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THE STATE OF TEXAS  § 
§ KNOW ALL MEN BY THESE PRESENTS:

COUNTY OF FORT BEND § 

INTERLOCAL AGREEMENT FOR DISTRICT-MANAGED  
PUBLIC INFRASTRUCTURE PROJECT 

FORT BEND COUNTY MUNICIPAL UTILITY DISTRICT NO. 37 

This Agreement is made and entered into pursuant to the Interlocal Cooperation 
Act, Chapter 791 of the Texas Government Code, by and between Fort Bend County 
Municipal Utility District No. 37, a body corporate and politics under the laws of the State 
of Texas, acting by and through its Board of Directors (“District”), and Fort Bend County, 
a body corporate and politic under the laws of the State of Texas, acting by and through 
its Commissioners Court, (“County”).  The District and the County may be referred to 
collectively as the “Parties”. 

RECITALS 

WHEREAS, on October 12, 2021, the County authorized $250,000.00 in American 
Rescue Plan Act funding to be dedicated to the District for public infrastructure projects 
including the rehabilitation of a wastewater treatment plant (the “Project”).   

WHEREAS, the Project contemplated in this Agreement will promote the health, 
safety and welfare of the area citizens, and such Project is desired by the District and the 
County; and 

WHEREAS, the Commissioners Court of Fort Bend County finds that the Project 
contemplated in this Agreement serves a County purpose; and 

WHEREAS, the District and the County agree to participate in this Project 
according to the terms of this Agreement; and  

WHEREAS, the governing bodies of the District and County have authorized this 
Agreement;  

NOW, THEREFORE, for and in consideration of the mutual covenants, 
agreements and benefits to both Parties, it is agreed as follows: 

AGREEMENT 

Section 1.  Purpose 

The purpose of this Agreement is to outline the obligations related to the 
District’s acceptance of the American Rescue Plan Act (“ARPA”) funds granted by the 
County for the Project.  

25G

01/20/2023 Original (e) sent to Miguel Serrano / Jillian Peterson, Engineering



Section 2. Incorporation of Recitals 

The representations, covenants and recitations set forth in the foregoing recitals 
are material to this Agreement and are incorporated into this Agreement. 

Section 3. County's Rights and Obligations 

A. During the work on the Project, the County shall have the right to review 
all related documents, maps, plats, records_, photographs, reports and drawings, and to 
inspect the work in progress, provided however, that in conducting such inspections, 
County shall not interfere with the work in progress. Any deficiencies brought to the 
attention of District by the County shall be promptly addressed by the District. 

B. The County shall have the right to participate in the final inspection of the 
Project. At that time, any deficiencies noted by County shall be promptly addressed by 
the District. 

C. The County's sole obligation under this Agreement is to provide funding 
up to $250,000.00 for costs incurred associated with the Project. 

D. The County is not obligated to expend any further funds above $250,000.00 
on the Project from ARPA funds or any other sources of funding. 

Section 4. District's Rights and Obligations 

A. The District is responsible for procuring the goods and services and 
managing the installation necessary to complete the Project and in compliance with the 
applicable state and federal laws. 

B. Further, the District understands and acknowledges that as a condition of 
receiving ARP A funds, the District represents that it is and shall remain in compliance 
with all federal and or state terms as stated in Exhibit A attached hereto and incorporated 
herein for all purposes. The District also agrees to only use the funds as allowed by 31 
CFR Part 35 attached as Exhibit B hereto and incorporated herein for all purposes. The 
terms and limitations stated in the aforementioned flow down to all third party 
contractors and their subcontracts at every tier that exceed the simplified acquisition 
threshold, unless a particular award term or condition specifically indicates otherwise. 
The District shall require that theses clauses shall be included in each covered transaction 
at any tier. 

C. The District shall submit reports to the County describing in sufficient 
detail the progress of the Project. These reports shall be submitted to County at 
increments agreed to between the Parties as appropriate for the various phases of the 
Project. Reports received by the District from contractors detailing the progress of the 
Project shall suffice for the requirements of this section, so long as the District has 
reviewed such reports and confirmed accuracy of the contractor's report. 

D. Upon completion of the Project, but no later than sixty (60) days after, the 
District will furnish the County with a full accounting of the funds expended on the 
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Project. The County Auditor may review the District's records regarding the Project. 

E. Within thirty (30) days of the County's acceptance of each invoice, the 
County shall pay to the District the amount of the invoice up to cumulative amount not 
to exceed $250,000.00 for costs incurred and associated with the Project, and determined 
to be eligible for reimbursement pursuant to ARP A funding guidelines. 

Section 5. Liability 

The District and County are entitled to the immunities and defenses of the Texas 
Tort Oaims Act. Nothing in the Agreement shall be construed to waive either party's 
sovereign immunity. 

Section 6. Maintenance 

The District shall be solely responsible for the maintenance for the Project. 
County's grant of ARP A funds shall in no way create an obligation to maintain the 
Project. 

Section 7. Lim.it of Appropriation 

A Prior to the execution of this Agreement, the District has been advised by 
the County, and the District clearly understands and agrees, such understanding and 
agreement being of the absolute essence to this Agreement, that the County shall have 
available the total maximum amount of $250,000.00, specifically allocated to fully 
discharge any and all liabilities that may be incurred by the County for the Project. 

B. The District does further understand and agree, said understanding and 
agreement also being of the absolute essence of this Agreement, that the total maximum 
funding that the District may become entitled to hereunder and the total maximum 
amount that the County will reimburse the District hereunder will not under any 
condition, circumstance or interpretation hereof exceed $250,000.00. 

C. Each party paying for the performance of its obligations under this 
Agreement shall make those payments from current revenues available to that party. 

Section 8. Insurance Requirements 

District agrees that it will require Contractor's insurance policies to name County 
as well as District as additional insureds on all policies except for Workers1 Compensation 
and Professional Liability. Any such insurance policies shall include at least the 
following minimum coverage: 

A. Worker's Compensation in the amount required by law. The policy shall 
include the All States Endorsement. 

B. Comprehensive General Liability Insurance including contractual liability 
insurance, $1,000,000 per occurrence, $2,000,000 aggregate (defense costs excluded from 
face amount of policy). 
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C. Comprehensive Automobile Liability Insurance, including owned, non-
owned and hired vehicles used for the Projects, with bodily injury and property damage 
with a combined limit of not less than $1,000,000 each occurrence. 

D. District may require insurance in excess of the amount of coverage set out 
above, as it deems necessary, in such cases County shall remain an additional insured. 
District will provide County with proof of insurance within thirty (30) days of final 
execution of this Agreement. 

Section 9. Assignment 

No party hereto shall make, in whole or in part, any assignment of this Agreement 
or any obligation hereunder without the prior written consent of the other party. 

Section 10. No Third Party Beneficiaries 

The Parties do not intend that any specific third party obtain a right by virtue of 
the execution or performance of this Agreement. 

Section 11. Notices 

All notices and communications under this Agreement shall be mailed by certified 
mail, return receipt requested, or delivered to the following addresses: 

County: 

With a copy to: 

District 

Fort Bend County 
Attention; County Judge 
401 Jackson Street, 1st Floor 
Richmond,Texas77469 

Fort Bend County Engineering Department 
Attention: County Engineer 
301 Jackson Street 
Richmond, Texas 77469 

Fort Bend County Municipal Utility District No. 37 
Attention: Board President 
c/ o Johnson Petrov LLP 
2929 Allen Parkway, Suite 3150 
Houston, Texas 77019 

Section 12. Entire Agreement 

This Agreement contains the entire agreement between the Parties relating to the 
rights granted and the obligations assumed. Any modifications concerning this 
instrument shall be of no force or effect, unless a subsequent modification in writing is 
signed by all Parties hereto. If a court finds or rules th.at any part of this Agreement is 
invalid or unlawful, the remainder of the Agreement continues to be binding on the 
Parties. 
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250,000.00

January 10, 2023

Section 13. Execution 

This Agreement has been executed by the City and the County upon and by the 
authority of their respective governing bodies. This Agreement shall become effective on 
the date executed by the final party, and remain in effect until the Projects are complete 
and the obligations under Sections 3 and 4 of this Agreement are fullilled. 

FORT BEND COUNlY, TEXAS FORT BEND COUNTY MUNICIPAL 

.rx~Pffl 
UTILITY TRI NO. 37 

KP George, County 

Date: ____________ _ Date: __,_/_)_,__/ _:; ~L /_,;i--=:J-__ 

ATTEST: ATTEST: 

Laura ~ d,CounClerk District Secretar 

APPROVED: j~H 
J. Stacy Slawinski, P.E., County Engineer 

AUDITOR'S CERTIFICATE 

I hereby certify that funds are available in the amount of $ _____ _ to 
accomplish and pay the obligation of Fort Bend County under the terms of this 
Agreement. 

Robert Ed Sturdivant, County Auditor 
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FEDERAL CLAUSES 

Code of Federal Regulations 

ntle 2 • Grants and Agreements 

Volume: 1 
Date: 2014-01-01 
Original Date: 2014-01-01 
1itle: Appendix II to Pan 200 - Contract Provisions ror Non-Federal Entity Contracts Under Federal Awards 
Context: litle 2 - Grants and Agreements . .Subtitle A - Office of Management and Budget Guidance for 
Grants and Agreements. CHAPTER II - OFFICE OF MANAGEMENT AND BUDGET GUIDANCE. -
Reserved. PART 200- UNIFORM ADMINISTRATIVE REQUIREMENTS, COST PRINCIPLES, AND AUDIT 
REQUIREMENTS FOR FEDERAL AWARDS. 

Pl. 200, App. II 

Appendix II to Part 200--Contract Provisions for Non-Federal Entity Contracts Under Federal Awards 

In addition 10 other provisions required by the Federal agency or non-Federal entity, all 
contracts made by the non-Federal entity under the Federal award must contain 
provisions covering the following, as applicable. 

(A) Contracts tot more than lhe simplified acquisition threshold currently set at $150,000, which is the 
Inflation adjusted amount determined by the Civilian Agency Acquisit1on Council and the Defense Acquisition 
Regulations Council (Councils) as authorized by 41 U.S.C. 1908, must address administrative, contractual, 
or legal remedies in instances where contractors violate or breach contract terms, and provide for such 
sanctions and penalties as appropriate. 

(B) All contracts in excess of $10,000 must address terminal on .ror cause am, for corwenlence by the non­
Federal entity including the manner by which It will be effected and the basis for settlement. 

(C) Equal Employtnent Opportunity. Except as otherwise provided under 41 CFR Part 60, all contracts that 
meet the definition of "federally assisted construclton contract" in 41 CFR Part 60-1.3 must Include the equal 
opportunity clause provided under 41 CFR 60-1.4(b), in accordance with Executive Order 11246, "Equal 
Employment Opportunlty" (30 FR 12319, 12935, 3 CFR Part, 1964-1965 Comp., p. 339), as amended by 
Executive Order 11375, "Amending Executive Order 11246 Relating to Equal Employment Opportunity: and 
implementing regulations at 41 CFR part 60, "O!l'ce or Federal Contract Compliance Programs, Equal 
Employment Opportunity, Department of labor." 

(D) Davis-Bacon Act. as amended (40 U.S.C. 3141-3148}. When required by Federal program leglslallon, all 
prfme construction conlracls in excess of $2,000 awarded by non-Federal ent lies must lncludo a provision 
for complfance with the Davis-Bacon Act (40 U.S.C. 3141-3144 . and 3146-3148) as supplemented by 
Department of Labor regu/aUons (29 CFR Parl 5, "Labor Standards Provisions Applicable to Contracts 
Covering Federally Financed and Assisted Construction~). In accordance with the statute, contractors must 
be required to pay wages to laborers and mechanics at a rah:1 not less tl)an the prevailing wages specified in 
a wage determination made by the Secretary of Labor. In addition, contractors must be required to pay 
wages not less than once a week. Tl1e non-Federal entity must plaoe a copy of the current prevailing wage 
determination issued by the Department of Labor in each solicitation. The decision to award a contract or 
subcontract must be conditioned upon the acceptance of the wage determination. The non-Federal entity 
must report all suspected or reported violations to the Federal awarding agency. The contracts must also 
Include a provision for compliance with the Copeland "Anti-Kickback" Act (40 u.s.c . 3145), as 
supplemented by Department of Labor regulations (29 CFR Part 3, "Contractors and Subcontractors on 
Public Building or Publlc Wor1< Financed in Whole or in Part by Loans or Grants from the United States"). 
The Act provides that each contractor or subreclplent must be prohibited from inducing, by any means, any 
person employed In the construction, completion, or repair of public work, to give up any part of the 
compensation to which he or she is otherwise entitled. The non-Federal entfly must report all suspecled or 
reported violations to the Federal awarding agency. 

{E) Contract Work Hours and Safety Standards Act (40 U.S.C. 3701 -3708). Where aJ'.)pllcal)le, all contracts 
awarded by the non-Federal entity in e)(cess of $100,0001hat involve the employment of mechanics or 
laborers must fnclude a provision fot compliance with 40 U.S.C. 3702 and 3704, as supplemented by 
Department of Labor regulations (29 CFR Part 5). Under 40 U.S.C. 3702 of the Act, each contractor must be 
required to compute. the wages of every mechanic and laborer on the basis of a standard worl< week of 40 
hours. Work in excess of the standard work week Is permissible provided that the worker Is compensated at 
a rate of not less than one and a half times the basic rate of pay for all hours worked in excess of 40 hours in 
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the work week. The requirements of 40 U.S,C. 3704 are applicable to construction work and provide that no 
laborer or mechanic must be required to work in surroundings or under working conditions which ere 
unsanitary, hazardous or dangerous. These requirements do not apply to the purchases of supplies or 
materials or articles ordlnarlly available on the open market, or co111racts for transportation or transmission of 
Intelligence. 

(F ) Rights to Inventions Made Under a Contract or Agreement. If the Federal award meets the deflnllion of 
~rundlng agreemenr under 37 CFR § 401 .2 (a) and the recipient or subracipient wishes to enter into a 
contract with a small business firm or nonprofit organization regarding the substitution of parties, assignment 
or performance or experi1Tiental, developmental, or research work undar that "funding agreement." the 
recipient or subrecipienl must comply with the requirements of 37 CFR Part 401, "Righls to Inventions Made 
by Nonprofit Organl2ations and Small Business Firms Under Govomment Grants, Contracts and 
Cooperative Agreements," and any implemenUng regulations Issued by the awarding agency. 

(G) Clean Air Act (42 U.S.C. 7401-7671Q.) and the Federal Water Pollution Control Act (33 U.S.C. 1251-
1307), as amended-Contract& and subgranls of amounts in excess of $150,000 must contain a provision 
that requires the non-Federal award lo agree to comply with all applicable standards, orders or regulations 
issued pursuant to the Cloan Air Act (42 U.S.C. 7401-7671q) and the Federal Water Pollution Control Act as 
amended (33 U.S.C. 1251-1387), Violations must be reported to the Federal awarding agel\cy and 1he 
Regional Office of the Environmental Protection Agency (EPA). 

(H) Mandatory stand:uds and policies relating to energy efficiency which are cont.a lned in the state energy 
conservation plan issued in compliance with the Energy Policy and Conservation Act (42 U,S .C. 6201 ). 

(I) Debarment and Suspension (Executive Orders 12549 and 12.689}-A contract award (see 2 CFR 
180.220) must not be made to parties listed on the govemmentwlde Excluded Parties list System In tne 
System for Award Management (SAM), in accordance with the 0MB guidelines at 2 CFR 180 that Implement 
Executive Orders 12549 (3 CFR Part 1986 Comp., p. 189) and 12689 (3 CFR Part 1989 Comp., p. 235), 
"Debarment and Suspension." The Excluded Parties list System in SAM contains the names of parties 
debarred, suspended, or otherwise excluded by agencies, as well as parties declared ineligible under 
statutory or regulatory authority other than Executive Order 12549. 

( J) Byrd Anti-Lobbying Amendmant (31 U .S .c. 1352}-Contractors that apply or bid for af\ award or 
$100,000 or more must file the required certification. Each tier certifies to the tier above that It wilt not and 
has not used Federal appropriated funds to pay any person or organization for influencing or attempting to 
influence an officer or employee of any agency, a member of Congress, officer or employee of Congress, or 
an employee o f a member of Congress in connection with obtaining any Federal contract, grant or any other 
award covered by 31 U.S.C. 1352. Each tier must also disclose any lobbying with non-Federal funds that 
takes place in connection with obtaining any Federal award. Such disclosures are forwarded from tier to tier 
up to the non-Federal award. 

(K) See § 200.322 Procurement of recovered materials. 
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OEPARTMENTOFTHETREASURY 

31 CFR Part 35 
RIN 1505--,ACn 

Coronavlrus Stale and Local Flscal 
Recovery Funds 

AGENCY: Department of the 1'reasu1y. 
ACTION: Interim final rule. 

SUMMARY: The Secretary of the Treasury 
(Treasury) is issuing this interim final 
rule to implement the Coronavirus State 
Fiscal Recovery Fund and the 
Coronavirus Local Fiscal Recovery Fund 
established under the American Rescue 
Plan Act. 
DATES: Effective date: The provisions in 
this interim final rule are effective May 
17, 2021. 

Comment date: Comments must be 
received on or before July 16, 2021 , 
ADDRESSES: Please submit comments 
electronically through the Federal 
eRulema.king Portal: http:// 
www.regulations.gov. Comments can be 
mailed to the Office of the 
Undersecretary for Domestic Finance, 
Department of the Treasury, t 500 
Pennsylvania Avenue NW, Washington, 
DC 20220.13ecause postal mail may be 
subject to processing delay, it is 
recommended ·that comments be 
submitted electronically , AIi comments 
should be captions with "Coronavirus 
State and Local Fiscal Recovery Funds 
Interim Final Rule Comments." Please 
include your name, organization 
affiliation, address. email address and 
telephone number in your comment. 
Where appropriate, a comment should 
include a short executive summary. 

In general, comments received will be 
posted on http://www.regulations.gov 
without change, including any business 
or personal information provided. 
Comments received, including 
attachments and other supporting 
materials, will be part of the public 
record and subject to public disclosure. 
Do not enclose any information in your 
comment or supporting materials that 
you consider confidential or 
inappropriate for public disclosure. 
FOR FURTHER INFORMATION CONTACT: 
Katharine Richards , Senior Advisor, 
Offi,ce of Recovery Programs, 
Department of the Treasury. (844) 529-
9527. 
SUPPLEMENTARY INFORMATION: 

I. Background Information 

A. Overview 

Since the first case of coronavirus 
disease 2019 (COVID-19) was 
discovered in the United Sta1es in 
January 2020, the disease has infected 

over 32 million and .killed over 575,000 
Americans.1 The disease has impacted 
every part oflife: As social distancing 
became a necessity, businesses closed, 
schools tr~sitioned to remote 
education, travel was sharply reduced, 
and millions of Americans lost their 
jobs. In April 2020, the national 
unemployment rate reached its highest 
level in over seventy years following the 
most severe month-over-month decline 
in employment on record. 2 As of April 
2021, there were still 8.2 million fewer 
jobs than before the pandamic.3 During 
this time, a significant sbare of 
households have faced food and 
housing insecurity.4 Economic 
disruptions impaired the flow of credit 
to households, State and local 
governments, and businesses of ell 
sizes.5 As bu,sb:i,esses weathered 
closures and sharp declines in revenue, 
many were forced to shut down, 
espe ially small husines. es.6 

Amid this once-in-a-century crisis, 
State, territorial. Tribal . and local 
governments (State, local, and Tribal 
governments) have been called on to 
respond at an immense scale. 
Governments have faced myriad needs 
to prevent and address the spread of 

'Center~ for DI ·ease Control 811d Prevention. 
COVID Dsta Trac'ker, bt1p://www.covid.cdc.8ov/ 
covid-doto-lrockerl#dotatrucker-home (laat viBilod 
May 8, 2021), 

• U.$. Bureau of Labor Slalistics, Unemployment 
Rare [UNRA'l'EJ, retrievod from .FRED, FederoJ 
Reserve !lank of St. Louis; httpy:// 
fmd.stJoui.~fad.org/serlas/UNRATE, May 3, 2021. 
U.S. Burouu of Labor Statistics , Bmployrnont Level 
(LNU02000000), rotrieved from FRED. Fodoral 
Rll.'lol'Ve Bank of St. Louis; https:// 
frod.sr.Jouisfed .org/series/LNU02000000. May 3, 
-2021. 

' U.S. 8ur11nu of Labor Stutlsll ·~, All mpluyoes, 
Tot;,l Nrmfm:m JPAYEMSI. N,llrigvsd frgm PRf<D, 
Federal Rusorva Bwtk of St. 1,ouis; http,;:// 
fred .stlouisfed.org/ser/e.o/PA YEMS. May 7, 2021 . 

• Nirmita Panchal. ot al., The Impl!cations of 
COVlD-19 for Menial Health and Subs1a11co Abuse 
(Feb . 10, 2021), hl\ps://www.kff.org/corooavirus­
covi d-19/i ssue-brie{/th a--implica lions-of-covi d-1 g. 
for-mental-health-and-substanca--use/N:-:texl= 
01dar% 20aduhs% 20are%20al•o% 20 
more,prior%20to%20the%20current%20c•isis; U.S. 
Census Bureau, Household Pulse Srnvey: 
Measuring Social and Economic Impacts during the 
Coronavirus Pandemic, bttps:l/www.census.gov/ 
programs-surveys/household-pulse-survey.html 
[IWJt visited Apt , 26, 2021); Rebecca ·r. Leeb ot al., 
Mental Hoalth-Roloted Emergency Department 
Vis.ts Amons Children Agod <18 Years During tho. 
COVID Pand11mir.-'United Stalos, Jamiary 1~ 
October 17, 2020, Morb. Mortal. Wkly. Rep. 
69(45):1675-80 (Nov. 13, 2020). hllpY:li 
www.cdc.gov/.m:mwr/volumes/69/wrl 
mmB945a3.btltl. 

• Board of Governors of the Federal Re,erve 
System, Monetary Policy Report (Juxm 12, Z0Z0), 
https:/lwww.fedorolmseIVe.gov/monetarypolicy/ 
2020-06-mpr-summary,htm. 

• Joseph R. Bfdan. Romarh by Prosidont Bidau on 
Helping Small Businesses (Feb, 22, 20Zl), hllps:/1 
1vww.whitehou.se.,;ovl/Jriefing-room/.opeeohes­
remar.b/2021 /oa/22/remarks-by-pm~ident-bid1m­
on-hulping•smQU-bu~ine.oses/, 

COVID-19, including testing, contact 
tracing, isolation and quarantine, public 
communications, issuance and 
enforcement of health orders, 
expansions to health system capacity 
like alternative care facilities, and in 
recent months, a massive nationwide 
mobilization around vaccinations, 
Governments also have supported major 
efforts to prevent COVID-19 spread 
through safety measures in settings like 
nu.rsing homes, schools, congregate 
living settings, dense worksites, 
incarceration settings, and public 
facilities. The pandemic's impacts on 
behavioral health, including the toll of 
pandemic-related stress, have increased 
the need for behavioral health resources, 

At the same time, State, local and 
Tribal governments launched major 
efforts to address the economic !mpects 
of the pandemic. These efforts have 
been tailored to the needs of their 
communities and have included 
expanded assistance to unemployed 
workers: food assistance; rent, mortgage, 
and utility support: cash assistance; 
internet access programs; expanded 
services to support individuals 
experiencing homelessness; support for 
individuals with disabilities and older 
adults; and assistance to sma11 
businesses facing closures or revenue 
loss or implementing new safety 
measures. 

In responding to the public health 
emergency and its negative economic 
impacts, State, local, and Tribal 
governments have seen substantial 
increases in costs to provide these 
services, often amid substantial declines 
in revenue due to the economic 
dOWTiturn and changing economic 
pat1erns during the pandemic, 7 Facing 
these budget chal1enges, many State, 
local, and Tribal governments have been 
forced to make cuts to services or their 
workforces, or delay critical 
investments. From February to May of 
2020, State, local, and Tribal 
governments reduced their workforces 
by more than 1.5 million jobs and, in 
April of 2021, State, local, and Tribal 
government employment ramajned 
nearly 1.3 million jobs below pre­
pandemic levels .8 These cuts to State, 
]ocaJ, and Tribal government workforces 

'Minbool Leor.hmen, Ho11110 Budgot Bill ProvidoB 
Needed Fis ol Aid for States, LocallUes, Tribal 
Nations , und TorTltorlos (Feb.10. 2021), https;// 
www,obpp.org/rcsearch!state-bu.dget-and-tQ¥./ 
hOJmi-budget-bil/-provide&-needod-finca/-aid-for­
states-/ocaliUes. 

• U.S. Bureau of Labor Statistics, All Eroployees. 
Stat1;1 Goveromunl (CES9D9200000lJ eod Al l 
Employees, Locul Govemmanl [CllSll093000001J, 
rolrlevod &om FRED. Federal Reserve Dank of SI. 
Lonis, https:/lfred.stlouisfod.orglsoria.o/ 
CBS9Q9200000t ll!ld /Jttps://fred.stlouisfed .org/ 
series/CBS9093DOOOOJ [last visited May 8, 2021). 
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come at a time when demand for 
government services is high, with State, 
local, and Tribal governments on lbe 
Erontlines of fighting the pandemic. 
Furthermore, State, local. and Tribal 
government austerity measures can 
hamper overall economic growth, as 
occurred in the recovery from the Great 
Recession. 9 

Finally, although the pandemic's 
impacts have been widespread, both the 
p·ublic health and economic Impacts of 
01e pandemic have fallen most severely 
on communities and populations 
disadvantaged before it began. Low­
income communities, people of color. 
and Tribal communities have faced 
higher rates of infection, hospitalization, 
and death,10 as well as higher rates of 
unemployment and lac!:- of basic 
necessities like food and housing.11 Pre­
existing social vulnerabilities magnified 
the pandemic in th s communilies. 
where a reduced ability to work from 
home and, freque11tly, den er housing 
amplified the risk of infe tion. Higher 
ra.tes of pre-existing hea!Ui coudi · ons 
also may have contributed to more 
severe COVT0-19 health outcomes.12 

Similarly, communities or households 
facing economic insecurity before the 
pandemic were less able to weather 
business closures, job losses, or declines 
in earnings and were less able to 
participate in remote work or education 
due to the inequities in access to 
reliable and affordable broadband 
infrastructur .u f'inally. though schools 
in all areo fa ed chall nges. those in 
high poverty areas had fewer resources 
to adapt to remote and hybrid learning 
models.14 Unfortunately, the panrlamic 

9 'l'N!cy Gordon, State and Local Budgqts and the 
Great Recession. Brookings lnstilntion (Dec. 31, 
2012), http:llwww.broolongs.edu/w-ticleslslale-and· 
Joaal-budgctN1nd-the·gmat-recession. 

'"Sabastian D. Romano et al .. Trends in Ramal 
and Ethnic Dispe.ritlos in COVID-19 
Hospilaliwlions, by Region-United Stales, March­
Oer.emoor 2020, MMWR Morb Manoi Wkly Rep 
2021 , 70:560-66S (/\pr. 16. 2021). htlps:/1 
w1vw,cda.gov/ mmwrlv0Jum11 l7Ul•vrl 
mm7015e2.htm?s_cid=mm'l015e2_w. 

• • Cont(!t un Oudg111 und l'lllicy PriorlUus. 
Trn kln3 th <.: VfD-10 Rotiosshm's Effects on 
Food, Huui;[ng, 8Jld Employment l:lu.rd3b pg, 
Fillps;l/www,r./)Jlp,ur11/ro.-irorchlpovorty•und• 
f11uq11nlity/1mcklhg•lh ,Cov,'d.19,f'OCO,<!/ians-offoct • 
fln ,/1011. Ing-and (I ~I villlted May 4, 2021). 

12 Lisa R. Fortuna al al., lnoquity and tho 
DiNproportlonato Impact of COVl.D-19 on 
Communities of Color in the United States: The 
Noud for Ttoumn-lnfbrm d Socinl Ju.~lleo Re.qponso, 
P y hologirml 'rrnumu Vol. 12(5):.443-45 (2020), 
ovailab/ij a.I /rttp5://psycnet.opa.org/fu/J1ext/2020-
37320•UUJ .pd{. 

' Emily voi111, ill 11I., 53% nr Amorlcnos Soy the 
nlon1ot 1111 Boon 8s~ontJal Ouring tho COVJD-..19 

Outlnv11k (Apr. 30, 2020). lrllps:// 
www.powroS/Jurc/r ,orglintnrnot/2IJ21J/U4/:JQ/5 ,of-
11111rJr/ca1w•soy,t/111-l11Ieri10I-ho. bmm-{Jt; ·0111/0/-

d uring-the•covid• 19-outbreakl. 
"Emma Uom el ol., COVT0-19 and stodenl 

l!!arning in lha United Stale.~: The hurt could last 

also has reversed rnany gains made by 
communities of color in the prior 
economic expansion.15 

B. The Statute and Interim Final Rule 
On March 11, 2021, the American 

Rescue Plan Act (ARPA) was signed into 
Jaw by the President.1 8 Se tfon 9 01 of 
ARP A amended Title VI of the Social 
Security Act1 7 (the Act) to add section 
602. which establishes the Coronavirus 
State Fiscal Recovery Fund, and section 
603, which establishes the Coronavirus 
Local Fiscal Recovery Fund (together, 
the Fiscal Recovery Funds).18 The Fiscal 
Recovery Funds are intended to provide 
support to State, local, and Tribal 
governments (togetbet, recipients) in 
responding to the imp8ct of COVlD-19 
and in their efforts to contafo COVID-
19 on their communities, residents, and 
businesses. The Fi cal Recovery Funds 
build on and expiu1d th support 
provided to these governments over the 
last year, including through the 
Coronavirus Relief Fund (CRF).19 

a lifetime Qune 2020). http.di 
M11/t(IS(.c;/I1/d,vnsin1tilut11.n11thft11 ldufoult/files/ 
d0t:um1111ts/ VI0.19•vm:l•studqnt, /uorning• ri-t11a­
Un/tl)(/-Stalas,JINAl .. p<lf; .-.11dt11,v Boch Hir.lc ot 
al .. rncqunlity in H,rn nhold /\dapuuton la 
Scllooling Shook,: Covld·lndu cd nllno 
Engagement in Qeal Time, J. of Public EcOJl. Vol. 
193(C) (July 2020). available at https:/1 
www.nber.org/popers/,v2'l55,, . 

"See. e.g .• Tyler Atkinson II< Alox Richtor, 
Pandemic Disproportionately AJTects Women, 
Minority l.nbor Porco PorllclpRll<ln, https:// 
•vM~.dollMflld.atal w.soan,ltf1H10tr0flllt s/2f120/ I I 1 O 
(hut Yi$lted Mny 9, 2021): /qs d Bent.stoln & J nolla 
rones, Tho hnpaet of the COVID19 Recession on Iha 
Jobs and lncom"s of Persons of Color. /1Ups:II 
www.cbpp.org/,;Jtw;/dafou/l/filcslolo111s/file•l6•2· 
20bud_O.prl/(la~ v slt(!d Mny 9, 2021). 

1• American Rescue Plan Act o[ 2021 (ARPA), sRC, 

9901, Public Law 117-2, codified ot 42 U.S.C. 802 
et seq, The term ",tale" u used in this 
SUPl'LEMElll'AAY INFORMAllON and defined in section 
602 of the Alli means each uf the 50 Stal..s and the 
District of Columbia. Th lenn "lel'Tilory" os us d 
in th.is Sl,IPPLEMENTARV INFORMATION end deflnnd in 
section 602 of the Act means the Commonwealth 
of Puarto Rico, the Uruleri Status Virgin Islands, 
Cunm, tho Commonwealth ofNorlh1'm Mariana 
bl ds. and Amerl ll!n Snm . 'rrlbal government Is 
dnlin d in the Act 11nd tho int Im final rule to 
muan " the I'll ogni:ted gov ming body of ony Indian 
or AIUJiku Nolive lribo, band, na ·on, p11111Jlo, villug , 
co,nmwtlty, cornponlffll bond, orcompononl 
res,1M1olion, i.11ciivilhu1lly idonllliod (including 
porenthet .-.ally) in tllo Ii I published mo•t rucontly 
11, of 1hn ti 10 of onoclmo,11 of tho (Amor! n R scue 
Pl o Acl) pursunoi lo N c Uon 104 oft.ho F Je111lly 
Rooognlzod Indian Tr1bo Lisi Act or 1994 (25 LI.S.C. 
5131)." Seu atlon 602(8)[7) oflhu Soc;lal Sa"-urlty 
Act, as add d by Ibo Am rlcrut Rei, Plan c:t. On 
fanuary 29, 2021. the .Bureau o! Indian Affai(s 
publisbed a current list of 574 Tribal entities. See 
86 FR 7554, fanuary 29, 2021. Tbe term "local 
f10V8mroent$'' 8S used in this SUPPLEMENTARY 
INFORMATION lnc.h1doJ m tropolilan dllrnl, counties. 
and nononlltlumont units of local govammunt. 

17 1\2 u.s.c. BOJ el se,q, 
' " Sections 602, 603 of the Act . 
1 • The CRF was established by the section 601 of 

tho Act as added by the Corona virus Aid, Relief, 
and Economic Ser.urity Acl (CARES Aal), Public 
Law 116-136, 134 Stal. 281 (2020), 

Through the Fiscal Recovery Funds, 
Congress provided State, local, and 
Tribal governments with significant 
resources to respond to the COVID-19 
public health emergency and its 
economic impacts through four 
categories of eligible uses, Section 602 
and section 603 contain the same 
eligible uses; the primary difference 
between the two sections is that section 
602 establishes a fund for States, 
territories, and Tribal governments and 
section 603 establishes a fund for 
metropolitan cities, nonentitlement 
units of local government, and counties. 
Sections 602(c)(l) and 603(e)(l) provide 
that fund may be used: 

(a) To respond to tlie public health 
emergency or its negative economic 
impacts, including assistance to 
households, small businesses, and 
nonprofits. or aid to impacted industries 
such a tourism, travel, and hospitality: 

[b) 'fore pond to workers performing 
essential work during the COVID-19 
public health emergency by providing 
premium -pay to eligible workers; 

(c) For Ut provision of government 
services to the extent of the reduction in 
rev nue due to the COVID-19 public 
health emergency relative to revenues 
collected in the most recent full fiscal 
year prior to the em rgency; and 

(d) To make necess11r investments in 
water, sewer, or broadband 
infrastructure. 

In addition, Congress clarified two 
types of uses which do not fall within 
these four categories. Sections 
602(c)(2)(B) and 603(c)(2) provide that 
these eligible uses do not include, and 
thus funds may not be used for, 
depositing funds into any pension fund, 
Section 602(c)(2)(A) also provides, for 
States- and territories, that the eligible 
uses do not include "directly or 
ipdirect1y offset(tingJ a reduction in the 
net tax revenue of [thel State or territo11• 
resuJting from a change in law, 
regulation, or administrative 
interpretation." 

Th ARPA provides a substantial 
infusion of resources to meet pandemic 
response needs and rebuild a stronger, 
more equitable economy as the country 
recovers. First, payments from the Fiscal 
Recovery Funds help to E)nsure that 
State, local, and Tribal governments 
have the resources needed to continue 
to take actions to decrease the spread of 
COVID-19 and bring the pandemic 
under control. Payments from the Fiscal 
Recovery Funds may also be used by 
recipients to provide support for costs 
incurred in addressing public health 
and economic challenges resulting from 
the pandemic, including resources to 
offer premium pay to essential workers, 
in recognition of their sacrifices over the 
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1.ast year. Recipients may also use 
payments from the Fiscal Recovery 
Funds to replace State, local, and Tribal 
government revenue Jost due to COVID-
19, helping to ensure that governments 
can continue to provide needed services 
and avoid cuts or layoffs. Finally, these 
resources lay the foundation for a 
strong, equitable economic recov ry , not 
only by providing immediate economic 
stabilization for households and 
businesses. but also by addressing the 
systemic public health and economic 
challenges that may have contributed to 
more severe impacts of the pandemic 
among low-income communities and 
people of color, 

Within the eligible use categories 
outlined in the Fiscal Recovery Funds 
provisions of ARPA, State, l ocal. and 
Tribal governments have llel'ibili ty to 
determine how best to use payments 
from the Fiscal Recovery Funds to meet 
the needs of their communities and 
populations. The interim final rule 
facilitates swift and effective 
implemeotation by establis hing o 
framework for determining the types of 
programs and services that are eligible 
under th RPA along wilh examples of 
us s that State, local , and Tribal 
governments may consider. These uses 
build on eligible expenditures under the 
CRF, including some expansions in 
111igible uses to respond to the public 
health emergency, such as vaccination 
campaigns. They also renect changes in 
Lhe needs of communities, as evidenced 
by, for example, nationwide data 
demonstrating disproportionate impacts 
of the COV.TD-19 public health 
emergency on certain populations, 
geographies, and economic sectors. The 
interim final rule takes into 
consideration these disproportionate 
impacts by recognizing a broad range of 
elig ble uses to help St.ates, loca l, and 
Tdbal governments support the 
families, businesses , and communities 
hardest hit by the COVW-l9 public 
healU1 emergencr 

Jmplemenlation of the Fiscal 
Recovery Funds also reflect the 
importance of public input, 
transparency, and accountability. 
Treasury seeks comment on all aspects 
of the interim final ru le and, to better 
facilitate pubUc comment, has included 
specific questfons throughout this 
SUPPLEMENTARY INFOR"1ATJON, Treasury 
encourages State, local, and Tribal 
governments in particular to provide 
feedback and to engage with Treasury 
regarding issues that may arise 
regarding all aspects of this interim final 
rule and Treasury's work in 
administering the Fiscel Recovery 
Funds. ln addition, the interim final 
rule establishes certain regular reporting 

requirements, including by requiring 
St.ate, local. and Tribal governments to 
publish information regarding uses of 
Fiscal Re overy Funds payments in 
their local Juri diction. These reporting 
requirements reflect the need for 
transparency and accountability, while 
recognizing and minimizing the burden, 
particularly for smaller local 
governments . Treasury urges State, 
territorial, Tribal, and local governments 
to engage their constituents and 
communities in developing plans to use 
these payments, given the scale of 
fundj1,g and it"8 potential lo catalyze 
broader ecot1omic recovery and 
rebuilding. 

ll. Eligible Uses 

A. Public ffealth and Economic Impacts 

Sections 602(c)(l)(A) and 603(c)(1)(A) 
provide significant resources for St.ate, 
territorial, Tribal governments, end 
counties , metropolitan cities, and 
nonentitlement un.its of local 
governments (each referred to as a 
recipient) to meet the wide range of 
public bealth end economic impacts of 
the COVID-19 public health emergency. 

These provisions authorize the use of 
payments from the Fiscal Recovery 
Funds to respond to the public health 
emergency with respect to COVID-19 or 
its negative economic impacts. Section 
602 and section 603 also describe 
several types of uses that would be 
responsive to the impacts of the COVID-
19 public health emergency, including 
assistance to households, small 
businesses, and nonprofits and aid to 
impacted industries, such as tourism, 
b'avel, and hospitaJity.211 

Accordlngly, to assess whether a 
program or service is included in this 
categoiy of eligible uses, a recipient 
should consider whether and how the 
use would respond to the COVID-19 
public health emergency. Assessing 
whether a program or service "responds 
to" the COVID-19 public health 
emergency requires the recipient to, 
first, identify a need or negative impact 
of the COVID-t 9 public health 
eme.rgency and, second. identify how 
the program, service, or other 
intervention addresses the identified 
need or impact. While the COVID-19 
public health emergency affected many 
aspects of American life, eligible uses 
under this category mlJst be in response 
to the disease itself or the ba1•mful 
consequences of the economic 
d isruptions resulting from or 
exacerbated by the COVID-19 public 
health emergency. 

w Sections 602{c)lt )(Al, 603{c){l)[A) of the Act. 

The interim final rule implements 
these provisions by identifying a non-
e elusive list of programs or services 
that may be funded as responding to 
COVID-19 or the negative economic 
impacts of the COVID-19 public health 
emergency, along with consideratioJJs 
for evaluating other potential uses of the 
Fiscal Recovery Funds not explicitly 
listed. The interim final rule also 
provides flexibility for recipients to use 
payments from the Fiscal Recovery 
Funds for programs or services that are 
not identified on these non-exclusive 
lists but that fall under the terms of 
section 602(c)(1)(A) or 603 (c)(1)(A) by 
responding to the COVID-19 public 
health emergency o.r its negative 
economic impacts . As an example., in 
determining whether a program or 
service responds. to the negative 
economic impects of the COVID-19 
public health emergency, the interim 
final rule provides lhet payments from 
the Fiscal Recovery Funds should be 
designed to address an economic harm 
resulting from or exacerbated by ilia 
public health emergency. Recipients 
should assess the connection between 
the negative economic harm and the 
COVID-19 public health emergency, the 
nature and extent of that harm, and how 
the use of this funding would address 
such harm. 

As discussed, the pandemic and the 
necessary actions taken to control the 
spread had a severe impact on 
households and small businesses, 
including in particular low-income 
workers and communities and people of 
color. While eligible uses under secUons 
602(c)(l)(A) and 603(c](1)[A) provide 
flexibility to recipients to identify the 
most pressing local needs, Treasury 
encourages recipients to provide 
assistance to those households, 
businesses, and non-profits in 
communities most disproportionately 
impacted by the pandemic, 

1. Responding to COVID- 19 

On January 21, 2020, the Centers for 
Disease Control and Prevention {CDC) 
identified the first case of novel 
coronavlrus in the United St11tes.aZ1 By 
late March , the virus hRd spread to 
many States and the first wave was 
growing rapidly, centered in the 
northeast."" This wave brought acute 

21 Prass Release, Centers fo r Disease Control and 
PMvenlioo, Fil:sl 'l'l-avol-relaled Ca9e of 2019 Novel 
Coronnviru9 Oelecled in United States Uan, 21, 
2020), https:/Jwww.cdo.gov/medialreleases/Z020I 
p012 J ,novel-coronavirus-trovel-cose. html. 

" Anne Scbuobat et 1Jl,. Publlc Hoa Ith Responso 
·to the Initiation and Spread of Pandemic COVID--
19 m the United Status, l'ebrua.ry 24-April at. 2021. 
MMWR Morb Mortu.l Wkly Rep 2021. 60(18):551-
56 lMay O, 2021). https:/lwww.cdc.gov/mmwrl 
valumes/69/wr/mm6918eZ.Jitm. 
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strain on health care and public health 
systems: Hospitals and emergency 
medi al services struggled to manage a 
major influx of patients: response 
personnel faced shortages of personal 
protective equipment: testing for the 
virus was scarce; and congregate living 
fa illties like nur ing homes and pri ns 
saw rapid spread. State, local., and 
Tribal governments mobilized to 
support the health care system, issue 
public heelth orders to mitigate virus 
.spread, and communicate safety 
measures to the public. The United 
States has since faced at least two 
additional COVID-19 waves that 
brought many similar challenges: The 
second in the summer, centered in the 
south and southwest, and a wave 
throughout the fall and winter, in which 
the virus reached a point of 
uncontrolled spread across the country 
and over 3,000 people diud per d y,7.lf 
By early May 2021, th United States 
has experienced over 32 million 
confirmed COVlD-19 cases and over 
575,000 deatbs.z~ 

Mi Ligating the impact of COVTD-19, 
including taking actions to control its 
spread and support hospitals and health 
care workers caring for the sick, 
continues to requlre a major public 
health response from State, local and 
Tribal governments, New or heightened 
public health needs include COVID-19 
testing, major expansions in contact 
tracing, support for individuals in 
isolation or quarantine, enforcement of 
public health orders, new public 
communication efforts. public health 
surveillance (e.g., monitoring case 
trends and genomic sequencing for 
variants), enhancement to health care 
capacity through alternative care 
facilities, and enhao eme11t of public 
health data systems to meet new 
demands or scaling needs. State, local. 
and Tribal governments have also 
suppofted major efforts to prevent 
COVID-19 spread through safety 
measures at key selli1~gs like nursing 
hom s, schools, congregate living 
settings, dense wotksites, incarceration 
settings, and in other public focilities , 
This has included implementing 
Wection prevention measures or 
making ventilation improvements in 
congregate settings, health care settings, 
or other key loc.alions. 

Other response and adaptation costs 
include capital investments in public 
facilities to meet pandemic operational 

'"Centeu for Di~easa Control 11nd Preventio1', 
COVID Data Tr:acker: Trendn in Number of 
COVID-19 Cues and Daatb5 in the US Reported to 
CDC, by Stole/Totritory. https:l/covid.ado.gov/ 
1:ovitl•(l(llo•troi;/:1Jrl#lm11rl _doi/ytrondwu,;4-• lla.:!t 
vislled May 8, 2021) , 

•• td. 

needs, such as physical plant 
improvements to public hospitals and 
health clinics or adaptations to public 
buildings to implement COV[D-19 
mitigation tactics. In recent months , 
State, local, and Tribal governments 
acros~ the cou ntry have mobilized to 
support the national vaccination 
campaign, resulting in over 250 million 
doses administered to date.26 

The need for pubHc health measures 
to respond to COVID-19 will continue 
in the months ond potentially years to 
come. This includes the continuation of 
the vaccination campaign for the general 
public and, if vaccinations are approved 
for children in the future, eventually for 
youths. This also includes monitoring 
the spread ofCOVID-19 variants. 
undt1rstanding the impact of these 
variants (especially on vaccioation 
efforts), developing approaches to 
respond to those variants, and 
monitoring global COVID-19 trends to 
understand continued risks lo the 
United States, Finally, the long-term 
health impacts of COVID-19 will 
continue to require a public health 
response, including medical serv.ices for 
individuals with "long COVlD," and 
research to understand how COVID-19 
impacts future health needs and raises 
risks for the millions of Americans who 
have been infected. 

Other areas of public health have also 
been negatively impacted by the 
COVID-19 pandemic, For example, in 
one survey in January 2021, over 40 
percent of American adults reported 
symptoms of depression or auxiety, up 
from 11 percent in the first belf of 
2019. 26, The proportion of children's 
emergency department visits related to 
mental health has also risen 
noticeably. 27 Similarly, rates of 
substance misuse and overdose deaths 
have spiked: Preliminary data from the 
CDC show a nearly 30 percent increase 
in drug overdose mortality from 
September 2019 to September 2020. 28 

Stay-at-home orders and other 
pandemic responses may have also 
reduced the ability ofindividuals 
affected by domestic violence to access 

•• Centers for Dbea~a Control and Prevention, 
COVID Data Tracker; COVID-19 Va ·clnatlons in the 
Unired States, https:/lcovid.cdc.govlcovM-dnto­
trru:kBrllfvm;d1mtlt:ms (last vi~ltod May B, zoz tl 

to P~n h•I, iupm note •l; Mork E. Czeislor 01 al., 
Mental Health, Substance Abuse, and Suicidal 
Ideation During COVID-19 Pandamic- United 
Statos, funo 24-30 2020, Morb. Mortal, Wkly. Rep. 
69(32):1049-57 (Aug. 14, 2020) , /,Jlps;// 
www.cdc,gov/mmwr/volunu;s/69/wrl 
wm6932o1.htm. 

17 Leob, supro note 4. 
•• Centers for Oiseosa Prevention and Control, 

National CAnter for Health Statlstlc:s, Provisional 
DrusOvurdo~ Doath Counts, l11tp9tl/www.odo.gov/ 
oc/ts/nvss/.,11rr/dmg-ovardo~1rdalu,htm (li•~I v silud 
May 8, 2021). 

services.7.9 Finally, some preventative 
public health measures like childhood 
vaccinations have been deferred and 
potentially forgone.· n 

Wbile the pandemic affected 
communities across the country, it. 
disproportionately impacted some 
demographic groups and exacerbated 
health inequities along racial, ethnic, 
and socioeconomic lines.31 The CDC 
bas found that racial and ethnic 
minorities are at increased risk for 
infection, hospitalization, and death 
from COVID-19, with Hispanic or 
Latino and Native American or Alaska 
Native patien!s al highest risk.3 2 

Similarly, low, income and socially 
vulnerable communities have seen the 
most severe health impacts. For 
example, counties with high poverty 
rates also have the highest rates of 
infections and deaths, with 223 deaths 
per 100,000 compared to the U.S. 
average of 175 deaths per 100,000, as of 
May 2021.:rn Counties with high social 
vulnerability, as measured by factors 
such as poverty and educational 
attainment, have also fared more poorly 
than the national average. with 211 
deaths per 100,000 as of May 202'1.34 

••Megan L. EvMs·, el al., A Pandemic within o 
Pond mlc:-lnlilllll!O l>urtnor Vlolenc dl1rlng 
Covid-19. N. Bl1gl. I, Mod, :IBJ:2J0Z-O•I (Om:. 10, 
20201, availoble at https:l/1vwr,v.nejm.of8/dOi/f,.,II/ 
ID. I0511INB/Mp2024046. 

• 0 Je/UIJle M. Santoli el al., Elfoclit ofthn 
COVTD-19 Pandemic on Routine Pediotrir. Vaccine 
Ordering und Aclmini5tratlon-Unltod States, Morb, 
Mortll), Wkly. Rep. 69(19):591 - 93 (Moye, 2020), 
J1ttps://1vww.cdc,go11/mmwrlvolumos/69/1vrl 
mm69l 9e2.htm: Marisa Langdon-Embry ot al., 
Noles from the Flold: .Rebound in Routine 
Chl1¢hood Vaccine Administration Followma 
OeclJneDuring the COVI0-19 Pandomir.-No'w 
Yoik City, March t-fune 27, 2020. Morb. Mortal. 
Wkly, Rop, 69(30). 00-1001 (Tu!. 31 20ZOJ, https:/1 
www,cdc.sovlmmwr/vulumos/69/lvr/ 
mm6930a3,hlm. 

•1 O(flr.o ot tho While Howe, National Strology for 
the COVI0--19 Ro• pon o nnd Pand mlc 
Preparedness (Jun. 21. 20211. hup :II 
1111vw. wh itehouso,sov/,ip-con lent/ u ploads/2021/01 I 
Nolional-Strowgy-for, the-COVID-19-RaspnMti-o.nd­
Pandemic--Preparednas1o.pd/. 

» In o study of 1 J stotB!l from Oatober to 
December 2020, 1he CDC found that Hispanic: or 
Latino end Native American or AIDBkn NRtlVe 
indtviduolswere 1.7 times mare likely to visit WI 
emergency room for COVID-19 than Whito 
individuals, and Black individuals were 1.4 limos 
more likely to do so than While indlvlduals, Sue 
Ro1nW10, supm note 10. 

.11a Centers for Disease Control and Prevonlion, 
COVLD Data Tracker: Traods in COVID-19 Clllles 
nnd Deaths in lhe United Slates, by County-leval 
Population Fndors, hltp~:l/covid.cda.gov/covid­
dato-lrackerl#pop-factors_toto/deaths (last visited 
Mays. 2ozi). 

~• The CDC's SociQI Vulnorability lndeic includes 
ruteeo variables measul'ing sociel vulnerability, 
includi:Qg unemploymeot, poverty, education 
lovels, ai.ngla-parent households, dlsab!Uty stains. 
non-English speaking households. crowded 
housing, and trnnsportalion access. 

Centers for Diseuse Control liDd Prevention, 
COVTTJ 011te Truckor: Trends in COVID-19 Case~ 

ConUnum.l 
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Over the last year, Native Americans 
have experienced more than one and a 
half times the rate of COVlD-19 
infections, more than triple the rate of 
hospitalizations, and more than double 
the death rate compared to White 
Americans.35 Low-income and minority 
communities also exhibit h.igber rates of 
pre-existing condilions I.hat may 
con.b'ibute to an increased risk of 
COVfD-19 mortality.3 H 

In additiop, individuals living in low­
income communities may have had 
more limited ability to socially distance 
or to self-isolate when ill, resulting in 
faster spread of the virus, and were 
over-represented among essential 
workers, who faced greater risk of 
exposure.37 Social distancing measures 
in cesponse 10 the pandemic may have 
also exacerbated pre-existing public 
health challenges. For example, foi: 
child ren living in homes with lead 
paint, spending substantially more time 
at born raise&the risk of developing 
elevated blood lead levels, while 
screenings for elevated blood lead levels 
declined during the pandemic.:is The 
com bl nation of these underlying social 
and health vulnerabilltie !111\y have 
contributed to more severe public health 
outcomes of the pandemic within these 
communities, resulting ln an 
exace(bation of pre-existing disparities 
in health outcomes,39 

and Deaths in the United Stotos, by Social 
wnnrebll ty Ind x, lillps;//rov d.11dc.sov/covfd, 

do1a,1rock11rl/lpop,,ft,c1ors_10Lc,ldao1/is (Jest vi Hud 
Mey 8, 2021), 

15 Centers for Disease Control and Provent.ion, 
Risk. for COVlD-19 lnfoclion, Hospitalization, and 
Death By Race/Ethnicity, hltps:llw1vw.cdc.govl 
coronoviros/2019-ncovlcovi'd-dnlalinvesUsatiom• 
disaovi:rylho.9pito/izolion,d9ot.h-by-roce­
et.hnicily.html (la5t visited Apr. 26, 2021). 

•• See, e,s,, Canta-rs for Disonsa Control and 
Provenlion, Risk of Severe nines~ or Death from 
COW0-19 ID 1:. 10, 2020J, l1llps://www.cdc.gov/ 
aoronavirus/Z0J9-ncovltlommu11ilylhoolth-uqultyl 
raaial-othnic-disporities/di,~porlties-illnos.~.htm/ 
(le lll visited Apr. 26, 2021). 

·" Milena Almagro ot al. , Racial Oisparitios in 
Frontline Workers 111\d Hou~ing Crowding During 
COVID---191 Rvldanoe from Goolmmtion Ou.la (Sopl. 
22 , 2020). NYU Stem School of Businoss 
(forthcoming), available al httpsi//papers.ssrn.coml 
so/J/popors.cfm?obstracUd=/J(/95249; Grnca 
McCormack el al., Economic Vulnerab!lily of 
Households wilh Essential Workers, JAMA 
324(4):388-90 (2020), ovailoblo ot https;// 
famonotwork,com/Journols/Jomalful/articlel 
2767630. 

•o Seu, o.g,, Jo opb G, Courtnay et al .. Decreases 
in Young Ch!ld.rnn Who Received Blood Lead Leval 
Testing Ou.ting COVID-19-34 Jurisdlctlons, 
J1m11Bry-Mey 2020, Morb. Mort .. Wkly. Rep, 
70[5) :155--61 (F11b. 5, 2021), https://www.cdc.gov/ 
mm wr!valames/70/wr/mm7005o2.ht.m; Rrnily A. 
Benfer lie Lindssy F. Wiloy, Hoolth Justice St:rategie9 
Lo Combot COVID-11): Protecting Vulnerable 
Communities.During a Pandemic, Health Affairs 
Blog (Mill'. 19, 2020), hllps:l/w•vl~.lmolt.haffairs.orgl 
do/10. l J'l1//1 /1/l)jJ202()().1 I 9.'lnH83l/ulll. 

• 9 569. 9.g., Cantors for Disease Cootr.ol and 
Prevention, supm noln 34; llonfor& Wiley, supro 

Eligible Public Health Uses. The 
Fiscal Recovery Funds provide 
resources to meet and address these 
emergent public health needs, including 
Lhrough mea ures 10 counter the spread 
of COVlD-19, through the provision of 
care for those impacted by the virus, 
and through programs or services that 
address disparities in public health that 
have been exacerbated by the pandemic. 
To facilitate implementation and USf:l of 
payments from the Fiscal Recovery 
Funds, the interim final rule identifies 
a non-exclusive 'list of eligible uses of 
funding to respond to the COVlD-19 
public health emergency. Eligible uses 
Jisted under this section build and 
expand upon permissible expenditures 
under the CRF, while recognizing the 
differences between the ARPA and 
CARES Act, and recognizing tbat the 
response to the COVID-19 public health 
emergency has cb911ged and wiJI 
continue to change over time. To assess 
whether additional uses would be 
eligible under lbis category, recipie)lts 
should identify a1;1 effect of COVID-l9 
on public heafth, including either or 
both of immediate effects or effects that 
may manifest over months or years, and 
assess how the use would respond to O[ 

address the identified need. 
The interim final rule identifies a 

non-exclusive list of uses that address 
the effects of the COVID-19 public 
health emergency, including: 

• COVID-19 Mitigation and 
Prevention. A broad range of services 
and program.ming are needed to contain 
COVID--19, Mitigation and prevention 
efforts for GOVID-19 include 
vaccination programs; medical care; 
testing; contact tracing~ support for 
isolation or quarantine; supports for 
vulnerable populations to access 
medical or public health services; 
public health surveillance (e.g., 
monitoring case trends, genomic 
sequencing for variants); enforcement of 
public health orders; public 
communication effort&; enhancement to 
health care capacity, including through 
alternative care facilities; purchases of 
personal protective equipment; support 
for prevention, mitigation, or other 
services in congregate living facilities 
(e.g., nursing homes, incarceration 
seuiugs, homeless shelters, group living 
facilities) and other key settings like 
schools; 40 ventllation improvements in 

note JB: Nat.hanlel. M, Lewis et al.. Disparities in 
COVID-J 9 Jocjc.l11n,;o, Ho~plloUza\lon~. 1md 1'uiiling, 
by ArQo•l,tivel Do prlvolluo-lJl~h. March a-July 9, 
'2020, Morb. Mortal . Wkly. Rep. 69(38):136!}-73 
(Sept, i5, 2020), https:/h•~vw.cdc.gov/mmwr/ 
volumes/69/wrlmm693Bu4,htm. 

• 0 This includos imp lemon tins mitigation 
strategi.es consistent with the Centers for Disease 
Control and Pravention'9 (CDC) Operational 

congregate settings, health care settings, 
or other key locations; enhancement of 
public health data systems; and other 
public health responses. 41 They also 
include capital investments in public 
facilities to meet pandemic operational 
needs, such as physical plant 
improvements to public hospitals and 
health clinics or adaptations to public 
buildings to implement COVlD-19 
mitigation tactics. These COVID-19 
prevention and mitigation programs and 
services, among others, were eligible 
expenditures under the CRF and are 
eligible uses under this category of 
eligible uses for the Fiscal Recovery 
Funds.42 

• Medical Expenses. The COVlD-19 
public health emergency continues to 
have devastating effects on public 
health; the United States continues to 
average hundreds of deaths per day and 
the spread of new COVID--19 variants 
has raised new risks and genomic 
surveillance needs.4 '1 Moreover, our 
understandin,g of the potentially serious 
and long-term effects of the virus is 
growing, including the potential for 
symptoms like shortness of breath to 
continue for weelcs or months, for multi­
organ impacts from COVID-19, or for 
post-intensive care syndrome,44 State 
and local governments may need to 
continue to provide ca.re and services to 
address these near- and longer-term 
needs.46 

Strategy for K-12 Schools th.rough Phased 
Prevention, ovrulable at hrtps://www.cdc.gov/ 
comnavirus/2019-ncov/conununitylschools­
childcoreloperation•strotegy.h1ml, 

• 1 Many of these expenses were also eligible :in 
I.he CRF'. Caoo~ally, rundifl8 usos eligible under CRf 
IL'! n rosponse to tho direct public health impacts of 
COVID--19 will continue to be eligible under the 
ARPA, including those not explicitly Usted here 
(e.g. , tolnmedJcintt co~ts, r.osts to f11cilitnto 
r:ompl!nncc with public health orders, dlslnfeclion 
of public nreas. tar.ilitaUng distance lollrD.ing, 
incrao.i ed olid waste disposnl nlll!d9 related lo PP!! , 
pRid sick and paid fllfllily Bod medical leuve to 
public omployees to enable r.ompli,mce with 
COVID-lfl pub'Uc bealtb pror.nu.lions], with tho 
following two axcap! ions: (t) Tb.e ,tondard ror 
eligibility of public hll8ltb and 51.1foty payrolls b1111 
l1Pan updoted (Slla a action II.A of this 
SUPPLEMEtlrAAV INFORMATION)lllld (2) o~penaes 
related to the issuenoo of tax-antlai paUun notes are 
no longer an eligiblo funding use (soe dism1ssion of 
dubt sorvlce in section U.B of thi6 SUPPLEMENTARY 
INFORMATION), 

., Corona virus Relief Fund for Slnlos, Trlb<il 
Governments, and Certain Rllglbla Local 
Governments, 86 FR 410l (Jan. 15, 2021], ovuilable 
ut hltps://homo.t.rea6wy.gov/systemlfiles/136/CRF­
Ouidonce-Fecferol.-Rogi!;lor_202 t -006 2 7_pdf. 

•• Ce11ters for Dlsouae Cooh'ol 1111d Prevontion, 
s~pro note 24. 

•• Coaters for Disease Cou!rol 1md Prew.otion, 
LQOffl'Bl'IO ECfects lApr. 8, 2021), https:/1 
www.cdc.gov/coronaviruo/2019-ncov/long-l.,rm• 
effects.him/ Ooat visited Apr, 26, 2021). 

• Pursuant to 42 CFR 433.51 and 45 CFR 75.306. 
Fiscal Recovery Funds may not servo 8ll a Srnte or 
locruity's contribution of certain Fedoml funds. 
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• Behavioral Health Care. In addition, 
new or enhanced State, local , and Tribal 
government services may be needed to 
meet behavioral health needs 
exacerbated by the pandemic and 
respond to other public health impacts. 
These services include mental bealth 
treatment. substance misuse treatment. 
other behavioral health services, 
hotlines or warmlines, crisis 
intervention, overdose prevention, 
infectious disease prevention, a.Pd 
services or outreach to promote a,ccess 
lo physical or behavioral health primary 
carA and pl'even(alive medicine. 

• Public Health and Safely Staff. 
Trea,sury recognizes that responding to 
the public hea llh ancl negative economic 
impacts of the pandemic, including 
administering the ervicas describ d 
above, requires a substantial 
commitment of State, local, and Tribal 
goverornent human resources. As a 
result , the Fiscal ~ecc,wery Fund · may 
be used for payroll and covered benefits 
expenses for public safety, publi , 
health, health car , human services, and 
similar employees, to the extent that 
their services are devoted to ro itigaling 
or responding to the COVID-19 public 
health ernergency.4 6 Accordingly, the 
Pi.see] Recovery Funds may be used to 
support the poyroU and covared benefits 
for the portion of the employee's time 
that is dedicated to responding to the 
COVID---19 public health emergency. For 
administrative convenience, the 
recipient may consider public health 
-and safety employees to be entirely 
devoted lo mitigaling or responding to 
Lhe COVID-19 public health emergency, 
and therefore full covered. if Iba 
employee. or his or her operating unit 
or division, is primarily dedicated to 
responding to the COVID-19 public 
h alth em rg ncy. Re ·pients may 
consider other presumptions for 
assessing the extent to which an 
employee, division, or operating unit is 
engaged in activities that respond to the 
COVID-19 public hea lth emergency, 
provided that the recipient r sasses 
periodica1ly and maintains records to 
support i ts asses11ment, such as payroll 
records, attestations from supervisors or 
staff, or regular work product or 
correspoo_deoce demonstrating work on 

' " In general, if an omployee's waga9 and solarios 
are an el igible use of Fiscal Recovery Funds, 
roclpilmts may troal Lh o employee's novured 
bonofils ns an oliglbl uno o f Fiscal ltocovory Funds. 
For purpo~o, of the Film11l Rooovery 11und_s, .ovorod 
bon11flts inolud11 costs ofo ll lypos of hmve(vacatlon. 
fnmily-relatod , sir.k, military, bereavement. 
sabbatiool. jury duty) , employee Insurance (health. 
life. denta l. vislon). rotlromenl {pensions, 401lk)). 
unemployment benefit ploos (Federal and slate). 
workel'!I comp1111satlon insurance, and Fuderal 
f011Ul'an ce Contributions Act (FICAJ taxos (which 
includes Social Security and Medicare taxes). 

the COVID-19 response. Recipients 
need not routinely track staff hours. 

• Expenses to Improve the DP.sign and 
Execution of Health and Public Health 
Programs. State, local, and Tribal 
governments may use payments from 
the Fiscal Recovery Funds to engage in 
planning and analysis in order to 
improve programs addressing the 
COVID- 9 pandemic, including through 
us or targeted consum r outreach, 
improvements to data or technology 
infrastructure, impact evaluations, and 
data analysis. 

Eligible Uses to Address Disparities in 
Public Health Outcomes. ln addition, io 
recognition of the disproportionate 
impacts of the COVID- 19 pandemic on 
health outcomes in low-income and 
Native American communities and the 
importance of mitigating these effects, 
the interim final rule identifies a 
broader range of services and programs 
that will be presumed to be responding 
to tlle public health emergency when 
provided in these communities. 
Specifically , Treasury will presume that 
certain types of services, outlined 
below, are eligible uses when provided 
in a Qualified Census Tract [QCT),47 to 
families l iviog in QCTs, or when these 
services are provided by Tribal 
govetnments.49 Recipients may also 
provide these services to other 
populations, households, or geographic 
areas that are disproportionately 
impacted by the pandemic. In 
identifying these disproportionately­
impacted communities, redpients 
should be able to support their 
determination that the pandemic 
resulted in disproportionate public 
health or economic outcomes to the 

• 7 Quollfled .flll.sus 1'rn ls um" com,11011 , l'l!lldily• 
accesslhlo, ind googrlJ(lhi~ Uy granular mothlld l)r 
idlmti(ying r;ommnni!Jes with o largo ptopc)rtilln of 
low-lncomo t09 ,fonts. Usin rm oM islln8 moaru, 
may speed implcmontation and decrease 
administrotive burden, while identifying al'ellS of 
lieod at a hi ghly-localized level. 

While QC:Ts a re an wfective tool genomlly, mnny 
tribal r.ommuniti l,nve housu.ho lds with a wide 
range of income levels due in 1>art 10 oon-lribal 
member, high innome residents living in tho 
community. Mixed iocoroo wmmuniUos, with a 
, igniflcant sblll'O of triba l members at the lowest 
l11vAls of IOL'Omo. nr oflo.n not lnclutled ns e ligible 
QC'l't yet tribe! rosldents aro xporlonC!lns 
dlsproportlonnto impn ts du to the plllldom1c. 
Tbarofore, Including all services provided by Tribal 
aovemmonts i, a more orroouvu moans or tm mi n 
th.at disproportionately imp d Trlblll mambors 
can rocoive services. 

•• U.S. Depw1ment of Housing-and Urban 
Dovelopmonl (HUD), Qualified Census Tracts and 
Difficult Devolopmont Areas. httpsJ// 
www,huduser,govlporfalldatosets/qct.html (last 
vi.s ited Apr. 26, 202 l): U.S. Department o( the 
ln,tedor, Bureau nf Indian Affe.ira, Indian Lands or 
Federally Recognized Tribes of lite United States 
{funo 2010), /1tlp$:l/www,Mo,gf)v/.•lt&s/b10,guvl/llesl 
11i;sot$./biuloti;/v.,eb1,,nmlprlj/ldc I-u2BB35,pdf {I st 
visitorl A.pr. 2 R, Z(l21 ). 

specific populations, households, or 
geographic areas to be served. 

Given the exacerbation of health 
disparities during the pandemic and the 
role of pre-existing social vulnerabilities 
in driving these disparate outcomes, 
services to address health disparities are 
presumed to be responsive to the public 
health impacts of the pandemic. 
Specifically. recipients may use 
payments from the Fiscal Recovery 
Funds to facilitate access to resources 
that improve health outcomes, 
including services that connect 
residents with health care resources and 
public assistance programs and build 
healthier environments. such as; 

• Funding community health workers 
to help community members access 
health services and services to address 
the social determinants of health: 49 

• Funding public benefits navigators 
to assist community members with 
navigating and applying for available 
Federal, State, and local public benefits 
or services; 

• Housing services to support health}' 
Jiving environments and neighborhoods 
conducive to mental and physical 
wellness; 

• Remediation of lead paint or other 
lead hazards to reduce risk of elevated 
blood lead levels among chlld:ren; and 

• Evideoce-ba ed communHy 
violence intervention programs to 
prevent violence and mitigate the 
increase in violence during the 
pandemic.50 

2. Responding to Negative Economic 
Impacts 

Impacts on Households and 
Individuals. The public health 
emergency, including the necessary 
measures taken to protect public health , 
resulted in significant economic and 
financial hardship for many Americans. 
As businesses clo ed , consume.s stayed 
home. schools shifted to remote 

•• The social determinants of henllh ere the sooinl 
and environmental oondilion9 that effect henllh 
outcomes, spocifically ~nonomic stability, boeltb 
care ar.ces~. social context, naighburbood~ and built 
cnvironmont, and educal oo occoss. :;oo, fl,g., U.S. 
Oopnrtmont of Henllh und Hum n Sorvtuv,. Offi ce 
of0is1111se Prevention end Health Promotion, 
Healthy People 2030: Souiol Detennine.nts of 
l:l Ith, JiI lp,wl/haa/U1.sovl/ieallhypoo11folo'1juctivc.<· 
and-datolsocial•dutarm/nunt -/100//h (h15t vie tod 
Apr. 26, 2021) . 

• 0 Nat1onal Commission on COVID-1911nd 
Criminal Jus tice, lmpaot Report; COVID-19 aod 
Crime (Inn, 31 , 2021), https:II 
covid 19 .councJ/011cJ,ors/W21 /01 l3 t/impoct-reporl• 
covid-19·t1nd-cri11111-3l (t howing a Sp.Ike in 
bomicido ud llllSU\lh .11); Orod .Du rtl J> c l el., 
/\lorming Trends in U \l umll!ldc vlo lanco du rl n~ 
1he COVID-10 pandemic, Am. f. ufl!mo rg. Mod. 
38(12) : 2753-55 (Dec. 1, 2020) , available ()I https:/1 
wwiv.ajcmjournal.L-om/artic/e/S0735· 
8757/20)30307-7/fulltext (showing a spike in 
do1ucst ic violaoce). 
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education, and travel declined 
precipitously, over 20 million jobs were 
lost in Mat'ch and April 2020, 51 

Although many have returned to work, 
as of April 2021, the economy remains 
8.2 million jobs be1ow its pre-pandemic 
peak,52 and more than 3 mi.Ilion workers 
have dropped out of the labor market 
altogether r 1otive to February 2020.sa 

Rates of unemployment are 
particularly severe among workers of 
color and workers with lower levels of 
educational attainment: for example, the 
overall unemployment rate in the 
United States was 6.1 percent i.n A pri I 
2021, but. certai,n groups sew much 
hi.gher rates: 9.7 percent for Black 
workers, 7.9 percent for Hispanic or 
Latino workers, and 9.3 percent for 
workers without a high school 
diploma.54 Job losses have elso been 
particularly steep among low wage 
workers, wiU1 these workers rem11ining 
furtJ1est from recovery as of the eJtd of 
2020.55 A severe recession-and its 
concentrated impact among low-income 
workers-has amplified food and 
housing insecurity, with an estimated 
nearly 17 million adults living in 
households where there is sometimes or 
often not enough food to eat and an 
estimated 10.7 million adults living in 
households that were not current on 
rent. 5 " Over the course of the pandemic, 

• 1 U.S. Bureau of Labor Statlstics, All Employees, 
Total Nonfann (PAYEMS), retrioved from FRED, 
Fodorul Reserve BaoJ. uf St, Louis; https;// 
frod.~tloulsfed.01g/StJri11s/PA YISMS (Inst visited Mey 
11.wi11. 

52 ld. 
•• U.S. Bw-enu of Labor Statistics, Civilian Labor 

Force LaveJ !CLFt6OV], retrieved frorn FREO, 
Federal Reserve Bank of St, Lou.is, J,ttps:// 
frod.1;rlo11 isfedm·l!,lsaries/CLFHJOV (last vfsltod May 
O,.!O:.CI] , 

•• U.S. Bureau of Labo~ Statbtics, Lobnr Forcu 
Statistics from I.ho Current Population Survey: 
J'°'nploylnont status of tho civUlnn populntiuo by iE»t 
and ago (Mny 6 2021), hups:l/w,vw,bls.go1•/ 
nows.releoselm1111s11,1ot.1,1111 (last visi ted Moy 6, 
2021J: U.S. B,ironu (If I.Jlbor Scallstics, Labor Force 
Smtistics fram tho Curronc Population Survny: 
Employmonl slitlu~ of the clvUlon nonlu.slltullonal 
popuJollon by rnoe, Hispanic or Latino ethnicity, 
sox. nnd ngo lMny 8, 2021], h1tp,1;//11111<w,b/s.gov/ 
w11/J/ampsillcps1111aD4.htm (I .fl 1tlsitud Mo 8 , 
2021); U.S. Bureau of Labor Slotisl:ics, Labor Force 
Suitistlc~ Crom th11 Current Population Survey: 
Employment status of the civilian non.institutional 
population 25 yearn and over by educational 
attnlnmont (M y 8, 2021), hllpsd/www.b/ .. govlwnhl 
ampGit/ap.~ot a05,htm (111st visited Mn 6, 2021 ). 

•• Elise Gould & for\ Knndra, Wngos grow in Z020 
because tho bottom fell oul of tho \ow-wage labor 
mBJket, 6conomlc Policy ln&tilul11 [Feb. 24, 202 t), 
http&:/lfiles.epi,org/pdf/219418.pdf. See a/so, 
Michno! Oaltoo ot 1 .. ·Mto K-SbRped Rocovllf}': 
Bxom ning the DlvorginG orlumis of Workurs in tho 
Recovury from tho COVIO-l!I Pandemi using 
Buslness 8Jld lfousohohJ urvily Mi rodala, U.S. 
Buroou of Labor Statistics Working Papnr Series 
(Feb. 2021) , https:/lwww.bls,gov/osmr/rosearch­
papers/2021 lpdf/11c21 aa20.pdf, 

•°Cenler on Bt1dgot ond Polky l'rio(ities, 
Tracking the COVID-t9Recession's EffeGts on 

inequities also manifested along gender 
lines, as schools closed to in-person 
activities, leaving many working 
families without hild care during the 
dey.57 Women of color have been h i 
especially hard: The labor force 
participation rate for Black women has 
fallen by 3.2 perCfHltage points 58 during 
the pandemic as compared to 1.0 
percentage points for Black men 59 and 
2.0 percentage points for White 
women. 80 

As the economy recovers , the effects 
of the pandemic-related recession may 
continue to impact households, 
including a risk of longer-term effects on 
earnings and economic potential. For 
example, unemployed workers, 
especially tl1ose who have experienced 
longer periods of unemployment, earn 
loweJ' wages over the long term once 
rehired,61 In addition to the labor 
market consequences for unemployed 
workers, recessions can also cause 
longer-term economic cbellonges 
through, among other faclorir, damaged 
consumer credit Bcores 62 and reduced 
familial and childhood wellbeing,11~ 

Fnod, Hou~lns, Orld lmiploymonl Ho,dsh JI ' 
h11ps:l/w1viv.abpp.ol"fllm,oori:ltlpov11rty•flnd­
lnag1u1J/tyllrar;kh1g-tlco-covid-l!J•rec:essfons-ef[acts­
on-foud-hous,i,s-ond II SI v 8ltod May 6, l!oz,). 

•• Women ltavo carried a larger sb11ro of childcare 
responsibilities than mon during Iha COVID-19 
crhi.s. See, e.g., Gcmn Znmarro & Mllrin /. E'rndos, 
Gender differenues In couple.~• division of 
childcare, work and mnntal health during COVlD-
19, Rev. Euon. Houseltold 19:11-40 (2021), 
oval/ab/a at llllp!<1l/li11k.sprlngor.com/a11Jo/el 
/IJ.11)0'1/sl l HiQ·Q;tn.QIJ63-1•7; 1'hnn I\Jon Ol al .• Tho 
Impact of COVT.D-J 9 on Gender Equnll ty, National 
Bunn111 orP.conomic Roseorch Working Popor 26947 
{April 2020). t,vo//ul)/o or l1tlps://wMv,nbor,!>rs/ 
papal'?/Jwt8947. 

•• U.S. Bureau ofLnbor Stali~tic.•. Labor Force 
Participation Rntc-lO Yrs. & Ovor, Black or African 
Awed.can Wol1ll!n ILNS1 t300032l, reldeved from 
FRED, Fl)lloral Roservo Ormk of St, l.()uls; /11/ps:/I 
fmd.st/o,1/sfod.org/son·oslt.NS I 130003;l (l~~I visited 
May 8, 2021) . 

•• U.S. Blll'eau of Lnbot Stalisllcs, Labor Porco 
Participation Rate-20 Yni . & Over, Dlaclc or A[rican 
American Mon [LNS11300031) , retrieved from 
FRED, Fodllfit l R ·orvo Dnok or St, l.ouls; hltptr/1 
frod .sl)ouisfo1l.org/,,11rlf/f//.N. 1 1.1000111 {lust vl$Ucd 
May B, 2021). 

oa U.S. Bureau of Labor SlatistiCll, Labor Force 
Porticipation Rote-20 Yrs. & Over, Wh.ile Women 
(LNSI 13000291. rllttiaved from FRED. ?oderol 
Ro tlTV<l Unnkof 1. Loni~: Imps:// 
frod.s t/oui5frn/.orglllflrlt1 ILNS1130D029 (lest vis.iled 
Mny 81 2021), 

01 $fie, e.ga . MJ,;J.mel Crvnn .. •tUllJl &; Adam [.()l)noy. 
U1rn11\plq~o11I o.nd Eomiugs Loss\111; /\ l,ook ot 
Long-Term lmpacts of I.he Greal Recession on 
American W~rkors, Brookings ll'lstilution lNov. 4, 
20Z1 J, Jrttps://www,brookmgs.Hdulhlngljobs/201 l I 
1 tl<Nlum1mploymlllll-o fld•tltlrtling9.Jo~ . -<1-look­
at,Jons•torrn• impncts-0/-lhe-sreot•rot'l/. •sion.on­
omorican-wor/r.9.rsl. 

•• Chi Chl Wu, Solving the CrudJl Coou11drwn: 
Holpln8 Conswt1llrs' Credi\ Rucords lmpalrqd by the 
rom .lt;111lru CrlRIS, rid Crnat R1mossloo (Do,:. 2013), 
hup.~;/lrvww.nclr..nrg/lmogo.9/pdf/omdiCrr,pmtsl 
rapor1-arodi1-conu11t/n1m-Wl/J.pdf. 

0• Irwin Carfin.kel. Sara McLanahan, Clllistopher 
Wlmer, ed •. , Child.rim of I.be t:roal Rer.ession, 

These potential long-term economic 
consequences underscore the continued 
n d for robust policy support. 

Impacts on Busim: s1M, Tue pandemic 
ha also severely impacted many 
businesses, with small businesses hit 
especially hard, Small businesses make 
up nearly half of U.S. private-sector 
employment a4 and play a key role in 
supporting the overall economic 
recovery as they are responsible for two­
thirds of net new jobs.65 Since the 
beginning of the pandemic, however, 
400,000 small businesses have closed, 
with many more at risk,86 Sectors with 
a large share of small business 
employment have been among those 
with the most drastic drops in 
employment.67 The negative outlook for 
.~mall businesses has continued: As of 
April 2021 , approximately 70 percent of 
small businesses reported that the 
pandemic has had a moderate or large 
negative effect on their business, and 
over a third ex peel that it will take over 
6 months for their business lo return to 
their normal level of operations.'111 

This negative outlook js likely the 
result of many small businesses having 
faced period of closure and b ving seen 
declining revenue as customers slnyed 
home.110 ln generaJ, smalJ businosse can 
face greeter hurdles in accessing 
credit,7° and many small businesses 
were already financielly fragile at the 
outset of the pandemic. 71 Non-profits, 
which provide vital services to 
communities, have similarly faced 

Russoll Saga ,Foundation {Aug. 2016), ovailoble al 
hltp11:llwww.russe/lsa8e,osxlpoblicolianslchildren­
greot-mr.ession. 

,,. BoBJd ofGuvomor, or the Fedorol Reserve 
Sytilom, supra note 5. 

""U.S. Small Bu~inoss Admini9tration, Office or 
Advouauy. Small Bu"lnu""es Gooerate 44 Percent ol' 
U . . Bcunoml Aut!vity (Inn. JO. 2(11!1). ltttp, ;// 
nclvoc11cy.slx1-sov/2Q I IJIO J/StJlsmall ·bu5iJm,• ·­
go11 orote-44-porcon t•ofu•s•eaonomic-act i vityl. 

oe Bi den, supra no\o 6. 
"' Daniel Wilmoth, U.S. Srnell Business 

Administration Otrice of Advocacy, Tba EO'ects of 
the COVID-19 Pandemic on Srn~ll Bt1s1iiasses, Issue 
Or nf O, 16 (Mijr, iOZl), uvailubloul ltll/Jsdl 
cdn.nr/vr,,,ucy.sbtt,guvh~p-carrltJ/ll(upll)()d hQ21/ 
03/a211231B/COVID-lll•lmpocl•On-Smull-
8usiness.pdf. 

•• U.S. Census Bumnu, Small Business Pulse 
Survey, https://port.oJ.cens/Js.gov/pulselduto/ {last 
visited Mayo, 2021). 

60 Olivia S. Kim el aL , Revenue Collnpses and the 
Consumption of Small Business Owners in tbe 
Early Sieges of the COVJ0-19 Pandemic (Nov. 
2020), https;//1vww.nbet.orglpapr.tslw28151 . 

• 0 See "·8·, Board of Governors at' tho Fed11rnl 
Roserve Syslom, Report ta Congress on tho 
Avn 111b Illy n(Grodll lo Small Buslnossos (Sop! . 
2011), ovnlfoble Ill https://11,vw,fndcrnlrosiir'Vn,f!,Ovl 
pub/lr.alion 12011-sopt11mhffl'-Ovailobility-of-<1mdit­
to- mal/-busin1111.fcs,J11m. 

11 Ale.xanitor W, Bortlk el nl .. The lmpa~t of 
COVlD- 19 on small businllSS outoomc~ nnd 
expootations, PNAS 1 t 7[30)1 1765H6 (July 26. 
2020), avoi/ablaol http11://111ww.p11os.arglcontentl 
117/30/17656. 
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economic and financial challenges due 
to the pandemic,,i 

Impacts ta State, Local, and Tribal 
Governments. State, local, and Tribal 
governments have felt substantial fiscal 
pressures. As noted above, State, local, 
and Tribal governments have faced 
significant revenue shortfalls and 
remain over 1 million jobs below their 
pre-pandemic staffing levels.73 These 
reductions in staffing may undermine 
the abili ty to deliver services effectively, 
as well s add to Lbe number of 
unemployed individuals in their 
jurisdictions. 

Exacerbation of Pre-existing 
Disparities. The GOVID-19 public 
health emergency may have lasting 
11egalive effects on economic outcomes, 
particuJorly in exacerbating disparities 
dial existed prior lo the pandemic. 

The negallve economic impacts of the 
COVID-19 pandemic are perticu larly 
pronoUJlced in certain commuoities and 
families. Low- and moderate-income 
jobs make up a substantial portion of 
botJ1 total pandemic job losses.7 4 and 
jobs that require in-person frontline 
work. which are exposed to greater risk 
of contracting COVID-19.75 Both factors 
compound pre-existing vulnerabilities 
and the likelihood of food, housing, or 
other financial nsecurity in low- end 
modera te-income ramllies and, given 
he concentration of low- and moderate­

income families within certain 
communities,70 raise a substantial risk 
thal tJle effects of the COVlD-19 public 
health emergency will be amplified 
within lhese communitie . 

These compoundjng effect of 
recessions oo concentrated poverty and 
the long-lasting nature of this effect 
were observed after the 2007-2009 
recession, including a large increase in 
concentrated poverty with the number 
of people livipg in extremely poor 

12 flodoml Rusorve n nk of San hnnc:isr.o. Impacts 
ofCOVll)..ct9 011 Nonprolllll Jn tho Wostom United 
Stntus (Moy 2020), llltp!11l/www.frbNf.of8I 
<.:Dm1n11t1ily-davt1lopmentlfl/113/fmpacl-of-covid­
nonproflt •$UIVl11g-w1Mlt1m-11nilad-s1atll .prlf. 

"B~u of l.nbor lnll lir.s. supm notn 8; 6Jijnb 
Mor.eno & Healhur obropona. 1'ribal nlilias remn1n 
resilient as COVlD-1 O batt0n, their finant11s, 
Federal R .sorvo Onnk of Minnoapolis I ov. 10. 
2021). llttp,;:/lwww,mf11noopolis[od.of!J/Orliclol 
20ZIJ/tdbaJ-w1tiUos-ro1110Jn ,1JJsl/lant•M·COv1d-J 9-
batters-their1fnonces. 

74 Kim Parker el al., Economic Fallout from 
COVlD-19 Conli.tiuBS lo Hlt Lowar-Jnoomo 
Am11ric11I1S tho f:la.rdesl, Paw Researoh Center ( upt. 
24, 202Q), Mlp ·://www.,,cw!fl UOJ'C/1 ,orgl o,:iol­
/flJll dslWJO/()l}/2!Jl1Jco110111ic-[ol/out-from·covid•19-
r;onllnuo~•lo-hil•lo,var-incomu-umarlCfJns-t/ttl· 
hordusl/; Gould, supro note 55 , 

IA Seo i11fm Section Il.B of this Supplmnentary 
luformntion, 

?8 Elll!,llbqth 1<nll01moo, The Clumgiug geography 
o( US poverty, Brooking• lnstitutiun (rob. 15, 20l7), 
htlps:I /www.brookings.edu/temmonies/tlra­
r.hCJJ1tpil[i·8908J'OPhY•of-11s-pov11rtyl. 

neighborhoods more then daub.ling by 
2010-2014 relative to 2000. 77 

Concentrated poverl-y hes a range of 
deleterious impac , including 
additional bu,•dens on families and 
reduced economic potential and social 
cohesion, 70 iven the dlsproportiooate 
impa tof OVID-19 on low-income 
households discussed above there is a 
risk that the current pandemic-induced 
recession could further increase 
concentteted poverty and ca\1se long­
term damage to economic prospects in 
neighborhoods of concentrated poverty. 

The negative economic impact of 
COVI0-19 also include significant 
impacts to children in 
disproportionately affected families and 
include impacts to education, health, 
and welfare, ell of which contribute to 
long-term economic outcomes.79 Many 
low-income and minori~ students, who 
were disproportionately served b 
remote or hybrid education during the 
pandemic, lacked the resour es to 
participate fully in remote s llooling or 
live in households without adults 
available throughout the day to assist 
with on line coursework.60 Given these 
trends the pandemic may widen 
educational disparities end worsen 
outcomes for low-income students,8 -r an 

••Elizabeth Kneebone & Natalie Holmes, U.S. 
r.oncentrated poverty in lhb wake of the Creal 
Recession, l3mok1n_gs Institution (Mar. at, 2016), 
ht1ps:/lwww.brookJngs.11dulr1roorcJ1/u- • 
0011ce111J'ated-pavort •ln-1h ~wok ,of-tl1a-(Jf00/, 
recession/. 

~~ David Erl kson tll al .. Thu Enduring Cballongu 
t>fC.oncenlnll~d Poverty lu A111urica: e Studl ll!I 
from Co111munltius 1\1:ross 1hu .S. (2008), oWJl/nbla 
at hltps://Mvw.frbsf.orglcommunily-development/ 
/1/c:slr.p_fullropott.pdf. 

"' Bdu tion I qunlhy. n e, rly a.1 Kindorgarton. 
h.u.~ q long•torm impeal on ahildron's publi health 
sud ocur10mic ouwomu6. eu, q,g .. Tylor W. Wt1tts 
01 nl. , The ,blungo chool Roac.linus.1 Projetl: 
Rxamlnhig the long•• m, impai:t of au ear-1y 
ch lid hood lnlQrYOfltlon, rLoS ONE 13(7) (20\8), 
avalloble ut https:l/jo11mals.plos.arglplosonal 
ortic/e?id=J 0.1371 /Journol.pono.020(1144; 
Opportunity 111 ighu, How Can Wi,, /\mpllfy 
Education ,is an Engin or Mobilily7 U!l118 bis d t 
to help r.hlldron g I thn mosl from schflol. hllpi,:/1 
opport1111itylntlgh1x.011Jlod11r.otio11I (Inst vlNit11d 
/\pr. 26, 2021); U.S. Department of Health 1111d 
Human Services (HHS). Offica ofDisnase 
Pr v mlon end H nllh Promolion, Early Childhood 
Oovnlopmont nnd £du Uou, https;// 
1111\llv,hoa/1/aypooplo.gov/2020//opf •o/iiutltlvu:il 
topiclso11ial-datermill(lnl$-/aaalt/ilint1J1V 11tions­
.t111ourcwentJy-chtldli d-dav lopment-CJJ1d­
aducatio11 (la l visit d Apr. 2 . t021), 

• 0 See, e.g., Bacher-Hicks. supra notu 14-
11 Dcpartmonl of ducaU n ,urvoy found lhot, 

ns ffubrwu:y 2021, '42 porounl of fo1u1h grudo 
·twJunts nationwldo w ro oa.mKI onlv r molo 
udu · lion, compared to 48 porcttnt of :ono · Uy 
di advuntagcd 6ludo111!1, 64 p•m:ur\t of Bl !lk 
stvdur,ts nnd S7 p rul!lll of HI panic tudunts. UIJllu 
dlslrit;ts 11no11 dispropor1 t11 ,ur1uly survu low•im:oml) 
S\Udllfl!S, Seu lnsti!Uto orRdocol on C Ulll.'eS, 
Monthly School Survey Oa hboard, lrllps;// 
ies.m/.gqv/sc/raolsvrv11yJ(lost vlsilod I\J)r. 26, 2021). 
In sunlmor 2020, o rovi.Bw found thol 74 porcunt o[ 
lb~ I rgost lOO dislricts r.hose n.,mole leamlng only. 

effe t that would substantially impact 
their long-term economic outcomes. 
Increased economic strain or material 
hardship due to the pandemic could 
also have a 1ong-lerm impact on health, 
educatlonel, and economic out omes of 
young children.t1:i Evideoc suggosts 
that adverse conditjons in early 
chHdhood, induding exposure to 
poverty, food insecurity, housing 
insecurity, or other economic hardships, 
are particularly impactful.Bt1 

Tba pandemic'~ disproportionate 
economic impacts are also seen in 
Tribal communities across the 
country-for Tribal governments es well 
as families and businesses on and off 
Tribal lands. In the early months of the 
pandemic. Native American 
unemployment spiked to 26 percent 
and, while partially recovered, remains 
at nearly 11 percenl.04 Trlbal enterprises 
are a significant source or revenue for 
Tribal governments to support the 
provision of government services. These 
enterprises, notably concentrated in 
gomi11g, tourism, and hospitality, 
frequently closed, significantly reducing 
both revenues to Tribal governments 
and employment. As a result, Tribal 
governments have reduced essential 
services to their citizens and 
comm uni ties, 85 

Eligible Uses. Sections 602(c)(1)(A) 
and 603(c)(t)(A) permi t use of payments 
from th Fiscel Recovery fo'u.nds to 
respond to the negative economic 
impacts of the COVID-19 public health 
emergency. Eligil,le uses that respond to 
the negative economic impacts of the 
public health emergency must be 
designed to address an economic harm 
resulting Crom or e acerbated by the 
public health emergency. In considering 
whethet a program or service would be 

Seo lldut:lllion Wu~k. huut Dlstrlcis' R p 11ing 
Pl11M: I\ nops.hol (Jul. IS, 2020), bltps:/1 
'"'Ill", dwwk,OJ'8/1 odun,Jrip/Gt·hl,l()/•d/$1.n"cl$­
raopen/J•g-p/1J;1s-a-snapshot/2020/01 (last visiled 
May 4, 2021). 

•• HHS. supra 0010 79. 
•• Hirokazu Yoshikawa, Bffecl9 of thn Globel 

Coionnvirus DI. .1>-2019 Pondomic on l!ady 
Childhood Oavlllopmont: "bort• nnd Long•Tenn 
.Risks and Mit)anllng Progfam ond ollcy Acth,ms, 
J. of Pudlnt.rf<:$ Vol. 223: I 811-ll3 {Aug, I, 2020), 
avoi/ab/11 at l11tps ://Mvw.fped&.aom/urllcla/SU022· 
3476(20/3060(Mlobstrocl. 

'" Bosold on lculotlqns r:onduc1ncl by U10 

Minneapolis Fed's Cenlor for lndiun O'luntry 
Oovolopmnnl U!ltnJI Flood t I. (:Z020l's C11.1Tent 
Populotion Survoy.' ' mb fllood. MirlW11 Kins. 
Renn Rodglltli, tovon Rugglca u.nd f. Robert 
W81'1'en. Integrated Public Use Mforodata Serles, 
Current Population Survey: V1m;lo11 6.0 [data~et]. 
Minnoopolis. MN; IPUM . 2020. l111ps:/ldo1.orgl 
I(). I /J1 ZIJ/0(130, V/J,O: Slffl olsa Donne Fo r Cl111rle~ 
Colding, N•tJvo 601ployment Durrn11 COVI0-19: 
Hnrd hit n April but I rllog IQ Rnbount f (/\ug, S, 
2020), l111ps;Jlw1w.•.mi1111Qapo/fsforl,orglar1,·ctu/ 
2020/naLi1111,omployma111,d11ring,,c,qvid•19•11it•hord­
in-opril-bu1-starong-lo-rebound. 

••Moreno&. Sobrupm\a. supro nola 73. 
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eligible under this category, the 
recipient should assess whether, and the 
extent lo whjoh, there has been an 
conomic harm. such s loss of earnings 

or revenu , that resulted from the 
COVlD-19 public health emergency and 
whether, and U1e extent to which, U1e 
use would respond or address this 
harm."11 A recipient should first 
consider whether an economic harm 
exists and whether this harm was 
caused or made worse by the COVID-19 
public health emergency. While 
economic impacts may either be 
immediate or delayed, a sistance or aid 
to individuals or businesses that did not 
e perience a negative economic impact 
from the public health emergen y 
wou Id not be an eligibl use under this 
category. 

In addition, the eligible use must 
"respond to" the identified negative 
economic impact. Responses must be 
related end reasonably proportional to 
ilia a tent and type of harm 
experienced; uses that bear no relation 
or are grossly disproportionate to the 
type or extent of barm e ·perienced 
would nol be eligible uses. Where U1ere 
has been a negativ economic impact 
resulting from lhe public healtb 
emergency, States, local, and Tribal 
governments have broad latitude to 
ohoose wheilier and how to use the 
Fiscal Recovery Funds to respond to 
and a<ldress the negative economic 
impact. Se lions 602(c){l)(AJ and 
G03{c)(1)[A) describe several types of 
uses that would be el'igible under this 
category, including assistance to 
households. small businesses, and 
nonprofits and aid to impacted 
Industries uch as tourism, travel, and 
hospitality. 

To facilitate implementation and use 
o'f payments from the Fiscal Recovery 
Funds, the interim final rule identifies 
a non-exclusive list of eligible uses of 
funding that respond to the negative 
economic impacts of Lhe public health 
emergency. Consistent with the 
discussion above, the eligible uses listed 
below would respond directly to the 
economic or financial harm re uJling 
from and or exacerbated by U1e public 
health emergency. 

• Assistance to Unemployed Workers. 
This includes assistance to unemployed 
workers, inc luding services like job 
training to accelerate rehiring of 
unemployed workers: these ervices 
may extend Lo wol'k rs unemployed due 
to the pandemic or the resulting 
recession. ot who were already 
unemployed when the pandemic b goo 

""ln omo :A o. , n n»n moy oo pannl~,ible und r 
nothar ligible uso ClllllgOry oven If ii fnll outside 

lho opo of .lion (a)l l)I/\J of Lho Act. 

and remain so due to the negative 
economic impacts oftbe pandemic. 

• Stote Unemployment insurance 
Trust Funds. Consistent with the 
approach taken in the CRF, recipients 
may make deposits into the state 
ac ount oftbe Unemployment Trust 

1.1nd established under section 904 of 
the Social Security Act (42 U .. C. 1104) 
up to the level needed to restore the pre­
pandemic balances of such ac ount as of 
January 27, 2020 or lo pay back 
advances received under Title Xll oftbe 
Social Security Act (42 .S.C. 1321) for 
the payment of benefits between January 
27, 2020 and May 17. 2021, given ili 
clo e nexus between Unemployment 
Trust Fund costs, solvency of 
Unetnployment Trust Fund systems, 
and pandemic economic impacts. 
Further, Unemployment Trust Fund 
deposits can decrease fiscal strain on 
Unemployment Insuran e systems 
impacted by the pandemic. States facing 
a sharp increase in Unemployment 
Insurance claims during the pandemic 
may have drawn down positive 
Unernploymenl Trust Fun,d balances 
and, after exhausting the balance. 
r quired advances to fund contlnufog 
obligations to claimants. Because both 
of iliese impa ts were driven directly by 
lhe need for essistance to unemployed 
workers during the pandemic:, 
replenishing Unemployment 'l'rust 
Funds up lo the pre-pandemic level 
responds to the pandemic's negal ve 
economic impacts on unemployed 
workers. 

• Assistance ta Households. 
Assistance to bouseholds or populations 
facing negative economic impacts due to 
COVTD-19 is also an eligible use, This 
includes: Food assistance; rent, 
mortgage, o utility assistance; 
counseling and legal aid lo prevent 
eviction ot homelessness; cash 
assistance (discussed below); emel'gency 
assistance for burials. home r pairs. 
weatherizatioo. or other needs; intern t 
a cess or digital literacy assistance; or 
job trafaing to address negative 
economic or public health impacts 
experienced due to a worker's 
occupation or level of training. As 
dis ussed above, in considering whether 
a potential use is eligible under this 
category. a recipient must consider 
whether, and the extent to which. tile 
household has experienced a negative 
e onomic impact from ilia pandemic. In 
assessing whether a hou ehold or 
popu I tion experienced economic berm 
as a result of the pandemic, a re ipient 
may presume that a household or 
population that experienced 
unemployment or increased food or 
housing insecurity or is low- or 
moderate-income experien ed negalive 

economic impacts resulting from tile 
pandemic. F'or example, a cash transfer 
program may focus on unemployed 
workers o low• and moderate-inc:oma 
families, which have faced 
disproportionate economjc harms due to 
the pandemic. Cash transfers mu t be 
reasonably proportional to the negative 
economic impacttliey are intended to 
address. Cash transfers grossly in excess 
or the amount needed to address the 
negative economic impact identified by 
the recipient would not be considered to 
be a response to the COVI0-19 public 
health emergency or its negative 
impacts. ln particular, when considering 
the appropriate size ot perrnissible cash 
transfers made in respoosa to the 
COVTD-19 public health.emergency, 
Stale. local and Tt il,aJ governments may 
consider and teke guidance from the per 
person amounts previously pl'ovided by 
the Federal Government io response to 
the COVID- l9 crisis. Ca.sh transfers thal 
are grossly in excess o such emounts 
would be outside the scope or eligible 
uses under sections 602(c)(1)(A) and 
603(c)(1)(A) and coold be subject lo 
recoupment. In addition, a l'ecipi nt 
could provide survivor's b ne0ts lo 
surviving family members ofCOVI0-19 
v1ctims, or casb ~sislance lo widows. 
widowers, and dependents of eligible 
COVID-19 victims. 

• Expenses to Improve Efficacy of 
Economic Relief P,·ogroms. State, local. 
and Tribal governments ma use 
payments from th Fiscal Recovery 
Funds to improve efficacy or programs 
addressing negative economic impacts, 
including through use of data anaJysjs, 
targeted consumer outreach, 
improvements to data or technology 
infrastructure, and impact evaluations. 

• Small Businesses and Non-profits . 
As discussed above. small businesses 
and non-profits faced significant 
challenges in covering payroll, 
mortgages or rent, and other operating 
costs as a result of tile public health 
emergency a_nd measw:es taken to 
contain the spread of the virus. Stale, 
local, and Tribal governments may 
provide essistance to smatJ businesses 
to adopt safer ope~ating procedw·es, 
weaU1er periods of closure, or mitigate 
financial h81'dship resulting From the 
COVID-19 public health emergency, 
including: 

o Loans or grants to mitigate financial 
hardship such as declines in revenues 
or i mpacls of periods of business 
closure, for example by supporting 
payroll and benefits costs, costs to retain 
emplo ees. mortgage, rent, or utililies 
costs. and other operating costs; 

O Loans, grants, or in-kind assistance 
to implement COVID-19 prevention or 
mitigation tactics, uch as phy ical 
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plant changes to enable social 
distanci ng, enhanced cleaning efforts, 
barriers or partitions, or COVID-Hl 
vaccination, testing, or contact tracing 
programs; and 

o rechnical assistance, counseling, or 
other services to assist with business 
planning needs. 

As discussed above, these services 
should respond to the negative 
economic impacts ofCOVTD-19. 
Recipients may consider additional 
criteria to target assistance to businesses 
in need, including small businesses. 
Such criteria may include businesses 
facing financial insecurity, substantial 
declines in gross receipts (e.g., 
comparable to measures used to assess 
eligibility for the Paycheck Protection 
Program), or other economic harm due 
to the pandemic, as wel1 as businesses 
with less capacity to weather financial 
hardship, such as the smallest 
businesses, those with less access to 
credit, or those serving disadvantaged 
communities. Recipients should 
consider local economic conditions and 
busioess data when establishing such 
criteria, 87 

• Rehiring State, Local, and Tribal 
Government Staff. State, local, and 
Tribal governments continue to see 
pandemic impat s in overall staffing 
levels: State, locol. and Tribal 
government employment remains more 
than 1 million jobs lower in April 2021 
than prior to the pandemic.80 

Employment losses decrease a state or 
local government's ability to effectively 
administer services. Thus, the interim 
final rule includes as an eligible use 
payroll, covered benefits, and othet 
costs associated with rehiring public 
se tor staff, up to tJrn pre-pandemic 
staffing level of the government. 

• Aid to Impacted Industries. 
Sections 602(c)(l)(A) and 603(c)(l)(A) 
recognize that certain industries, such 
as tourism, ttovel, and bospitalily, were 
disproportiooately and negatively 
impacted by the COVID-19 public 
health emergency. Aid provided to 
tourism . Lravel, and hospitality 
industries shou ld respond to the 
negative economic impacts of the 

07 See Federal Reserve Bank of Cleve land. An 
Uphill Battle: COVID-t9's Outsi.zed TolJ. on 
Mlnurity-Owuod Finns (0 I, B, l020), /,ups:// 
111ww,c/Qv11-lu11dfod,o~l1101, ~0111•Q11d-.illll11lsl 
publicolions/commumty-de11olopme11t-br'ief•ldb­
ao201008-111lsi1~1,report,o.,p;i (disr;u.sglng the 
impnct vfCOVl0-10 on minority o,Yfl(ld 
businll.'l~osJ. 

•• U, . Buronu of wbor s,a1is1l1:~. All Employees , 
Smtu Govon1m11n1 ICES901l2000001 I and All 
Rmployoos, Local Goverrummt [CES9093000001), 
rol.deved from FRED. Fedaral Re•orve Bank of St. 
Louis, https:l/frr;d,stlouisfed.org/sorie11/ 
CHSfJ09WOOt'IOI nnd http !l/frod,$1/ouiiif, d.o,sl 
sari& ICES909.100000J (In I Visit d Mny 8. 202 l). 

pandemic on U1ose and similarly 
impacted industries. For example, aid 
may include a is tance lo Im lament 
COVID-19 mitigation and infection 
prevention measures to enable safe 
resumption of tourism, travel. and 
hospitality services, for example, 
improvements to ventilation, phy ical 
barriers or parlilions, signage to 
facilitate social distancing, provision of 
masks or personal prot cnve equipment, 
or consultation with inf ction 
pr vention professiooaJs to develop saf 
reopening plans , 

Aid may be considered responsive to 
the negative economic Impacts of the 
pandemic if it supports businesses, 
attractions. business districts, and Tribal 
development dislri ts operating prior to 
the pandemic and affected by required 
clo ures and other efforts to contain the 
pandemic. For example, a recipient may 
provide aid to support sa fe reopening of 
businesses in the tourism, travel. and 
hospitality industries and to business 
districts that were closed during the 
COVID-19 public healtl1 emergency, as 
well as aid for a planned expansion or 
upgrade of tourism, travel, and 
hospitality facilities delayed due to the 
pend mic, 

When considering providing ard to 
induslrles other U1an tourism, travel. 
and hospitality, recipients should 
consider the extent of the economic 
impact as compared to tourism, travel, 
and hospitality, the industries 
enumerated in 1h statute. For example, 
cm net. the leisure and hospitality 
ndustry has experienced an 

approximately 24 percent decline in 
revenue end approximately 17 p rcent 
decline in. employment nationwide due 
to the COVID-19 public health 
emergency.89 Recipients should also 
consider whether impacts were due to 
the COVID-19 pandemic, a pposed to 
longer-term economic or industriaJ 
trends unrelated to tl1e pandemic. 

To facilitat transparency and 
accountability, the interim final rule 
requires that State, local, and Tribal 
governments publicly report assistance 
p1·ovided lo private-sector businesses 
under this eligible use, including 

• 0 ·rnm Pebruory 2020 tu April 2021, 
omploymMI IJl "Leisure ,md hospltnlily" h i r-ollen 
by epproit.imntoly l7 pm-ccnl. Seo l),S. Bu reou or 
Labor St11tistic•. All Employees, Leisure and 
Hospitality, retrieved from FRED, Federal Reserve 
Bank of SI, I.Qui , hllps:l/fmd.stlot1isfod,or11/st1rles/ 
USLAHOesl vislled Moy 8, 2021). F'rorn 2011\Q4 to 
20Z0Q4, gross output (e.g. revenue) in arts, 
entor1afam11nt, recreRtian, accmnmodatioa, and 
food servicos has fallffil by approximately 24 
po, enL See Buruau of Economic Analysis, Now 
Kill&eso: Cross Domestic Producl ('l'hlnl Estimahi]. 
Corpornto l'rofits, a nd CDP by Industry, Fo11 tth 
QIJ./lrtW'al'ld Yaar2020 (Mar. 25, 2021), 'rablo 17, 
httpR:/lwww.lmo.go11/sitesldefau/tlfi/esl2021-0/JI 
sdp4q20..,3rd.pdf. 

tourism, travel, hospitality, and other 
impacted industries, and its connection 
to negative economic impacts of the 
pandemic. Recipients also should 
maintain records to support their 
assessment of how businesses or 
business districts receiving assistance 
were affected by the negative economic 
impacts of the pandemic and how the 
aid provided responds to these impacts, 

As discussed above, economic 
disparities that existed prior to the 
COVID-19 public health emergency 
amplified the impact of the pandemic 
among low-income and minority 
groups. These families were more likely 
to face housing, food, and financial 
insecuri ty: are over-represented among 
low-wage workers; and many have seen 
their livelihood deteriorate further 
during the pandemic and economic 
contraction. In recognition of the 
disproportionate negative economic 
impacts on certain communities and 
populations , the interim final rule 
identifies services and programs that 
will b presumed to be responding to 
the 11 gativo economic impo ts of the 
COVID-19 public heaJtl1 emergency 
when provided in these ommunities. 

pacifically, Treasury will presume 
that ertain types of ervic s, outlined 
below, are eligible uses when provided 
In a QCT, to families and individuals 
living in QCTs, or when these services 
are provided by Tribal governments.90 

Recipients may also provide these 
services to other populations, 
households, or geographic areas 
disproportionately impacted by the 
pandemic. In identifying these 
disproportionately impacted 
communities, recipients should be able 
to support their determination that lhe 
pandemfo resulted in disproportionate 
pubH health or economi outcomes to 
the specific populations, households, or 
geographic areas to be served. The 
interim final rule identifies a non­
exclusive list of uses that address the 
disproportionate negative economic 
effects of the COVID-19 public health 
emergency, including: 

o Building Stronger Communities 
through Investments in Housing and 
Neighborhoods. The economic impacts 
ofCOVI0-19 have likely been most 
acute in lower-inoome neighborhoods, 
iocluciing concentrated a.roas of high 
unernploymenl. limited economic 
opporhmity, and housing insecurity.91 

• 0 HUD, supm nola 48, 
•• tunrt M. Dull 1 ]11Mlhan Cmbinsky, 

Tacklln tho h1gacy of 1> · r:d:Uent urbn.n lnaqunllly 
and c II nlraled poverty. Omolwtg lm1Ulutlon 
(Nov. 16. 2020). lrllp$:/lwww,broQkius6,edulb/ogf 
up-fronl/2020/11 /10lt0 kl ' '8·t/1(1"/~gocy•of-

Continued 
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Services in this category alleviate the 
immediate economic impacts of the 
COVID-19 pandemic on housing 
insecurity, while addressing conditions 
that contributed to poor public health 
and economic outcomes during the 
pandemic, oamel concentrated areas 
with limited economic opportunity and 
inadequate or poor-quality hout1il'\g,92 

Eligible services include: 
• Services to address homelessness 

such as supportive housing, and to 
improve access to stable, affordable 
hou ing among unhoused individuals; 

• Affordable housing development to 
increase supply of affordable and high­
quality living units; and 

• Housing vouchers, residential 
counseling, or houslngna-vigation 
assistance to facilitate household moves 
to neighborhoods with high levels of 
economic opportunity and mobility for 
low-income residents. to help resldents 
increase their economic opportunity 
and reduce concentrated area11 of low 
economic opportunily.03 

o Addressing Educationol Disparilies. 
As outlined above, school closur sand 
the transition to remote education raised 
particular challenges for )ewer-income 
students, potentially exacerbating 
educational disparities, while increases 
in economic hardship among families 
could have long-lasting impacts on 
children's educational and economic 
prospects, Services under thi · prong 
would enhance ed ucational supports to 
help mitigate impacts of the pandemic. 
Eligible services include: 

• New. expanded, or enhanced early 
learning services. including pre­
kindergarten , Head Sta t, or 
partnerships between pre-kindergarten 
programs and local education 
authorities, or administration of those 
services; 

■ Providing assistance to high-poverty 
school districts to advance equitable 
funding across districts and 
geograpbies; 

■ Evldenr.e-based educational 
services and practices to address the 
academic needs of students, including 
tutoring, summer, afterschool, and other 

persislent-urban,inequaJjty-and-concsntraled­
poverty/. 

0 • U.S. Dapartmsnl or Health and Human Services 
(HJ,JS). Office of Oiseasa Prevention and Health 
Promotion, Quality of Housing, https:/1 
www.heulthypnopla.so v/20211/loplcs..objer:tivesl 
topiclo·ocia/-d9/erminantR-healthlihterve11tions­
reso11rc-,,,lqualily-aj.housing#11 (last vitrtled /\pr. 
26, 20211. 

• 3 Tba Opportunity Atle,, https:II 
w,vw,opporttmityntlns.oqv (I st visihld Apr. 26, 
2021): RIIJ tty & Natboniel Hundntn. Tb 
ln.rpaul of Noighb 1rbood OD lnl(ll'g n r/lliCllUII 
Mobility 11 Childhond 61cpo uro ff~ t~. Qu rtotly J. 
om n, t33(ll):ll07-162(201U). ovollob111at 
https!/lopportunityinsights.org/paperl 
nslghborhoodsi/. 

extended learning and enrichment 
programs; and 

• Evidence-based practices to address 
the social, emotional, and mental health 
needs of students; 

o Promoting Healthy Childhood 
Environments. Children's economic and 
family circumstances have a long-term 
impact on their future economic 
outcomes.94 Increases in economic 
hardship, material insecurity, and 
parental stress and behavioral health 
cballenge aU raise the risk of long-term 
l1atms to today 's children due to the 
pandemic. Eligible services to address 
this challenge include: 

• New or expanded high-quality 
childcare to provide safe and supportive 
care for children· 

• Home visiting programs to provide 
structured visits from health, parent 
educator , and social service 
professionals to pregnant women or 
families with young children to offer 
education and assistance navigating 
resources for economic support. health 
needs, or child development; and 

• Enhanced services for child welfare• 
involved families and foster youth to 
provide support aod training on chl ld 
development, po itiva parenlin , coping 
kills. or re overy for mental hea lth and 

substance use challenges. 
State, local, and Tribal governments 

are encouraged to use payments from 
the Fiscal Recovery Funds to respond to 
the direct and immediate needs of the 
pandemic and its negative economic 
impacts and, in particular, the needs of 
households and businesses that were 
disproportionately and negatively 
impacted by the public health 
emergency. As highlighted above, low~ 
income communities and workers and 
people of color have faced more severe 
]1ealtl1 aod economic outcomes during 
the pandemic, with pre,e isling social 
vuloerabilities like low.wage or 
insecure employment, concentrated 
neighborhoods with less economic 
opportunity, and pre-existing health 
disparities likely contrihuting to the 
magnified impact of the pandemic. The 
Fiscal Recovery Funds provide 
resources to not only respond to the 
immediate harms of tJ1e pandemic bul 
also to mitigate its longer-term impact in 
compounding the systemic publi 
bealth and economic challenges of 
disproportionately impacted 
populations. Treasury encourages 
recipients to consider funding uses that 
fo ter a strong, inclusive, and equitable 
recov ry. especially uses with long-term 
b nefits for health and economic 
outcomes. 

•• See supra note¥ 52 end 84. 

Uses Outside the Scope of this 
Category. Certain uses would not be 
within the scope of this eligible use 
category, although ma be eligible under 
other eligible use ca legori s. A general 
infrastructure proj ct, for example, 
typically would oot be included unless 
the project responded to a specific 
pandemic public health ne d (e.g., 
investment in fflcilities for the delivery 
of vaccine } or a specific negaUve 
economic impact like those described 
above (e.g., affordable housing in a 
QCT). The ARPA explicilly includes 
infrastructure if ii is "necessary" and in 
water, sewer, or broadband. See Section 
Il.D of this SUPPLEMENTARY INFORMATION. 
State, local , and Tribal governments also 
may use the Fiscal Recovery Funds 
under sections 602(c)(l)(C) or 
603(c)(1)(C) to provide "government 
services" broadly to the extent of their 
reduction in revenue. See Section IJ.C of 
this SUPPLEMENTARY INFORMATION. 

Tbis category of eligible uses also 
would not include contributions to 
rainy day funds , financial reserves, or 
similar funds. Resources made available 
under this eligible use category are 
intended to help meet pandemic 
response needs and provide relief for 
households and businesses facing near­
and long-term negative economic 
impacts. Contributions lo rainy day 
fund and similar finitncial reserves 
would not address these needs or 
respond to the COVID-19 public health 
emergency but would rather constitute 
savings for future spending needs. 
Similarly, this eligible use category 
would not include payment of interest 
or principal on outstanding debt 
in truments. including, for example, 
short-term revenue or lax anticipation 
notes, or other debt service costs. As 
discussed below, payments from the 
Fiscel Recovery Funds are intended to 
be used prospectively and the interim 
final rule precludes use of these funds 
to cover the costs of debt incurred prior 
to March 3, 2021. Fees or issuance costs 
associated with the issuance of new 
debt would also nol be covered using 
payments from the F'iscal Recovery 
Funds because sucb costs would 1101 

themselves have been incurred to 
address the needs of pandemic response 
or its negative economic impacts. The 
purpose of the Fiscal Recovery Funds is 
to provide fiscal relief that will permit 
State, local, and Tribal governments lo 
continue to respond to the COVID-19 
public health emergency. 

for the same reasons ► this category of 
eligibl uses would not include 
satisfaction of any obligation arising 
under or pursuant lo a settlement 
agreement, judgment, consent decree, or 
judicially confirmed debt restructuring 
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plan in a judicia1, administrative , or 
regulatory proceeding, except to the 
extent the judgment or settlement 
requires the provision of services that 
would respond to the COVfD-19 public 
health emergency. That is, satisfaction 
of a settlement or judgment would not 
itself respond to COVID-19 with respect 
to the public health emergency or its 
negative economic impacts, unless the 
settlement requires the provision of 
services or aid that did dir ctly respond 
to these needs, as d s r ibed above, 

In addition. as described in Section 
V,Ill of this SUPPLEMENTARY 
INFORMATION, Treasury will establish 
reporting and record keeping 
requirements for uses within this 
category, including enhanced reporting 
requirements for certain types of uses. 

Question 1: Are there other types of 
services or costs that Treasury should 
consider as eligible uses to respond to 
the public health impacts of COVID--19? 
Describe how these respond to the 
COVID-19 public health emergency. 

Question 2: The interim final rule 
permits coverage. of payroll and benefits 
costs of public health and safety staff 
primarily dedicated to COVID-19 
response, as well as rehiring of public 
sector staff up to pre-pandemic levels. 
For how Jong should these measures 
remain in place? What other measures 
or presumptions might Treasury 
consider to assess the extent to which 
p11blic sector staff are engaged in 
COVTD-29 response, and therefore 
reimbursable, in an easily-administrable 
manner? 

Question 3: The interim final rule 
permits rehiring of public sector staff up 
to the government's pre-pandemic 
staffing level, which is measured based 
on employment as of January 27, 2020. 
Does this approach adequately measure 
the pre-pandemic staffing level in a 
manner that is both accurate and easily 
administrable? Why or why not? 

Question 4: The interim final rule 
permits deposits to Unemployment 
Insurance Trust Funds, or using funds 
to pay back advances, up to the pre­
pandemic balance. What, if any, 
conditions should be considered to 
ensure that funds repair economic 
impacts of the pandemic and strengthen 
unemplayment insurance systems? 

Question 5: Are there other types of 
services or costs that Treosu,y should 
consider as eligible uses to respond to 
the negative economic impacts of 
COVID-19? Describe how these respond 
to the COVID-19 public health 
emergency. 

QuestJon 6: What other measures, 
presumptions, or considerations could 
be used to assess "impacted industries'' 

affected by the COVID--19 public health 
emergency? 

Question 7: Wlwt are the advantaees 
and di.~advuntages of using Qualified 
Ceni;u Tracts and services provided by 
Tribal governments to deline<rte where a 
broader range of eligible uses are 
presumed to be responsive to the public 
health and euQnomic impacts of 
COVIIJ..-19'! What other measures might 
Treasury consider7 Are there other 
populations or geographic oreos that 
were disproport onotely impacted by the 
pandemic that should be explicitly 
included? 

Question 8: Are there other services or 
costs that Treasury .should consider as 
eligible uses to respond to the 
disproportionate impacts of COVID-1'9 
on low•income populations and 
communities7 Describe how these 
respond to the COVII>-19 public health 
emergency or its negative economic 
impacts, including its exacerbation of 
pre-existing challenges {n these areas. 

Question !J : The interim final rule 
includes eligible uses to support 
affordable housing and stronger 
neighborhoods in disproportionately­
impacted communities. Discuss the 
advantages and djsadvantoges of 
e.Yplicitly including other uses-to 
support nffordoble housing and stronger 
neighbor/roods, including rehabilitation 
of blighted properties or demolition of 
abandoned or vacant properties. In 
what woys does, or does not, this 
potential ulle address public hea.lth or 
economic impacts of the pandemic? 
What considerations, if any, aould 
support use of Fiscal Recovery Funds in 
ways that do not result in resident 
displacement or loss of affordable 
housing units? 

B. Premium Pay 
Fiscal Recovery Funds payments may 

be used by recipi nts to provide 
premium pay to eligible workers 
performing essential work during the 
COVID-19 public health emergency or 
to provide grants to third-party 
employers with eligible workers 
performing essential work.95 These are 
workers who have been and continue to 
be relied on to maintain continuity of 
operations of essential critical 
infrastructure sectors, including U1ose 
who are critical to protecting the health 
and wellbeing of their communities. 

Since the start of the COVTD-19 
public health emergency in January 
2020, essential workers have put their 
physical we1Jbeing et risk to meet the 
daily needs of their communities and to 
provide care for others. In the course of 
this work, many essential workers have 

•• sections 6D2(c)(l){B}. 603(o)(t)(BJ oflhe AoL 

contracted or died ofCOVID-19.96 
Several examples reflect the severity of 
the health impacts for essential workers .. 
Meat processing plants became 
"hotspots" for transmission, wHh 700 
new cases reported at a single plan.t on 
a sipg1e day in May 2020,97 ln New York 
City, 120 employees of the Metropolitan 
Transit Authority were estimated to 
have died due to COVID-19 by mid-May 
2020, with neatly 4,000 testing positive 
for the virus.96 Furthermore, many 
essential workers are people of color or 
low-wage workers,9 9 These workers, in 
particular, have borne a 
disproportionate share of the health and 
economic impacts of the pandemic. 
Such workers include: 

• Staff at nursing homes, hospitals, 
and home car settings; 

• Workers al farms. food production 
facilities, grocery stores, and 
restaurants; 

• Janitors and sanitation workers; 
• Truck drivers, transit staff, and 

warehouse workers; 
• Public health and safety slaff; 
• Childcare workers, educators, and 

other school staff; and 
• Social service and human services 

staff. 
During the public health emergency, 

employers' policies on COVID-19-
related hazard pay have varied widely, 
with many essential workers not yet 
compensated for the heightened risks 
they have faced and continue to face. 1 0° 

"" See, e.g., Centers fur Diseaso Control and 
Prevention, ·COVlD Dato Tracker: Cases & OeRlh 
among Healthcare Personoel, https://covid.cdc.gov/ 
covid-dnto-trock~rl#haa//Ji.care-personncl (la~\ 
vi.~lled M11y 4, 2021); Centers fo.r Disenso Control 
and Prevention, COVID Data 'l'rackar. Conllnned 
COVID-19 Cases n.nd Deaths among Staff and Rote 
per 1,000 Resident-Weeks In Nursing Homos, by 
Waek-Unltod States, http~://covid.cdc,govlcovid­
doto-trockerl#nursi.ng.Jiome-staff (last visited May 
4. 2021), 

~, Seo, e.g., The Lancet, The plight of essential 
workers during the COVlD-19 pandemic, Vol. 395, 
!~sue 10237:1587 (May 23, 2020), available at 
https:/lwww.thela.oceLcomljaut11als/la11cat/orlic/e/ 
PllS01 '1.0-67J6%2B20%21J3 I 200-9/fu//text. 

•• Td. 
•• Joa_nna Gaiteas ot al,, Covid-1 g and ussenUal 

workers: A narrative rovi.ew of h.aallh outc;omeg and 
tnwal iaJury, lnt'l J, afEnvtl. Rasearch 110d Pub. 
Health 18(4):1446 {Feb. ¼, 2021), ovailoWo al 
http6:/ !pubmed,ncbi,n/m.nih .gov/3355'1075/; Tian.a 
N. Rogors QI el,, RaciaJ Disparities Jn COVIO-rn 
M.ortnlity Amoog.E888tJUol Workers in the Uollnd 
Slates, World Med. & Health policy 12l3):3J i-27 
(Aug. 5, 2020), t.ivailobJe al http•:// 
onlinelibrmy.wuey.oom/doilful//l0.1003/wmh3.358 
(finding that vulnerability lo coronavinL• expo~ure 
was increased among non-Hispanic blacks, who 
dht,roportionetelyoccupied the lop Dino essential 
occupations). 

•00 Economic PoUcy lnstitnte, Only 30% of those 
working outside their home Bro receivlllg haznrd 
pay Oune 16, 2020), hllp1t:ll,vww.cpi.orglpreimlonly• 
30-.Qfthosa-wnrking-oul9id11-thair-hnme-oro­
receiving-hazard-pny-blar:k-and-hisp<1nir:-workers­
are-mo.~l-aoncemed,obaul-bringing-thr.• 
coron<1virus-home/. 
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Many of these workers earn lower wages 
on average and live in 
socioeconomjcally vulnerable 
communities as compared to the general 
population. 101 A recent study found that 
25 percent of essential workers were 
estimated to have low household 
income, with 13 percent iJ1 high-risll 
households. 10i The low pay of many 
essential workers makes them less able 
to cope with the financial consequences 
of the pandemic or their work-related 
health risks, including working hours 
lost due to sickness or di ruptions to 
childcare and other daily routines, or 
the likelihood ofCOVlD-19 spread in 
their households or communities. Thus, 
the thteats and costs involved with 
maintaining the ongoing operation of 
vital facilities and services have been, 
and continue to be, borne by those that 
are often the most vulnerable to the 
pandemic. The added health risk to 
esseulial workers is one prominent way 
in which the pandemic has amplified 
pre-existing socioeconomic inequities. 

The Fiscal Recovery Funds will help 
respOlld to the needs of essential 
workers by allowing recipients to 
remunerate essential workers for tbe 
elevated health risks they have faced 
and continue to face during the public 
health emergency, To ensure that 
premium pay is targeted to workers that 
faced or face heightened risks due to the 
character of their work, the interim final 
rule defines essential work as work 
involving regular in-person interactions 
or regular physical handling of items 
that were also handled by otbers. A 
worker would not be engaged in 
essential work and, accordingly may not 
receive premium pay, for telework 
performed from a residence. 

Sections 602(g)(2) and 603(g)(2) 
define eligible worker to mean "those 
workers needed to maintain continuity 
of op rations of es ential critical 
infrastructure sectors and additional 
sectors as each Governor of a State or 
territory, or each TribaJ government, 
mey designate as critical to protect the 
health nd well-being of the residents of 
their State. territory, ot Tribal 
government." 111• The rule incorporates 
this definition and provides a list of 
industries recognized as essential 
critical infrastructure sectors. rn4 These 
seotors include healthcare, pu,blic health 
and safety, childcare, education, 
sanitation, transportation, and food 
production and services, among others 

101 McCormack, supro n111e 37. 
10•Id. 
m SectionB 602(s)(2), 603(g)(2) of the Aot. 
1°, The !181 of critical infruslrUclu.1'6 5ectow 

prllVidod in the intorim final rule ill besed on the 
list of essential w11rkers undi,r l 'he Heroes Acl, H.R. 
6800, 116th C11ng. (2020). 

as noted above. As provided under 
sections 602(gl(2) and 603(g)l2), the 
chief executive of each recipient has 
discretion to add additional sectors to 
this list, so long as additional sectors are 
deemed critical to protect the health and 
well•bein8 of resid nts. 

In providing premium pay to essential 
workers or grants to eligible employers, 
a, redpient must consider whether the 
pay or grant would "respond to" to the 
worker or workers performing essenHal 
work. Premium pay or grants provided 
under this section respond to workers 
performing essential work if it addresses 
the heightened risk to workers who 
must be physically present at a jobsit.e 
and, for many of whom, the costs 
associated with illness wel'e hardest to 
bear financially. Many of the workers 
performing critical essential services are 
low- or moderate-income workers, such 
as those described above. Tbe ARPA 
recognizes this by defining premium 
pay to mean an amount up to $13 per 
hour in addition to wages or 
remuneration the worker otb.erwise 
receives and in an aggregate amount not 
to exceed $25,000 per eligible worker. 
To ensure the provision is implemented 
in a manner that compensates these 
workers, the interim final rule provides 
that any premium pay or grants 
provided using the Fiscal Recovery 
Funds should prioritize compensation 
of those lower income eligible workers 
that perform essential work . 

As such, providing premium pay to 
eligible workers responds to such 
workers by helping addres!J the 
disparity between the critical services 
and risks taken by essential workers and 
the relatively low compensation they 
tend to receive in exchange. If premium 
pay would incrense a worker's total pay 
above 150 percent of their residing 
state's average annual wage for all 
occupations, as defined by the Bureau of 
Labor Statistics' Occupational 
Employment and Wage Statistics, or 
their residing county's average annual 
wage, as defined by the Bureau of Labor 
Statistics' Occupational Employment 
and Wage Statistics, whichever is 
higher, on an annual basis, the State, 
local, or Tribal government must 
provide Treasury and make publicly 
available, whether for themselves or on 
behalf of a grantee, a written 
justification of how the premium pay or 
grant is responsive to workers 
per£orming essential worker during the 
public health emergency.1os 

105 County median annual wage ls t.akan to be that 
of the mettnpolitnn or norunet:roplllilan area tbal 
io.cludes tho c11nnty. See U.S. Burenu of La·bar 
Statistics, Stale Occupational Empl11yment and 
Wage Estimates, 'ht1pa:/l'Nww.b/1r.govloes/currentl 
oes.~rcst.htm {last vbltad MAy 1, 2021): ll.S. Bureau 

The threshold of J 50 percent for 
requiring additional written justification 
is based on an analysis of the 
distribution of labor income for a 
sample of 20 occupations that gene.rally 
correspond to the essential workers as 
de{i.ned in the interim final rule.100 For 
these occupations, labor income fof the 
vast majority of wor.ker1> was under 150 
pe~cent of average annual labor income 
across all occupations. Treasury 
anticipates that the threshold of 150 
percent of llrn an nus I average wage will 
be g1' ater thau the annual average wage 
of the vast majority of eligible workers 
performing essential work. These 
enhanced reporting requirements help 
to ensure grants are directed to essentiaJ 
workers in critical infrastructure sectors 
and responsive to the impacts of the 
pandemic observed among essential 
workers, namely the mis-alignment 
between health risks and compensation. 
Enhanced reporting also provides 
transparency to the public. Fine.Uy, 
using a localized measure reflects 
differences in wages and cost of Jiving 
across the country, making this standard 
administrable and reflective of essential 
worker incomes across a diverse rooge 
of geographic reas. 

f'ua·thermore, because pram um pay is 
intended to compensate essential 
workers for heightened risk due to 
COVID-19, it must be entirely additive 
to a worker's regular rate of wages and 
other remuneration and may not be used 
to reduce or substitute for a worker's 
normal earnings. The definition of 
premium pay also cla1ifies that 
premium pay may be provided 
retrospectively for work performed at 
any ti me since the start of the COVID-
19 public health emergency, where 
those workers have yet to be 
compensated adequately for work 
previously performed. 1117 Treasury 
encourages recipients to prioritize 
providing retrospective premium pay 
where possible, recognizing that maoy 
essential workers have not yet received 
additional compensation for work 
conducted over tbe course of many 

11f Labor Statistie5, May 2020 Metropolitan and 
Nonmotrop11litan Aroo Estiruotes listod by oounty or 
town, http~:/livwiv,bls,gov/oos/cummtlcounly_ 
Jml<s.litm (last vi!!lted May 1. 202'1}, 

10•Tre11~ury porfonned this nnslyois with doto 
fr11rn the U.S. Census Bureau•·s 2019 Annuol Socia.I 
and (;con.orn.ic Suppleroe.al. In determlniog which 
occupatloru; lo include in this analyois, Troo.sury 
excluded managern.ent and supervisory positions, as 
sul'b positions may not nacosse.rily involve rogular 
in-person interactions or physical hnndling of Homs 
to the swne extent as non-managnrial positions, 

'"' However. ,-uch compensation muat bo 0 in 
addition 111" remunerati.11n 11r wages already 
rAcaived. That is, employers may n11r reduce-sucl1 
workers' current pay and use Fiscal Recovery FundA 
to compe11sate themselves for promium pay 
previously pr11vidod to the wnrker. 
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months. Essential workers who have 
already earned premium pay for 
essential work performed during the 
COVtD-19 public health emergency 
remain eligible for additional payments, 
end an essential worker may receive 
both retrospective premium pay for 
prior work es well as prospective 
premium pay for current or ongoing 
work. 

To ensure any grants respond to the 
needs of essential workers and are made 
in a fair and transparent manner, the 
.rule imposes some additional l'eporting 
requirements for grants to third-party 
employers including the public 
disclosure of grants provided. See 
Section VIII of this SUPPLEMENTARY 

INFORMATION, discussing reporl;ing 
requirements . In responding to the 
needs of essential workers, a grant to an 
employer may provide premium pay to 
eligible workers performing essential 
work, as these terms are defined in the 
interim final rule and discussed above. 
A grant provided to an employer may 
also be for essential work performed by 
eligible workers pursuant to a contract. 
For example, if a municipality contracts 
wi.th a third party to perform sanitation 
work, the third-party contractor could 
be eligible to receive a grant to provide 
premium pay for these eligible wotkers. 

Question 10: Are there additional 
sectors beyond those listed in the 
interim final rule that should be 
considered essential critical 
infrastructure sectors? 

Question 11: What, if any, additional 
criteria should Treasury conside.r to 
ensure that premium pay responds to 
essential workers? 

Question 12: What considerotfon, if 
any, should be given to the criteria on 
so/ary threshold, including measure and 
level, for requiring written justification? 

C. Revenue Loss 

Recipients may use payments from 
the Fiscal Recovery Funds for the 
provision of government services to the 
extent of the reduction in revenue 
experienced due to the COVID-19 
public health emergency.1 oa Pursuant to 
sections 602(c)(l)(C) and 603(c)(1)(C} of 
the Act, a recipient's reduction in 
revenue is measured relative to the 
revenue collected in the most recent full 
fiscal year prior to the emergency, 

Many Stale, lac I. and Trib 1 
governments are experiencing 
significant budget shortfalls, which can 
have a devastating impact on 
communities. State government tax 
revenue from major sources were down 
4.3 percent in the six months ended 
September 2020, relative to the same 

'"" ABPA, 511pra note 16. 

period 2019.1 0 9 At the local level, nearly 
90 percent of cities have reported being 
less able to meet the fiscal needs of their 
communities and, on average, cities 
expect a double-digit decline in general 
fund revenue in their fiscal year 
2021.110 Similarly. surveys ofTTibal 
governments and Tribal enterprises 
found majorities of respondents 
reporting substantial cost increases and 
revenue decreases, with Tribal 
governments reporting reductions in 
healthcare, housing, social services, and 
economic development activities as a 
result of reduced revenuea.111 These 
budget shortfalls are particularly 
problematic in the current environment, 
as State, local, and Tribal governments 
work to mitigate and contain the 
COVID-19 pandemic and help citizens 
weather the economic downturn . 

Further, State, local, and Tribal 
government budgets affect the broader 
economic recovery. During th. period 
foUowi.ng the 2007-2009 recession, 
State and local government budget 
pressures led to fiscal austerity that was 
a significant drag on the overall 
economic recovery .11 2 Inflation­
adjusted State and local government 
revenue did not return to tho previou · 
pAak until 2013,113 while Stole, local , 
and TTibal government employment did 
not recover to its prior peak for over a 
decade, until August 2019-just a few 
months before lhe COVID-19 public 
health emer ency began.J14 

• 0 • Major sow-c:a~ include peraonal ,income lox, 
corporate income I.ax, sa les tax, and property till<. 
See Lucy Oedayan., State~ Reported Rovenue 
Growth in fuly-Soptember QuBrler, R~flncting 
Revenue Shifl6 from the Prior Quarter, State Tax 
and Econ. Rov. (Q. 3, 2020). nvai/ab/o ut http~:// 
www.urban.01'8/'sllo!llde/1111///flluslpublicalion/ 
l0,19/JB/stote-tox-ond-economic-rovioiv-2020·q8_ 
O,pdf. 

""National Lengue of Cities, City Fiscal 
Con dllions (Z020), ovnllo/Jlo 111 ht1ps1/lwww.nlc.org/ 
wp-contMtluploadsleu2utus!C11y ...fiscal 
Condition~ 2020_f'INAL.pdf. 

,,, Surveys canduated by Iha Cooter for Indian 
Country Oovelopmtml at the Fedora} Reserve Bank 
or Minneapolis in March, April , lllld Suptt,mber 
20ZO, Sm, Morono & So'brepena, supra note 73. 

"" $011, e,g., l'il$palrick., Haugbwout & Setren, 
l'iscel Drag from t:bo State and Local Sector?, 
l.lborty Str11111 Btunomlcs Blog, Fot.lurul Rellarve 
Oank ofNQw York Ouno 27, ~012), /11tp5:// 
www.lihattyRI reete!;flttomlc-s. 111)11.,,orkfud.ory/2/J I 21 
0<J/fl5rol-drus-Jrori1-tJio-sto1e•and-/oc;aJ-soc1or.htn1/: 
Jlrl Jtinas, Gronl Rocu~•lon ond Pisc;aJ S1)u.OO.,:o nl 
IJ.S. Subnatli:uml Cu vornmenl 1,ovel. IMP Wor"-ing 
Pnp r 121184. Uuly 2012), ovnl/oblvM /1ltp$:/I 
www.imf0T1Jlexterr1ol/pubs/ftl,vp/2012I 
,vpi2184,pdf; Gordon, supro no te 9, 

" 3 Stale 11nd lacaJ government gonoral rovenue 
fi'om own sources, adjusted for inflolion UBing the 
GOP price ihdex. U.S. Census Bureau, Annual 
Survay of Stulo Gover.omont Finan~os and U.S. 
BurP.au of Economic Anlllysl~. NotJonRl Income md 
P:roduc.l A ,COU/lls. 

,,. U.S. Bureau of Laher Statistics, All B'mployee8, 
State Govommenl [CES9092000001] and All 
Employees, Lanai Government [CES90IIJOOOOOJ), 

Sections 602(c}(l)(C) and 603(c)(1)(C) 
of the Act allow recipients facing budget 
shortfalls to use payments from the 
Fiscal Recovery Funds to avoid cuts to 
government services and, thus, enable 
Sta.ta, local, and Tribal governments to 
continue to provide valuable services 
and ensure that fiscal austerity measures: 
do not hamper the broader economic 
recovery. The interim final rule 
implements these provisions by 
establishing a definition of "general 
revenue" for purposes of calculating a 
loss in revenue and by providing a 
methodology for calculating revenue 
lost due to the COVID-19 public health 
emergenc7, 

Canara R'evenue. The interim final 
.rule adopts a definition of "general 
revenue" based largely on the 
components reported under "General 
Revenue from Own Sources" in the 
Census Bureau's Annual Survey of State 
and Local Government Finances, and for 
purposes of this iohtrim rrnol rule. balps 
to ensure that the components ot' general 
revenue would be calculated in a 
consistent manner. 115 By relying on a 
methodology that is both familiar and 
comprehensive, this approach 
minimizes burden to recipients and 
provides consistency in the 
measurement of general revenue across 
a diverse set of recipients. 

The interim final rule defines the term 
"general revenue-'' to include revenues 
coUected by a recipient and generated 
from its underlying economy and would 
capture a range of different types of tax 
revenues, as well as other types of 
revenue that are available to support 
government services.116 In calculating 
revenue, recipients should sum across 
all revenue streams covered as general 
revenue, This approach minimizes the 
administrative bu.rden for recipients, 
provides for greater consistency across 
recipients, and presents a more accurate 
representation of the overall impact of 

retriovad from FRED, Fodorel Reaervo Bunk of St. 
Lou is. h tips :I I/red, 61lou/sfod .orglserfr;1,/ 
CES9092000001 and ht1ps://fred,5tJouisfed.orgl 
sar lt111/CES9093000001 (last visil~d Apr. 27, 2021). 

1,o U.S. Camus Bw:uau, Annual ~urvuy of State 
and LocalGovem.munl F'i.nances. htlps;// 
www.census.gov/progro.m&•surveys!gov• 
/ifloncBs.h1n1I {last visl!ed Apr. 30, 2021). 

116Tbc interlru fuwl rule would def me tux 
revenue in a manner consistent wi.th the Census 
Bureau's definition a[ tax revenue, wi th cerlain 
changes '(j.e. , inclusion ofnlVBQUB from liquor 
stores llJld certain intergovernmonleJ lr!ln8re,s]. 
Current charges am defined as "charges imposed for 
providing current services ar for the sale of 
products in connection wllh genare.l government 
activities." It includes rovonues such 11B public 
Aducatlon instllutinn. public hospitu!, nnd toll 
revenues. Miscollanenus gonetal revenue comprises 
of eJI other gonerol reveoue of govarnmanls from 
lhei< own sources (I.e., other !hon liquor stoNI, 
nUlity, and insornnce trust revenue), including 
rents, royulties. lottory proceeds, and flnes. 
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the COVID-19 public health emergency 
on a recipient's revenue, rather than 
reJying on £inancfol reporting prepared 
by each recipient, wh.ich vary in 
methodology used and which generally 
aggregates revenue by purpose rather 
than by source. l 11 

Consistent with the Census Bureau 's 
definition of "general revenue from own 
sources ," the definition of general 
revenue in the interim final rule would 
exclude refunds and other correcting 
transactions, proceeds &om issuQJlce of 
debt or the sale of investments, and 
agency or private trust transactions. The 
definition of general revenue also would 
exclude revenue seoerated by utilities 
and insurance trust . ln this way, the 
definition of general revenue focuses on 
sources that are generated from 
economic activity and are available to 
fund goverDillen't services, rather than a 
fund or administrative unit established 
to account for and control a particular 
activily.11u f'o r e:xample, public utilities 
typi ally requir fi n n ial support from 
U1.e State, local , or Trib 1 government, 
,rather than providing revenue to such 
government, and any revenue that is 
generaled by public utilities typically is 
us d to support the public utility 's 
continued operation, rather than being 
used as a source of revenue to support 
government services gen rally. 

The definition of general revenue 
would include all revenue from Tribal 

nterpdses, as this revenue is generated 
fro m economic activity and is available 
to fund government services. Tribes are 
not able to generate revenue through 
taxes in the same manner as State and 
local governmenls and, as a result, 
Tribal ente.rprises are critical sources of 
revenue for Tribal govemments that 
enable Tribal governments to provide a 
range of services, including elder care. 
health cl inics, wastewater management, 
and fo restry. 

Finally. the term "general reveau '' 
includes intergovernmental transfers 
betwe n State and lo al governments, 
but excludes intergov r nmental 
transfers from the Federal Govern,m,ent, 
including Federal transfers made via a 
State to a local government pursuant to 
the CRF' or as part of the F iscal Recovery 
Funds. Stat s and !or.al governm uls 
often share or coJJect revenue on behalf 
of one another, which results in 

117 fun!!-vrlon1od roponlng, such as what is usod 
under lhe Govornmunl I /\c ounling Standards 
Board [GASB), focuses on the types of uses and 
aotlvilles fundod by the revonue, as opposed to tho 
lltlonomio activlty from wluab tho revenue iJS 
'OW'Ced, See Governmental Accounllng Standards 

Series, Statemont No. 54 of the Govemmoota] 
Accounting Standards Board: Fund Balance 
Roportlng and Governmen tal Fund Type 
Oefinltions, No. 287-8 (Feb. 2009). 

11 • S u pro note 116. 

intergovernmental transfers. Wben 
attributing revenue to a unit of 
government, the Census Bureau's 
methodology considers which unit of 
government imposes. collects. and 
retains the revenue and assigns the 
revenue to the unit of government that 
meets at least two of those three 
factors .1 19 For purposes of measuring 
Joss in general revenue due to the 
COVID-19 public health emergency and 
to better aJJow continued provision of 
government services , the retention and 
ability to use the revenue is a more 
critical factor, Accordingly, and to better 
measure the funds available for 1he 
provision of government services, the 
definition of general revenue would 
include intergovernmental transfers 
from States or local governments other 
than funds transferred pursuant to 
ARPA, CRF. or another Federal 
program. This formulation recognizes 
the importance of State trans£ers for 
local government revenue.120 

CalculoOon of Lo s. In general. 
recipients wi.ll compute the extent of the 
reduction in revenue by comparing 
actual revenue to a counterfactual trend 
representing what could have been 
expected to occur in the absence of the 
pandemic. This approach measures 
losses in revenue relative to the most 
recent fiscal year prior to the COVID-19 
public health emergency by using the 
most recent pre-pandemic fiscal year as 
the starling point for estimates of 
revenue growth absent the pandemic. In 
other words, the counterfactual trend 
tarts with the last full fi · I year prior 

to the COVID-19 public heal th 
emergency and then assumes growth at 
a constant rate in the subsequent years. 
Because recipients can estimate the 
revenue shortfall at multiple points in 
time throughout the covered period as 
revenue is collected, this approacn 
accounts for variation across recipients 
in the timing of pand~c impacts.121 

Although revenue may decline for 

11• U.S. Can,;us Bureau, Govanunent Finance and 
81.nployment Clnsi; ilicarion Manual (Dec. 2000). 
https://www2,census.gov/govs/t:loss/c/assfull.pdf . 

1•° FDl' example, in 2018, state transfars lo 
lqcnlitlos ui:l':nunti:d for oppmxim tely Z7 polV: I'll of 
IOCJtl rovonuos. U.S. C:011. u Buronu. /\nn uol Surv ,y 
o( Stato and Locnl C:c,vemm nt Financos. 'l'nble 1 
(2018), https:llwww.census.gov/dotol dotos1Jts/2018I 
econllocollpublic-us11-dotu$11ts.html. 

121 •tir oumplu, fo llow 11g tho 2007-09 cecos~;on, 
local govnmment propert to collections d ld nol 
bll in to decline until 201 t, sugg08ting 1ltat p roperty 
IBX collection declines c-on lag downlum See U.S. 
Burenu or ll:cnnomic M olys is, Personal current 
tBJC89: Stato and local: Proporty taxes 
IS21040tAo27NBBAl, relrieved fro m Pedel'll.l 
Reserve Ecouomic Data, Fodetal Reserve Bank or St. 
Louis, h ttps://fred.stlouJ5fed.orsfgropl1/7g=r3Yl (last 
visited Apr. 22, 2021). !l Llmati.og the mduction in 
revenue at points throughout the covered period 
wi ll allow for this l)'pe or lagged elTecl to be ta.ken 
i nto ar.count during the ooverod period, 

reasons uruelated to the COVID-19 
public hea]th emergency, to minimize 
the administrati ve burdeu on recipients 
and taking into consideration the 
devastat ing effects of the COVID-19 
public health emergency, any 
diminution in actual revenues- relative 
to the counterfactual pre-pandemic 
trend would be presunu~d to have been 
due to the COVID- 19 public health 
emergency. 

For purposes of measlll'ing revenue 
growth in the counterfactual trend, 
recipients may use a growth adjustment 
of either 4 .1 percent per year or the 
recipient's average annual revenue 
growth over the three full fiscal years 
prior to the COVID-19 public health 
emergency, whicl1eve.r is higher. The 
option of i.1 percent represents the 
average annual growth a.cross all State 
and local government "General Revenue 
from Own Sources" in the most recent 
three years of available data.122 This 
approach provides recipients with a 
standardized growth adjustment when 
calculating 1he countetfactual revenue 
trend and thus minimizes 
adminisll'ative burden , while not 
disadvantaging recipients with revenue 
growth that exceeded the national 
average prior to the COVID-19 public 
health emergency by permitting these 
recipients to use their own revenue 
growth rate over the preceding three 
years. 

Recipients should calculate the extent 
of the reduction in revenue as of four 
points in time: December 31, 2020; 
December 31, 2021; December 31 , 2022; 
and December 31, 2023 . To calculate the 
extent of the reduction in revenue at 
each ofthesa dates, recipients should 
follow a four- lep proc s : 

• Step 1: ldenti ry revenues collected 
in the most recent full fiscal year prio.r 
to the public health emergency (i.e., last 
full fis cal year before January 27, 2020), 
called the base year revenue. 

• Step 2: Estimate counterfactual 
revenue, which is equal to base year 
revenue * Ill + gtowth adjustment) A (n/ 
12)], where n is the number of months 
elapsed since the end of-the base year 
to the calculation date, and growth 
adjustment is the greater of 4.1 percent 
and the recipient's average annual 
revenue growth in the three full fiscal 

" ' Together with revenue from liquor stores from 
201510 2018. This estimate does not includo llIIY 
n10111ovommonrol trn n turs. A rectp,onl nsin the 

three-your evoroge to I cu late thnlr gi:owlh 
edjuslmant must be based on I.he definition of 
general mvenue, includ ing treatment o[ 
inLergovanunentol transfers, 2015- 20111 reprosants 
th" most recen t nvailable data. See U.S. Census 
Bureau, State & Local Government Finance 
Hlstoricnl Data ots and Tables (2010), l1ttp6:// 
W1\l'lv.census.govlprosrams-surveyslgov-financesl 
doto/dotosots,html. 
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years prior to the COVID-19 public 
health emergency. 

• Step 3 : Identify actual revenue, 
which equals revenues collected over 
the past twelve months es of the 
calculation date. 

• Step 4: The extent of the reduction 
in revenue is equal to caunterfactual 

As of: 

revenue less actual revenue. If actual 
revenue exceeds counterfactual revenue, 
the extent of the reduction in revenue is 
set to zero for that calculation date. 

For illustration, consider a 
hypothetical recipient with base year 
revenue equal to 100. In Step 2, the 
hypothetical recipient finds that 4.1 

12131/2020 

n (months elaps.ed) .. ............... ........................................ ...... .. ....................... .. 18 
106.2 Counterfactua/ revenue: ......... ...................................................................... _. 

The overall methodology for 
calculating the reduction in revenue is 
illustrated in the figure below: 

140 c::::::::::J Base year revenue 

- Extent of reduction in revenue 
130 - Actual revenue (last twelve months) 

- ... - Counterfactual revenue 
120 

110 

-· ----- --­... -
-----

100 ---

90 

80 

Upon receiving Fiscal Recovery Pund 
payments, recipients may immediately 
calculate revanu los for the period 
ending Decetnbe1· 31. 2020. 

Sections 602(cl(l)(C) and 603(c)(1)(C) 
of the Act provide recipients with broad 
latitude to use the Fiscal Recovery 
Funds for the provision of government 
services. Government services can 
include, but are not limited to, 
maintenance or pay-go funded 
building 123 of infrastructure, including 
roads; modernization of cyba~security, 
including hardware, of\ware, and 
protection of critical infrastructure; 
health services; environmental 
remediation; school or educational 
services; and the provision of police, 
fire, and other p11blic safety servi es. 
However, expenses associated with 
obligations under instruments 
evidencing fina ncial indebtedness for 

1 u Pay-go infrastructure funding rofors to th.e 
practice of funding capital projecrts with oosb-on­
band. from 18)(11S, fees. grnnlli. and other sources, 
rathor than with borrowed sums. 

borrowed money would not be 
considered the provision of government 
services, as these financing expenses do 
not directly provide services or aid to 
citizens. Specifically. govemmeot 
services wo1..tld not include interest or 
principal on any outstanding debt 
inslrum (ll. iucluding, for example, 
short-term revenue or tax anticipation 
notes. or fees or issuance costs 
associated with the issuance of new 
debt. For the same reasons, government 
services would oat include satisfaction 
of any obligation arising under or 
pursuant to a settlement agreement. 
judgment, consent de ee, or judicially 
confirmed debl restructuring in a 
judicial. administrative, or regulatory 
proceeding, except if the judgment or 
settlement requi red the provision of 
government services. That is, 
satisfaction of a settlement or judgment 
itself is not a government s rvice, unless 
the settlement required the provision of 
government services. In addition , 
replenishing financial reserves (e .g., 
rainy day or other reserve funds) would 

percent is greater than the recipient's 
average annual revenue growth in the 
three full fi cal years prior to the public 
health emergency. Furthermol'e, this 
recipient's base year ends June 30. In 
this illustration, n (months elapsed) and 
counteefactual revenue would be equal 
to: 

12/31/2021 12/31/2022 12/31/2023 

30 42 54 
110.6 115.1 119.8 

_,. --

not be considered provision of a 
government service, since such 
expenses do not directly relate to the 
provision of government services. 

Question 13: Are there sources of 
revenue that either should or should not 
be included in the int(ffim final rule's 
measure of"general revenue" for 
recipients? If so, discuss why these 
sources either should or should not be 
included. 

Question 14: 1n the interim final rule, 
recipients are expected to calculate the 
reduction in revenue on an aggregate 
basis. Discuss the advantages and 
disadvantages of, and any potential 
concerns with, this approach, including 
circumstances in which it could be 
necessary or appropriate to calculate 
the reduction in revenue by source, 

Question 15: Treasury is considering 
whether to take ilrlo occoutll allier 
factors, including actions taken by the 
recipient as well as the expiration of the 
COVID-19 public health emergency, in 
determining whether to presume that 
revenue losses are "due to'' the COVID-
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19 public health emergency. Discus.~ the 
advantages and disadvantages of this 
presumption, including when, if ever, 
durmg the covered period it would be 
appropriate to reevaluate the 
presumption that all losses are 
attributable to the COVJD-19 public 
health emergency. 

Question 16: Do recipients anticipate 
Jagged revenue effects of the public 
health emergency? If so, when would 
these logged effects be expected to 
occur, and what can Treasury ta do 
support these recipients through its 
implementation of the program? 

Question 17: Int.he interim final role, 
paying interest or principal on 
government debt is not considered 
provision of a government seivice. 
Discuss the advantages and 
disadvantages of this approach, 
including circumstances in which 
paying interest or principal on 
government debt could be considered 
provision of a government service. 

D. Investments in Infrastructure 

To assist in meeting the critical need 
for investments and improvements to 
existing infrastructure in water, sewer, 
and broadband, the Fiscal Recovery 
Funds provide funds to State, local, and 
Tribal governments to make necessary 
investments in fuese sectors. The 
interim final rule outlines eligible uses 
within each category, allowing for a 
broad range of necessary investments in 
projects that improve access to clean 
drinking water, improve wastewater and 
storm water infrastructure systems, and 
provide access to high-quaJity 
broadband service. Necessary 
investments are designed to provide en 
adequate minimum level of service and 
are unlikely to be made using private 
sources of funds. Necessa1y investments 
include projects that are required to 
maintain a level of service that, at least, 
meets applicable health-based 
standards, taking into account resilience 
to climate change, or establishes or 
improves broadband service to unserved 
or underserved populations to reach an 
adequate level to permit a household to 
work or attend school. and that are 
unlikely to be met with private sources 
of funds. 1 :t4 

It is important that necessary 
investments in water, sewer, or 
broadband infrastructure be carried out 
in ways that produce high-quallty 
infrastructure, avert disruptive and 
costly delays, and promote efficiency. 
Treasury encourages recipients to 

124 Treasury uotos that using funds 'lo support or 
oppos~ collective b11rgeining would not be included 
""part of"ne~essary investments in water, ~ewer, 
or broadband infrru,truclure," 

ensure that water, sewer, and broadband 
projects use strong labor standards, 
including project labOT agreements and 
community ben.efits agreements tha,t 
offer wages al or above the prevailing 
rote and include local hire provisions, 
not only to promote effective and 
efficient delivery of high-quality 
infrastructure projects but also to 
support the economic recovery through 
strong employment opportunities for 
workers. Usin,g these practices in 
construction projects may help to 
ensure a reliable supply of skilled labor 
that would minimize disruption-s, such 
as those associated with labor disputes 
or workplace injuries. 

To provide public transpaI"ency on 
whether projects are using practices that 
promote on-time and on-budget 
delivery, Treasury will seek information 
from recipients on their workforce plans 
and practices reJated to water, sewer, 
and broadband projects undertaken with 
Fiscal Recovery Funds. Treasury will 
provide additional guidance and 
instructions on the reporting 
requirements at a later date. 

1. Water and Sewer Infrastructure 

The ARPA provides funds to State, 
locaJ, and Tribal governments to make 
necessary investments in water and 
sewer infrastructure.rn; By permitting 
funds to be used for water and sewer 
infrastructure needs, Congress 
recognized the critical role that clean 
drinking water and services for the 
collection and treatment of wastewater 
and stormwater play in protecting 
public health. Understanding that State, 
local , and Tribal governments have a 
broad range of water and sewer 
infrastructure needs, the interim final 
rule provides these governments with 
wide· latitude to identify investments in 
water and sewer infrastructure that are 
of the highest priority for theil- own 
communities, which may include 
projects on privately-owned 
infrastructure. The interim final rule 
does this by aligning eligible uses of the 
Fiscal Recovery Funds with the wide 
range of types or categories of projects 
that would be eligible to receive 
financial assistance through the 
Environmental Protection Agency's 
(EPA) Clean Water State Revolving 
Fund (CWSRF) or Drinking Water State 
Revolving Fund (DWSRF) .1 ze 

msections 602(c)(tl(D), 603(c)(l)(D) oflbe Aol. 
12• EnviranroanlJll Protection Agency, Drinking 

Wntor StAto kovolvlng fund, ht1ps1/lwww.opa.gov/ 
dwsef(lust vi~ too /\pr. JO, 2021); llnvlronmontul 
Protootion Agoui;y, Clean Water State Revolving 
Pund. https:llwww.apa.gov/cwsrf(last vlsitod Apr. 
30, 2021), 

Established by the 1987 
amendments 121 to the Clean Water Act 
(CWAJ,ua the CWSRF provides 
financial assistance for a wide range of 
water infrastructure projects to improve 
water quality and address water 
pollution in a way that enables each 
State to address ond prioritize the needs 
of their populations. The types of 
projects eligible for CWSRF assistance 
include projects to construct, improve, 
and repair wastewater treatment plan.ts, 
control non-point sources of pollution, 
improve resilience of infrastructure to 
severe weather events, create green 
infrastructure, and protect waterbodies 
from pollution., 29 Each of the 51 State 
programs established under the CWSRF 
have the flexibility to direct funding to 
their particuJar envi.ronmental needs, 
and each State may also have its own 
statutes, rules, and regulations that 
guide project eligibility. no 

The DWSRF was modeled on the 
CWSRF and created as part of the 1996 
amendments to the Safe Drinking Water 
Act (SDWAJ,m with the principal 
objective of helping public water 
systems obtain financing for 
i m pi:ovements necessary to protect 
public health and comply with drinking 
water regu lations. ' 32 Like the CWSRF, 

127 Water Quality Act of 1987, Publicuiw 100-
<1. 

10• Federal Water PolluUoo Control Act 11s 

ameoded, codlliod at 33 U.S,C. 1251 er seq., 
common name {Clean Weter Act). In 2009, the 
American Recovery and Rainvestroen1 Act crnaled 
the Green Projent Reserve, wbi h incraased the 
fonus on green infrastructure, wator and enorgy 
offi1:im1l, und onv lrarununlolly ~nnuvollvo projeuls. 
Pu.bli Law 1 I 1- , T)m CWJ\ was ®101111 d hy lhe 
Water Resources Reform and Development Act of 
2014 to 1i1rther expand tho CWSRF's ollgiblllties. 
Publt. Low l 13-121 , '/'he CWSIIF'.~ oli1Jihllltfos w~ro 
further e1rpanded in 2018 by the America 'a Water 
lnfrostructum Act of 2018, Publio Lnw 115-270. 

12• See Environmental Protection Agency, Tho 
Drinking Wato1 t I Rovolvin11 fund . FinW1 Ing 
/\111urh;a' · Drlok.i11g Wnl 1·, EPh../lHi-R-0~23 
(Nov. 2000), https://nepis.epa.gov/Exe/ZyPDP.cgil 
200024WB.PDF?()<>ckey=200024WB,PDF; See also 
Envtronmonl I 1•co111 .1 nn Ag,mcy, t,,nril About thB 
C/fJon Wntor Stair, llovoM11g Fund, hllp,5:// 
wivw,epo.govlcwsrfllenrn-<1bout-cJean-wnt11r-state­
N!VOlving-fund-owsrf (Ia5/ vfttited Apr, /JO, 3021)" 

'"" 33 U,S,C. 1303[cJ, Sa9 also Environmentnl 
Protecuon Agency, Oll~rviewofC/ean Water Stale 
Revolving F'und Eli.gibiliues {May 2016), /1ttpR:(J 
winv. epa ,gn vlsites/production/fi la.,ho 16-07 I 
documentsloverview_of_c,vsrf_oliglhiliuRs...may_ 
2016.pdf; Claudia Capelond, Cir.an Water Aat: A 
!:iummary af the Low, Cnna«#Sionol Resnaroh 
SRrviC(J (Oct. 18, 2016), https:llfas.org/sgplars/mfsi:/ 
RL300:JO.pdf; Jonathon L Ramseur, Wastewater 
fnfrostrrictu:re: Ov1uvi11w, Funding, nnd LfiS .~Jr11ivtJ 
D6v11Jopmenls, Congre~.</ono/ Research Sarvice 
(Moy 22, 2018), https:llfns.ars/sgplc.rslmi.<cl 
R4496J.pdf. 

m 42 U.S.C. 3D0j-12. 
"" Envirorunenlnl ProlijCUQn Agonoy, D.r!nking 

Waler State Revolving Fund Eligibility Handbook, 
(lune 2017). https:llwww.epa ,govlsitoslproductionl 
fl/e5/2017-06/documents/dwsrf_c.liyiMl/ty _ 
bondbook_june.,13_201 7 _updatod_508_version.pdf: 
B wirumnenlal Protuclion Agency, Drlnklng Water 
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the DWSRf provides States with the 
flexibility to meet the needs of their 
populatious.1 93 The. primary use of 
DWSRF funds is to assist communities 
in making water infrastructure capital 
improvements, including the 
installation and re.placement of failing 
treatment and distribution systems.134 
In administering these programs, States 
must give priority to projects that ensure 
compliance with applicable health and 
environmental safety requirements; 
address the most serious risks to human 
health; and assist systems most in need 
on a per household basis according to 
Stale affordability criteria.1s5 

By aligning use of Fiscal Recovery 
Funds with the categories or types of 
eligible projects under the existing EPA 
state revolving fund programs, the 
interim final rule provides recipients 
with the flexibility to respond to the 
needs of their communities while 
ensuring that investments in water and 
sewer infrastructure made using Fiscal 
Recovery Funds are necessary. As 
discussed above, the CWSRF and 
DWSRF were designed to provide 
funding for projects that protect public 
health and safety by ensuJ'ing 
compliance with wastewater and 
drinking water health stand8J'ds.13n The 
need to provide funding through the 
state revolving funds suggests that these 
project are less likely to be addressed 
with private sources of funding; for 
example, by remediating failing or 
inadequate infrastructure, much of 
which is publicly owned, and by 
addressing non-point sources of 
pollution . This approach of aligning 
with the EPA state revolving fund 
programs also supports expedited 
project identification and investment so 
that needed relief for the people and 
communities most affected by the 
pandemic can deployed expeditiously 
and have a positive impact on their 
health and wellbeing as soon as 
possible. Further, the interim final rule 
is intended to preserve flexibility for 
award recipients to direct fund ing to 
their own particular needs and priorities 
and would not preclude recipients from 
applying their own additional profect 
eligibility criteria. 

lnfraslruclurij Naed.s Swv11y and Assessment: Sixth 
Report to Congress (March 2018], h.ttps:/1 
www.epa.go v/siles/ p roduat10111/i les/2018-1 OI 
~ocuments/corri;c:tud__sixtlt_drinking__watsr _ 
mfra,;tructureJ>eeds__survey_and_assei;smenLpdf-

,., Id, 

"• Id. 
m 42 U.S .C, J00j- 12(b)l3]IAJ. 
, ,a !mvironmental Protection Agef\CY, Learn 

Aboul the Clollll Water State Revolving Fund, 
https://,vww.opa.go v/cwsif/lemn-obout-cleon-waler­
.~tole-.revolving-fund-cws,f Oust vilrited. Apt. 30, 
202 1); 4-2 U.S.C. J00j-12. 

lo addition, responding to the 
immediate needs of the COVID--19 
public health emergency may have 
diverted both personnel and financial 
resources from other State, local, and 
Tribal pl'iorities, includiog projects to 
ensure compliance with applicable 
water health and quality standards and 
provide safe drinking and usable 
water.1a7 Through sections 602(c](l)(D) 
and 603(c)(I)(D), the ARPA provides 
resources to address these needs. 
Moreover, using Fiscal Recovery Funds 
in accordance wi.th the priorities of the 
CWA and SWDA to "assist systems 
most in need on a per household basis 
according to state affordability criteria" 
would also have the benefit of providin.g 
vulnerable populations with safe 
drinking water that is critical to their 
health and, thus, their ability to work 
and learn., Jo 

Recipients may use Fiscal Recovery 
Funds to invest in a broad range of 
projects that improve drinking water 
infrastructure, such as building or 
upgrading facilities and transmission, 
distribution, and storage systems, 
including replacement of lead service 
Jines. Given the lifelong impacts of lead 
exposure for children, and the 
widespread nature of lead service lines, 
Treasury encourages recipients to 
consider projects to replace lead service 
lines. 

Fiscal Recovery Funds may also be 
used to support the consolidation or 
establishment of drinking water 
systems. With respect to wastewater 
infrastructure, recipients may use Fiscal 
Recovery Funds to construct publicly 
owned treatment infrastructure, manage 
and treat stormwater or subsurface 
dxainage water. facilitate water reuse. 
and secure publicly owned treatment 
works, among other uses . Finally, 
consistent with the CWSRF and 
DWSRF, Fiscal Recovery Funds may be 
used for cybersecurity needs to protect 
water or sewer infrastructure, such as 
developing effective cybersecurity 
practices and measures at drinking 
water systems and publicly owned 
treatment works. 

Many of the types of projects eligible 
under either the CWSRF or DWSRF also 

'"'Ho1JJ1e Committeo on th.o Budget, State and 
Local G:ov11rnmonts ure in Dire Need of Federal 
Relief (Aug. 19, 2020], https:l lbu.dgat,hous11,govl 
publlcatTons/reportlsta ltHJild-Joca/-go1111mments• 
ore-dire-need-feda.rol-ro/ief . 

"" Bnvironmentul l'rQtec t.ion i\guocy, Drfnldqg 
Waler S WIil Revolving f'und (Nov, 2019), hltps:// 
www.epo,gov/sites/productionlfile6/2019-11/ 
do~·umenl.s/fact_cshl{JBI_ -_dws,f_overview...Jinal_ 
O.pdf; linvironmen tal ProlBction Agency, National 
IJeqeflt s Analys is for Drinking Weter Regulations, 
https:l/wMv.epo.govlsdwolnotianol-benofits• 
ano/y&is-drinldng•wot11r-mgu}ations Oast visited 
Apr . 30. 2020]. 

support efforts to address climate 
change. For example, by taking steps to 
manage potential sources of pollution 
and preventing these sources from 
reaching sources· of drinking water, 
projects eligible under the DWSRF and 
the ARPA may reduce energy required 
to treat drinking water. Similarly, 
projects eligible under the CWSRF 
include measures to conserve and reuse 
water or reduce the energy consumption 
of public water treatment facilities . 
Treasury ,encourages recipients to 
consider green iofrastructure 
investments and projects to improve 
resilience to the effects of climate 
change. For example, more frequent and 
extreme precipitation events combined 
with construction and development 
trends have led to increased instances of 
stormwaterrunoff, water pollution, and 
flooding. Green infrastructure projects 
th.at support storm water system 
resiliency could include rain gardens 
that provide water storage and filtration 
benefits, and green streets, where 
vegetation, soil, and engineered systems 
are combined to dlrect and filter 
rainwater from impervious surfaces. In 
cases of a natural disaster, recipients 
may also use Fiscal Recovery Funds to 
provide relief, such as interconnecting 
waler systems or rehabi litating existing 
wells during an extended drought. 

Question 18: Whal ore tha advantages 
and disadvantages of aligning eligible 
uses with the eligible project type 
requirements of the DWSRF and 
CWSRF? What other water or sewer 
project categories, if any, should 
Treasury consider in. addition to DWSRF 
and CWSRF eligible projects? Should 
Treasury consider a broader general 
category of water and sewer projects? 

Qo sti on 1 !1: Whar additional water 
and sewer infrastructure categories, if 
any, should Treasury consider to 
address and respond to the needs of 
unserved, undeserved, or rural 
communities? How do these projects 
differ from DWSFR and CWSRF eligible 
projects? 

Question 20: What new categories of 
water and sewer infrastructure, if any, 
should Treasury consider to support 
State, local, and Tribal governments in 
mitigating the negative impacts of 
climate change? Discuss emerging 
technologies and processes that support 
resiliency of water and sewer 
infrastructure. Discuss any challenges 
faced by States and local governments 
when pursuing or implementing climate 
resilient in/rc.u;truct111'e projects . 

Question 2 1: lnfraslrur:lure projeats 
related to dams and reservoirs are 
generally not eligible under the CWSRF 
and DWSRF categories. Should Treasury 
consider expanding eligible 
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infrastructure under the interim final 
rule to include dam and reservoir 
projects? Discus5 public health, 
environmental, climate, or equity 
benefits and cost.<; in expandin8 the 
eligibility to include these lype5 of 
projects. 

2. Broadband Infrastructure 

The COVID-19 pubUc health 
emergency has underscored the 
importance of universally avaiJable, 
high-speed, reliable, and affordable 
broadband coverage as milUons of 
Americans rely on the internet to 
participate in, among crilical activities , 
remote school, health.care, and work, 
Recognizing the need for such 
connectivity, the ARPA provides funds 
to State, territorial. local. and Tribal 
governments to make necessary 
investments in broadband 
infrastructure. 

The National Telecommunications 
and Infom1ation Administration (NTlA) 
highlighted the gl.'owing necessity of 
broadband in daily lives through its 
analysis of NTIA Internet Use Survey 
data, notiog fuat Americans turn to 
broadband internet access service for 
every facet of daily life including work, 
study, and healthcare. 1a9 With increased 
use of technology for daily activities and 
the movement by many businesses and 
schools to operating remotely during fue 
pandemic, broadband has become even 
more critical for people across the 
country to carry out their daily lives. 

By at lea tone measure, however, 
tens of millions of Americans live in 
areas where there is no broadband 
infrastructl.ll'e that provides download 
speeds greater than 25 Mbps and upload 
speeds of 3 Mbps.140 By contrast, as 
noted below, many households use 
upload and download speeds of 100 
Mbps to meet their daily needs. Even in 
areas where broadband infrastructure 

"" a • u,g,. /ltJµ .,;//www ntio,govlli/OJJ/2020I 
morc•IW{f-t•m11r/1)Q11-hou611l,ald1,-11 ·11d•f11t11cnu1-
heo/th-relu1ed-activities-201 9-ntlo-dota•show; 
https:/ /www,11tia.govlblog/2020lneacly-third­
american-employees-worked-1w1101aly-2010-nt1a­
dato-sJ,c,w; and guneraUy, l11tp1,://w1w,.ntfa.govl 
data/dJgital-1111tlao•d1J l/1•u.~plo!'llr.. 

1• 0 As an example, \fat.a from th.~ Federal 
Communications Commission ~bowa tho! as of)wie 
2020, 9.01 percent or the U.S. population bad 110 
available coble or fiber broadband p(ovldors 
priJv tliug gr tor !ban 25 Mbps d11wulo d speeds 
und 3 Mbp$.uplootl speed11. t\volloblllty was 
sign)fi mrly lo~s ·foc rurlll vei;-sus urban populor on~. 
\\tllh 3!i. 7 p onl or (be mrol population lack J18 
sur.h acr.u. s, ,,mnpored wllh 2.57 perr.~n or tho 
urban population. AvailabWty IV8S also 
signifir.nn1ly la:is fnr lribaJ versus non-tribal 
population~. with 35.ll3 percent of the tribal 
populotlon looking ,uch acces9, onmplll"ed with 8.74 
of the (IOO•trlbal population. Fedora!. 
CommuniaoUons Commission, Fi ed Broadband 
Deployment, htlps:llbroadbandmop.fcc.gov/11/ [1!18l 
v~ited Moy 9, 2021) . 

exists, broadband access may be out of 
reach for millions of Americans because 
it is unaffordable, as fue United States 
has some of the highest broadband 
pri'ces in the Organisation for Economic 
Co-operation and Development 
(OECO). 141 There are disparities in 
availability as well; historice.lly, 
Americans living in territories and 
Tribal lands as well as rural areas have 
disproportionately lacked sufficient 
broadband infrastructure.142 Moreover, 
rapidly growing demand has. and will 
likely continue to, quickly outpace 
ipfrastructure capacity, a phenomenon 
acknowledged by various states around 
the country that have set scalability 
requirements to account for this 
anticipated growth in d1m111od .H3 

The interim final rule provides that 
eligible investments in broadband are 
fuose that are designed to provide 
services meeting adequate speeds and 
are provided to unserved and 
underserved households and 
l,usinesses. Understanding that States, 
territories, localities , and Tribal 
governments have a wide range of 
varied broadband infrastructure needs, 
the interim final rule provides award 
recipients with flexibility to identify the 
specific locations within tJ1eir 
communities to be served and to 
otherwise design the project. 

Under the interim final rule, eligible 
projects are e pected to be designed to 
deli.var, upon project completion, 
service that reliably meets or exceeds 
symmetrical upload and download 
speeds oft0O Mbps. There may be 
instances in which it would not be 
practicable for a project to deliver such 
service speeds because of the geography, 
topography, or excessive costs 
associated with such a projecl, In these 
instances, the affected project would be 
expected to be designed to deliver, u,pon 
project completion, service that reliably 
meets or exceeds 100 Mbps download 
and between at least 20 Mbps and 100 
Mbps upload speeds and be scalable to 

••• How Do tJ. , lolemot eo»11 Coi.npnro To Thn 
Rust O( Tbe World1, 81'U!ldb~t1d tw h Olog Pos1. 
a~nllol.>le Ill h1tp.s:l/1VMv.liroucllmndM(Jrt:l1.1wllblt1g/ 
intetncl-r.a,·ls-compared-war/dwide, 

1•• St;e. e.g .. F6deral Con:ununicaUons 
mml.'l!lion , Pourtuonth 0rondbnnd Ooployniont 

Roporl, ovoi/ohlo ol lrttps,/lrl.ocs,frx;,go1•/publld 
01/uc/l111ont~/fi'CC41 •t8A I .pdf. 

'" See, e.g., Jllinoi3 Departmont of Commerce&. 
Eaoooml Opportunity, Orondhnnd Gronl~, b (lo t 
•hriwd M y 9, Z02l), /1ttps:/lwww2,(ll/110/6,govl 
d11eolC011nfl<.lflllnois/l'ci.gu.,/Broud/Jo11dGtu11l1wspx; 
.Kan,a omt:u or Hroadbeml Do11olupmen1, 
BMadbhnd A1:colora1ion Gr.ul\, lrtlp~:/1 
www . .l:an~ascomm11t1Tt1,80Vl1Vp• OnfMtlup/ood9( 
i102Q/I1/1Jroodlx111d•J\~•oelorolio11-Cront.pdj(lo~I 
vlailod May 0, 2021)1 NuwYorkStolo Assouialion 
ofCountiw, {Jnivorsol Uroadbo.nd: Deploying Rlgb 
S11oerl lnWrual Acco~s ln NYS (J11 1, l017), /11tp :II 
wwivJlysnr..org/fi/11.~/0roadbMd/Jfldnte 
Report2017(1).pdf. 

a minimum of 100 Mbps symmetrical 
for download and upload speeds.144 In 
setting these standards, Treasury 
identified speeds necessary to ensure 
that broadband infrastructure is 
sufficient to enable users to generally 
meet household needs, including the 
ability to support the simultaneous use 
of work, education, and health 
applications, and also sufficiently 
robust to meet increasing household 
demands for bandwidth. Treasury also 
recognizes that different communities 
and their members may have a broad 
range of internet needs and that those 
needs may ch_ange over time .. 

In cons1doru1g the appropriate speed 
requirements for eligible projects, 
Treasury considered estimates of typical 
households demands during the 
pandemic. Using the Federal 
Communication Commission's (FCC) 
Broadband Speed Guide, for example, a 
household with two telecommuters and 
two to three remote learners today are 
estimated to need 1.00 Mbps download 
to work simultaneously,145 ln 
households with more members, the 
demands may be greater, and in 
households with fewer members, the 
demands may be less. 

In considering the appropriate speed 
requirements for eligible projects, 
Treasury also considered data usage 
patterns and how bandwidth needs have 
changed over time for U.S. households 
and businesses as people's use of 
technology in their daily lives has 
evolved. In the few years preceding the 
pandemic, market research data showed 
that average upload speeds in the 
United States surpassed over 10 Mbps 
in 2017 146 and continued to increase 
significantly, with the average upload 
speed as of November, 2019 increasing 
to §8.41 Mbps,141 attributable, in part to 
a shift to using broadband and the 
internet by individuals and businesses 

,., This scawbility thm,bold is consistent with 
scalsbility :roquiremont, URed in othar Jurisdictions. 
Jd, 

,., Federal Communioetioim Commission, 
Broadband Speed Guida, https:llwww.fcc.gov/ 
consumers/guidesl/miadbond-speed-guide (last 
visited Apr. 30, ~021). 

146 Lel!or from l.isa R. Yo11ngors, President and 
CEO of Fi bar Droadban.d A~soGialion to FCC, WC 
Oo~kot 11. 10-12.6 (lilod Jnn. 8, 2020), lnc.:lud ing-llll 
/\pp(mdix with resuu:rch fro!Il RVA LLC, Do1a 
Revi'ew Of The lmpotta11ce of Upload Speeds {Jon. 
2020), and Ooltl11 speed (lll!t data, ovailob/o at 
https://ecfsapi.fcc,gov/fila/10103008511851 7/ 
FCC%20RDOF%20jon %203%20 
&.%20Porle.pd/.Additlonal information on hisloric 
growth in dala 11Bage is provided in Sch.ools, Haaltl) 
8t LibrRTies Broadband CoaUtion, Common Sense 
Solutions for Closing the Digital DividlJ, Apr. 29, 
2021. 

"'Id.See also U:nitedStatos'sMobifa aod 
Broedbillld inte'rMl Speeds-Speediest Globnl 
Index, available at h£1ps:l/www.spa11d!est.o,,l/ 
gioba/-Jndexh,nited,statmrllflxed. 
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to create and share content using video 
sharing, video conferencing, and other 
applications,148 

The increasing use of data accelerated 
markedly during the pandemic as 
households across the country became 
increasingly reliant on tools and 
applications that require greater internet 
capacity, both to download data but also 
to upload data. Sending information 
became es important as receiving it. A 
video coosultetion with a healthcar 
provider or participation by a child in 
a live classroom with a teacher and 
fellow students requires video to be sent 
and received simultaneously. 140 As an 
example, some video conferencing 
technology platforms indicate that 
download and upload speeds should be 
roughly equal to support two-way, 
interactive video meetings.15° For both 
work and school, client materials or 
completed school assignments, which 
may ba in the form of PDF files, videos, 
or graphic files, also need to be shared 
witl1 others, This is often done by 
uploading materials to a collaboration 
site, and the upload speed available to 
a u er can have a significant impact on 
the time it takes for th cont nl to be 
sbared with others. 1 1.\'1 These activities 
require significant capacity from home 
internet connections to both download 
and upload data, especially when there 
are multiple individuals in one 
household engaging in these activities 
simultaneously. 

This need for increased broadband 
capacity during the pandemic was 
reOected in increased usage patte.rns 
seen over the last year, As Open Vault 
noted in recent advisories, the 
pandemic significantly increased the. 
amomil of data users consume. Amm1g 
data users observed by Open Vault. per­
subscriber average data usage for the 
fourth quarter of 2020 was 482.6 
gigabytes pet month, representing a 40 
percent increase over the 344 gigabytes 
consumed in the fourth quarter of 2019 
and a 26 percent increase over the third 
quarter 2020 average of 383.8 

"" Id. 
'"' Ona high defin.itlon Zoom meeting or clnss 

ro<julffi8 approximately 3,8 Mbps/3.0 Mbps (up/ 
down), 

"" See, e.g .. Zoom. System Requirements for 
Windows, mooOS, and Linux. https:/1 
support,;iroom.uslhc/sn-uslarticles/201362023-
System-requlrernonl6•for-W111dows-muoOS-and­
Lfnux#h_d278c327-e03d-4896-bi9o-96o8f3c0c69c 
(last vuiited May B. 2021) . 

1• 1 By onu llSlirooltJ, to uplonrt a OJlc glgJJblt vJd 
filo IQ You T ube would lli.ko 15 rulnuto,i <1 w, upload 
spood of JO Mbµ ~ c:1nnparocJ w lh 1 in\nulu, 30 
seconcls at on upload speed of 100 Mbps, and 30 
se~onds al an upload speed of 300 Mbps. 
/leviews.org:Wbat is Symmetrical intornet1 (March 
2020). 

gigabytes.152 Open Vault also noted 
significant increases in upstream usage 
among the data users it observed, with 
upstream data usage growing 63 
percent- from 19 gigabytes to 31 
gigabytes-between December, 2019 and 
December, 2020.1 ij :i According to an 
OECD .Broadband statistic from June 
2020, the largest _percentage of U.S. 
broadband subscribers have services 
providing p eds between 100 Mbp 
and 1 Gbps. 1 4 

Jurisd ctions and Federal programs 
are increasingly responding to the 
growing demands of their communities 
for both heightened download and 
upload speeds. Fot example, Illinois 
now requires 100 Mbps symmetrical 
service as the construction standard for 
its state broadband grant programs. This 
st ndal'd is also c nsistent with speed 
lev ls, particul rly down! ad peed 
levels, prioritized b other Federal 
programs supporting broadband 
projects, Bids submitted as part of the 
FCC in it Rural Digital Opp rtunity 
Fund (ROOF), est bli h d to upport the 
construction of broadband networks in 
rural commun.ities across the country, 
are given priority if they offer faster 
service, with the service offerings of JOO 
Mbps download and 20 Mbps upload 
being inch1ded in the ''above baseline" 
performance tier set by the FCc.1ss The 
Broadband Infrastructure Program 
(BBIP) 156 of the Department of 
Commerce, which provides Federal 
funding to deploy broadband 

'" OVBI: Covid-19 Drove 15 percent lncreese in 
Oroadbnnd Traffic in 2020, OponVaull. Quarh1rl 
Advl~ry, (Fob. to, 2021 ), 11voiloble ol li/tps:/1 
OJltm vault .Co111/pvb1".t:av/d, I !J•tll'Ov,,.S J •it11::roose.J11-
broodbond-traffic-in-2020; See OpenVaulrs data set 
incorporates infonnalion oo usage by subscdbers 
n rem mulllple t onlinBnls, inclurllng North 
Am1¥ricn e.nd Kuropu. Additional ,lot encl detail oo 
iocreases in Iha amount of data usel"S conrumo and 
lbfl hroodhaod speeds lhey ero usinQ . provided in 
Qpm,V<mll tlm<Jdbond fwllshls RBpofl Q4, 
Quarterly Advisory (Feb. 10, 2021), avoi/oble at 
https:l/openvau/t.comlcomplimentory-report-4q20/. 

' "" OVBI Spe .l•l Rupoi1: 202 Upstronm Growth 
NQBrly 4X of Pr11-Pll!ldamic YmlrS, Open Vault, 
QunrterJy Advisory, (April 1, 20?.0t), ova//nhlo at 
http .. :l/opflflvoult.com/ovbi-1pooi11/-report-20tl0-
11psl.rtltlJn.gro1>'1.h-roJll-nr,arl •llf-0 .pro,pandomic­
yoorsl; l\ddllional d tn l$ provided in Open Vault 
Broadband fm;i&flts Pond m/r. Jmpact on Upst.room 
Oroad/1r111d Usnso and Not work Capaaily. avallnb/a 
al lillp$://apen11au/t.comlupstraom,111/titopopur/, 

1•• Organl1sution for 8conornl t: Co-op rallon nd 
D vo.lopm LIi , Fi. d bro11dbnnd ub5 'rlplions por 
lOO lnl1obit.11nl!I, t)llr sp d tors (Juno 2020). hltµ.•:/I 
www.oecd.o~/stilbroodbond/5.1-FixedBB-
p tt<ITlol'$•:Z02.fN]6,xls w,vw.oo d.org/sU/ 

broudlw11dlbroodband-$t11/l,ftics. 
' '" nuro/ Digital OppoJ1u11ity Pund. Report ~nd 

Ordur. 35 f1CC Rc:.d 666. 0 o. Plll'II, II (io20), 
ovollob/,, at /1tt11s://1vw,,•,fcc./J.avldocumu11tlfcc­
luw,cl,&s•2U·billlon-mro/,dlsltul-opport1111/ty-fu11d­
o. 

'"" Tho BIPP was authorized by the Consolidated 
Appropriotioos Act, 2021, Section 906, Public Lew 
116-260, 134 StoL 1182 (Dec. 27 , 2020). 

infrastructure to eligible se:rvice areas of 
the country also prioritizes projects 
designed to provide broadband service 
with a download speed of not less than 
100 Mbps and an upload speed of not 
less than 20 Mbps.157 

The 100 Mbp upload and download 
speeds will support the increased and 
growing needs of households and 
businesses, Recognizing that, in some 
instances. 100 Mbps upload peed may 
be impracticable due to geogt phical, 
topographical, or financial constraints, 
the interim final rule permits upload 
speeds of between at least 20 Mbps and 
100 Mbps in such instances. To pl'ovid1:1 
for investments that will accommodate 
technologias requiring symmetry in 
download and upload speeds, as noted 
above, eligible projects that are not 
designed to deliver, upon project 
completion, service that reliably meets 
or exceeds symmetrical speeds of 100 
Mbps because it would be impracticable 
to do so should be designed so that they 
can be scalable lo such speeds. 
Recipients are also encouraged to 
prioritize inveslmenls in fibel' optic 
infrastructure where feasible, as . ucb 
advanced technology enables the next 
generation of application solutions for 
all communities. 

Under the interim final rule, eligible 
projects are expected to focus on 
locations that are unserved or 
underserved. The interim final rule 
treats userli as being unserved or 
underserved if they lack access to a 
wireline connection capable of reliably 
delivering at least minimwll speeds of 
25 Mbps download od 3 Mbps upload 
a housebold and businesses la :ki.o 
this level of ac e s are generoUy not 
viewed as being able to originate and 
receive high-quality voice, data, 
graphics, and video 
telecommunications. This threshold is 
consistent with the FCC.'s benchmark for 
an "advanced telecommunications 
capability." 1.59 This threshold is also 
consistent with thresholds used in other 
Fede~al programs to identify eligible 
areas to be served by programs to 
improve broadband services. For 
example, in the FCC's RDOF program, 
eligible areas include tliose without 
current (or already funded) access to 
lerreslrial broadband service providing 
25 Mbps download and 3 Mbps upload 
speeds.1511 The Department of 
Commerce's BBIP also considers 
households to b "unserved" generally 
if they lack access to broadband serv1ce 

157 Section 905(d)(4) of the Consolidated 
Appropria.tlons Act, 2oz1 . 

ue Deployment Report, supro note 142. 
u• Rural Digital Opportunity Fund, supra note 

156. 
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with a download speed of not less than 
25 Mbps download and 3 Mbps upload, 
among other conditions, In selecting an 
area to be served by a project, recipients 
are encouraged to avoid investing in 
locations that have existing agreements 
to build reliable wireline service with 
minimum speeds of 100 Mbps 
dowuload and 20 Mbps upload by 
December 31, 2024, in order to avoid 
duplication of efforts and resources. 

Recipients are also encouraged to 
consider ways to integrate affordability 
options into their program design. To 
meet the immediate needs of unserved 
and underserved households and 
businesses , recipients are encouraged to 
focus on projects tll8t deliver a physical 
broadband connection by prioritizing 
projects that achieve last mile• 
connections. Treasury also encourages 
recipients to prioritize support for 
broadband networks owned, operated 
by, or affiliated with local governments. 
non-profits, and co-operatives­
providers with less pressure to turn 
profits and with a commitment to 
serving entire communit1e . 

Under sections 602(c)( 1 l(A) and 
603(c)(l)(A) , assistance to households 
facing negative economic impacts due to 
COVID-19 is also an eligible use, 
including internet access or digital 
lite'racy assistance. As discussed above, 
in considering whether a potential use 
is eligible under this category, a 
recipient must consider whether, and 
the extent to which, the household has 
experienced a negative economic impact 
from the pandemic. 

Question 22; Whal ore tl1e advanloges 
and diiuJdvan/ages of selling minimum 
symmetrical download and upload 
speeds of 100 Mbps? What other 
minimum standards would be 
appropriate and wlly?_ 

Questio11 23: Would setting such a 
minimwn be impractical for particular 
types of projects? If so, where and on 
what basis should those projects be 
identified? How could such a standard 
be set while also taking into account the 
practicality of using this standard in 
particular types of projects? In addition 
to topography, geography, and financial 
factors, what other constraints, if any, 
are relevant w considering whether an 
investment is impracticable? 

Que Uon 24; What ore the advantages 
and disadvantage of setting a 
minimum level of service at 100 Mbps 
download and 20 Mbps upload in 
projects where it is impracticable to set 
minimum symmetrical download and 
upload speeds of 100 Mbps? What are 
the advantages and disadvantages of 
setting a scalability requirement in these 
cases? What other minimum standards 
would be appropriate and why? 

Question 25: What are the advantages 
and disadvantages of focusing these 
investments on those without access to 
a wireline connection that reliably 
delivers 25 Mbps download by 3 Mbps 
upload? Would another threshold be 
appropriate ond why? 

QuesUnn 26: What are the udvcmtages 
and disadvantages of setting any 
particular threshold for identifying 
unserved or underserved areas, 
minimum speed standards or scalability 
minimum? Are there other standards 
that should be set (e.g., latency)? If so, 
why and how? l;{ow can such threshold, 
standards, or minimum be ,<;el in a way 
that balonces Lhn public'.,; interest in 
making sure that reliable broadband 
services meeting the daily needs of all 
Americans are available throughout the 
country with the providing recipients 
flexibility to meet the varied needs of 
their comm unities? 

m. Restrictions oo Use 
As discussed above, recipients have 

considerable flexibility to use Fiscal 
Recovery Funds to address the dive'rse 
needs of their communities. To ensure 
that payments from the Fiscal Recovery 
Funds are used for these congressionally 
permitted purposes, the ARPA includes 
two provisions that further define the 
boundaries of the statute's eligible uses. 
Section 602(c)(2J(A) of the Act provides 
that States and territories may not "use 
the funds . . . to either directly or 
indirectly offset a reduction in , . . net 
tax revenue .. . re ultlt1g from a change 
in law, regulation, or administrative 
interpret11tion during the covered period 
that reduces any tax . . . or delnys the 
imposition of any tax or tax increase." 
In addition, sections 602(c)(2)(B) and 
603(c)(2) prohibit any recipient, 
including cities, nonentitlement units of 
government, and counties, from using 
Fiscal Recovery Funds for deposit into 
any pension fund. These restrictions 
support the use of funds for the 
congressionally permitted purposes 
described in Section Il of this 
Supplementary Information by 
providing a backstop against the use of 
funds for purposes outside of the 
eligible use categories. 

These provlsions give force to 
Congress's clear intent that Fiscal 
Recovery Funds be spent within the 
four eligible uses identified in the 
statute--(1) to respond to the public 
health emergehcy and its negative 
economic impacts, (2) to provide 
premium pay to essential workers, (3) to 
provide government services to the 
extent of eligible governments' revenue 
losses, and (4) to make necessary water, 
sewer, and broadband infrastructure 
investments-~d not otherwise. These 

four eligible uses reflect Congress's 
judgment that the Fiscal Recovery 
Fu.nds should be expended in particular 
ways that support rec;overy from the 
COVID-19 public health emergency. 
The further restrictions reflect 
Congress's judgment that tax cuts and. 
pension deposits do not fall within 
these eligible uses . The interim final 
rule describes how Treasury will 
identify when such uses have occurred 
and how it will recoup funds put 
toward these impermissible uses and, as 
discussed in Section VIl1 of this 
SUPPLEMENTAFIY INFORMATION, establishes 
a reporting framework for monitoring 
the use of Fiscal Recovery Funds for 
eligible uses. 

A. Deposit Into Pension Funds 

The statute provides that recipients 
may not use Fiscal Recovery Funds for 
"deposit into any pension fund." For 
the reasons discussed below, Treasury 
interprets "deposit" in this context to 
refer to an extraordinary payment rnto a 
pension fund for the purpose of 
reducing an accrued, unfunded liability , 
More specifically, the interim final rule 
does not permit th.is assistance lo be 
used to make a payment into a pension 
fund if both: 

1. The payment reduces a liability 
incurred prior to the start of the COVlD--
19 public health P.merge11cy, and 

2. the p ymeut occurs outsid the 
recipient's regular timing for making 
such payments. 

Under this interpretation, a ''deposit" 
is distinct from a "payroll 
contribution," which occurs when 
employers make payments into pension 
funds on regular intervals, with 
contribution amounts based on a pre­
determined percentage of employees' 
wages and salaries. 

As discussed above, eligible uses for 
premium pay and responding to the 
negative economic impacts of the 
COVID-19 public health emergency 
include hiring and compensating public 
sector employees. Interpreting the scope 
of "deposit" to exclude contributions 
that are part of payroll contriblitions is 
more consistent with these eligible uses 
and would reduce administrative 
burden for recipients. Accordingly, if an 
employee's wages and salaries are an 
eligible use of Fiscal Recovery Funds, 
recipients may treat the employee's 
covered benefits as an eligible use of 
Fiscal Recovery Funds, For purposes of 
the Fiscal Recovery Funds, covered 
benefits include costs of all types of 
leave (vacation, family.related , sick, 
military, bereavement, sabbatical, jury 
duty), employee insurance (health , life, 
dental, vision) , retirement (pensions, 
401(k)), unemployment benefit plans 
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(Federal and State), workers' 
compensation insurance, and Federal 
Insurance Contributions Act taxes 
(which includes Social Security and 
Medicare taxes). 

Treasury anticipates that this 
approach to employees' covered benefits 
will be comprehensive and, for 
employees whose wage. and salary costs 
are eligible expenses, will allow all 
covered benefits listed in the previous 
paragraph to be eligible under the Fiscal 
Recovery Funds. Treasury expects that 
this will minimize the administrative 
burden on recipients by treating all the 
specified covered benefit types as 
eligible expenses, for employees whose 
wage and salary costs ate eligible 
expenses. 

Question 27: Beyond a "deposif' <lild 
a "payroll contribution," are there other 
lypes of payments into a pension fund 
that Treasury should consider? 

B. Offset a Reduction in Net Tax 
Revenue 

For States and territories (recipient 
governments 180), section 602(c)(2)(AJ­
the offset provision-prohibits the use 
of Fiscal Recovery Funds to directly or 
indirectly offset a reduction in net tax 
revenue resulting from a cbange in law, 
regulation, or administrative 
inter pretation 16., during, the covered 
period. If a State or territory uses flscal 
Recovery Funds to offset a reduction ju 
net tax revenue, the ARPA provides that 
the State or territory must repay to the 
Treasury an amount equal to the lesser 
of (i) the amount of the applicable 
reduction attributable to the 
impermissible offset and [ii) the amount 
received by the State or territory under 
the ARP A. See Section IV of this 
SUPPLEMENTARY INFORMATION, As 
discussed below Section IV of this 
SUPPLEMENTARY INFORMATION, a State or 
territory that chooses to use Fiscal 
Recovery Funds to offset a reduction in 
net tax revenue does not forfeit its entire 
allocation of Fiscal Recovery Funds 
lunless it misused the full allocation to 
offset a reduction in net tax revenue) or 
any non-ARPA funding received. 

The interim £ina1 rule implements 
these conditions by establishing a 
framework for States and territories to 
determine the cost of changes in law, 
regulation, or interpretation that reduce 
tax revenue and to identify and value 
the sources of funds that will offset-

,on In this sub-section. "recipient governments" 
refers oo1y lo Stalos and territories. In other 
ser.tlons, "recipieal govarnmenls" refars mora 
broadly to eligible sovemmcnts teceivi ng fonding 
from the ~'iscal Recovery Pundt. 

101 For brevity. rnforred lo as "cbengos in low, 
regulotion, or lnterprelat ion" for tho romnlnd11T of 
this pr011mble. 

i.e., cover the cost of-any reduction in 
net tax revenue resulting from such 
changes. A recipient government would 
only be considered to have used Fiscal 
Recovery Funds to offset a reduction in 
net tax revenue resulting from changes 
in 1aw, regulation, or interpretation if, 
and to the extent that, the recipient 
government could not identify sufficient 
funds from sources other than the Fiscal 
Recovery Funds lo offset the reduction 
in net tax revenue. If sufficient funds 
from other sources cannot be identified 
to cover the full cost of the reduction in 
net tax revenue resulting from changes 
in law, regulation, or interpretation, the 
remai,ning amount not covered by these 
sources will be considered to have been 
offset by Fiscal Recovery Funds, in 
contravention of the offset provision. 
The interim final rule recognizes three 
sources of funds that may offset a 
reduction in net tax revenue other than 
Fiscal Recovery Funds-organic growth, 
increases in revenue (e.g., an increase in 
a lax rate), and certain cuts in spending. 

In order to reduce burden, the intarlm 
final rule's approach also incorporates 
the types of information and modeling 
already used by States and territories in 
their own fiscal and budgeting 
processes. By incorporating existing 
budgeting processes a nd capabilities, 
States and territories will be able to 
assess and evaluate the relationship of 
tax and budget decisions to uses of the 
Fiscal Recovery Funds based on 
information they likely have or can 
obta in. This approach ensures that 
recipient governments have the 
information they need to understand the 
implications of their decisions regarding 
the use of the Fiscal Recovery Funds­
and, in particular, whether they ere 
using the funds to directly or indirectly 
offset a reduction in net tax revenue, 
making them po1entially subject to 
recoupment. 

Reporting on both the eligible uses 
and on a State's or territory's covered 
tax changes that would reduce tax 
revenue will enable identification of, 
and reooupment for, use of Fiscal 
Recovery Funds to directly offset 
reductions in tax revenue resulting from 
tax relief. Moreover, this approach 
recognizes that, because money is 
fungible, even if Fisce I Recovery Funds 
are not explicitly or dicectly used to 
cover the costs of changes that reduce 
net tax revenue, those funds may be 
used in a manner inconsistent with the 
statute by indirectly being used to 
substitute for the State's or territory's 
funds that would otherwise have been 
needed to cover the costs of the 
reduction. By focusing on the cost of 
changes that reduce net tax revenu~ 
and how a recipient government is 

offsetting those reductions in 
constructing its budget over the covered 
period-the framework prevents efforts 
to use Fisca l Recovery F\.lnds to 
indirectly offset reductions in net tax 
revenue for which the recipient 
government has not identified other 
offsetting sources of funding. 

As discussed in greater detail be1ow 
in this preamble, the framework set 
forth in tll.e interim final rule establishes 
a step-by-step process for determining 
whether, and the extent to which, Fiscal 
Recovery Funds have been used to offset 
a reduction in net tax revenue. Based on 
information reported annually by the 
recipient government: 

• First, each year, each recipient 
government will identify and value the 
changes in law, regulation, or 
interpretation that would result in a 
reduction in net tax revenue, as it would 
in the ordinary course of its budgeting 
process. The sum of these values in the 
year for which the government is 
reporting is the amount it needs to "pay 
for" with sources other than Fiscal 
Recovery Funds (totaJ value of revenue 
reducing changes). 

• Second, the interim final rule 
recognizes that it may be difficult to 
predict bow a change would affect net 
tax revenue in future years and , 
accordingly, provides that if the total 
value of the changes in the year for 
which the recipient government is 
reporting is below a de minimis level, 
as discussed below, the recipient 
government need not identify any 
sources of funding to pay for revenue 
reducing changes 8Jld will not be 
subject to recoupment. 

• Third, a recipient govemment will 
consider the amount of actual tax 
revenue recorded in the year for which 
they are reporting. lf the recipient 
government's actual tax revenue is 
greater than the amou,nt of tax revenue 
received by the recipient for the fiscal 
year ending 2019, adjusted annually for 
inflation, the recipient government will 
not be considered to have violated the 
offset provision b(;loause there will not 
have been a reduction in oet tax 
revenue. 

• Fourth, if the recipient 
government's actual tax revenue is less 
than the amount of tax revenue received 
by the recipient govem,ment for the 
fiscal year ending 2019, adjusted 
annually for inflation, in the reporting 
year the recipient government will 
identify any sources of funds that have 
been used to permissibly offset the total 
value of covered tax changes other than 
Fiscal Recovery Funds. These are: 

o State or territory tax changes that 
would increase any source of general 
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fund revenue, such as a change that 
would increase a tax rate; and 

o Spending cuts in areas not being 
replaced by Fiscal Recovery Funds. 

The recipient goveroment will 
calculate the value ofrevenue reduction 
remaining after applying these sources 
of offsetting funding to the total value of 
revenue reducing changes-that, is, how 
much of the tax change bas not been 
paid for. The recipient government will 
then compare that value to the 
difference between the baseline and 
actual tax revenue. A recipient 
government will not be required to 
.repay to the Treasury an amount that is 
greeter than the recipient government's 
actual tax revenue shortfall relative to 
the baseline (i.e., fiscal year 2019 tax 
revenue adjusted for inflation) . This 
"revenue reduction cap," together with 
Step 3, ensures that recipient 
governments can use organic revenue 
growth to offset the cost of revenue 
reductions. 

• Finally, if there are any amounts 
that could be subject to recoupment, 
Treasury will provide notice to the 
recipient government of such amo\1.Ills. 
This process is disoussed in greater 
detail in Section IV of this 
SUPPLEMENTARY INFORMATION. 

Together, these steps allow Treru;ury 
to identify the amount of reduction in 
net tax revenue that both is attributable 
to covered changes and has been 
directly or indirectly offset with Fiscal 
Recovery Funds. This process ensures 
Fiscal Recovery Funds are used in a 
manner consistent with the statute's 
defined eligible uses and the offset 
provision's limitation on these eligible 
uses, while avoiding undue interference 
with State and territory decisions 
regarding tax and spending policies. 

The interim final rule also 
implements a process for recouping 
Fiscal Recovery Funds that were used to 
offset reductions in net tax revenue, 
including the calculation of any 
amounts that may be subject to 
recoupment, a process for a recipient 
goverwnent to respond to a notice of 
recoupment, and clarificetion regarding 
amounts excluded from recoupment, 
See Section N of this SUPPLEMENTARY 
INFORMATION. 

The interim final rule includes several 
definitions that are applicable to the 
implementation of the offset provision. 

Covered change. The offs t provision 
is triggered by a reduction in net tax 
revenue resulting from "a change in 
law, regulation, or administretive 
interpretation." A covered change 
includes any final legislative or 
regulatory action, a new or changed 
administrative interpretation, and the 
phase-in or taking effect of any statute 

or rule where the phase-in or taking 
effect was not prescribed prior to the 
start of the cove.red period, Changed 
administrative interpret.alions would 
uot include corrections to replace prior 
inaccurate interpretations; such 
corrections would instead be treated as 
changes rmplementing legislation 
enacted or Tegulations issued prior to 
th.e covered period; the operative change 
in those circumstances is the underlying 
legislation or regulation that occurred 
prior to tha covered period. Moreover, 
only the changes within the control of 
the State or terrttory are considered 
covered changes. Covered changes do 
not incJude a change in rate that is 
triggered automatically and based on 
statutory or .regulatory criteria in effect 
prior to the covered period. For 
example, a state law that sets its earned 
income tax credit [EITC) et a fixed 
percentage of the Federal EITC will see 
its EJ,TC payments autom,aticaUy 
increase-and thus its tax revenue 
reduced-because of the Federal 
Government's expansion of the ElTC in 
the ARPA.162 This wouJd not be 
considered a covered change. In 
addition, the offset provision applies 
only to actions for which the change in 
policy occurs during the covered period; 
it excludes regulations or other actions 
that implement a change or law 
substantively enacted prior to March 3, 
2021. Finally, Treasury has determined 
and previously announced that income 
tax changes~ven those made during 
the covered period-that simply 
conform with recent changes in Federal 
law (including those to conform to 
tecent changes in Federal taxation of 
unemployment insurance benefi1s and 
taxation of loan forgiveness under the 
Paycheck Protection Program) are 
permissible under the offset provision. 

Baseline. Por purposes of measuring a 
reduction in net tax revenue, the interim 
final rule measures actual changes in tax 
revenue relative to a revenue baseline 
(baseline), The baseline will be 
calculated as fiscal year 2019 (FY 2019) 
tax revenue indexed for inflation in 
eech year of the covered period , with 
inflation calculated using the Bureau of 
Economic Analysis 's hnplicit Price 
Deflator.163 

FY 2019 was chosen as the, starting 
year for the baseline because ii is the 
last full fiscal year prior to the COVID-

• 0 • See, e.g., Tax Policy Cantor, How do sloto 
oom11d inooma lox crt1dlt,1 work?, https:/1 
www.laxpolicycenltlr,orglbn'efins-book/how-do­
stote-eomed-income-tnx-cN/dits,workl (lasl vi~!tod 
May 9, 2021 ). 

'"' U.S. Dapartmont orCommoroe. Bureau of 
Enonomlr. Analysi~. GDP Prico Doflator . hllps:/1 
www.beo,.gov/datalpricos-inflation/gdp-price­
deflalor (last vi&ltod Moy II. 202 t). 

19 public health emergency. 104 This 
baseline year is consistent with the 
approach directed by the ARPA in 
sections 602(c)(l)fC) and 603(c)(l)(C}, 
which identify the "most recent full 
fiscal year of the (State, territory, or 
Tribal government] prior to the 
emergency" as the comparator for 
measuring revenue loss. U.S. gross 
domestic product is projected to 
rebound to pre-pandemic levels in 
2021,165 suggesting that an FY 2019 pre­
pandemic baseline is a reasonable 
comparator for future revenue levels. 
The FY 2019 baseline revenue will be 
adjusted annually for inflation to allow 
for direct comparison of actual tax 
revenue in each year (reported in 
nominal terms) to baseline revenue in 
common units of measurement; without 
inflation adjustment, each dollar- of 
reported actual tax revenue would be 
worth less than each dollar of baseline 
revenue expressed in 2019 terms. 

Reporling year. The interim finaJ rule 
defines "reporting year" as a single year 
within the covered period, aligned to 
the current fiscal year of the recipient 
government during the covered period, 
for which a recipient government 
reports the va lue of covered changes 
and any sources of offsetting revenue 
increases ("in-year" value), regardless of 
when those changes were enacted. For 
the fiscal years ending in 2021 or 2025 
(partial years), the term "reporting year" 
refers to the portion of the year falling 
within the covered period. For example, 
the report ing year for a fiscal year 
beginning July 2020 and ending June 
2021 would be from March 3, 2021 to 
JuJy 2021. 

·rox revenue. The interim final rule's 
definition of "tax revenue" is based on 
the Census Bureau's definition of taxes, 
used for its Annual Survey of State 
Government Finances. 100 rt provides a 
consistent, well-established definition 
with which States and territories will be 
familiar and is consistent with the 
approach taken in Section IT.C of this 
SUPPLEMENTARY INFORMATION describing 
the implementation of sections 
602(c)(t)(C} and 603(c)(l)(C) of the Act, 
regarding revenue loss. Consistent with 
the approach described in Section II.C 
of this SUPPLEMENTARY INFORMATION, tax 

••• Using FisCll.l Year 2019 is consistent with 
section 60 2 ss Congress provided for us.l:ng tba I 
baseline fot dalermirung the impact of revaoua Joss 
affoclil'lg \ha pmYislon of government services. Se& 
section 80Z{c){t)(CJ. 

•~• Congrnsslona! Budget Offir.e, An Overview of 
thtt Edonomlc Outlook: 2021 to 2031 (l'ebruary t, 
2021 ), available at https:llwww.cbo.3ov/ 
publlcation/56965. 

"'" U.S. Ccnsll!I Dlll'eau, Annual Survey of Stuto 
and LoceJ Covommeot l'i.nanc:es Glossary, https:/1 
www.ccn,ms.gov/p1'08ml1'1S-JlUrveyslstate/aboutl 
g/ossary.html (last visited Apr. 30. 2021). 
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revenue does not include revenue taxed 
and collected by a different unit of 
government (e.g., revenue from taxes 
levied by a local government and 
transferred to a recipient government). 

Fromework. The interim fin al rule 
provides a step-by-step framework. to be 
used in each reporting year. to calculate 
whether the offset provision applies to 
a State's or territory's use of Fiscal 
Recovery Funds: 

(1) Covered changes that reduce tax 
revenue, For each reporting year, a 
recipient government will identify and 
value covered changes that the recipient 
government predicts will have the effect 
of reducing tax revenue in a given 
reporting year, similar to the way it 
would in the ordinary course of its 
budgeting process. The value of these 
covered changes may be reported based 
on estimated values produced by a 
budget rnodeJ, incorporatbig reasonable 
assumptions, that aligns with the 
recipient government's existing 
approach for measuring the effects of 
fiscal policies, and that measures 
relative to a current law baseline, The 
covered changes may also be reported 
based on actual values using a statistical 
methodology to isolate the change in 
year-over-year revenue attributable to 
the covered change(s), relative to the 
current law baseline prior to the 
change(s). Further, estimation 
approaches should not use dynamic 
methodologies that incorporate the 
projected effects of macroeconomic 
growth because macroeconomic growth 
is accounted for separately in the 
framework. Relative to these dynamic 
scoring methodologies, scoring 
methodologies that do not incorporate 
projected effects of macroeconomic 
growth rely on fewer assumptions and 
thus provide greater consistency among 
States and territories. Dynamic scoring 
that incorporates mactoeconomic 
growth may also increase lhe likelihood 
of underestimation of the cost of a 
reduction in tax revenue. 

In general and where possible, 
reporting should be produced by the 
agency of the recipi_ent government 
responsible for estimating the costs and 
effects of fiscal policy changes. This 
approach offers recipient governments 
the flexibility to determine their 
reporting methodology based on their 
existing budget scoring practices and 
capabilities. In addition, the approach of 
using the projected value of changes in 
law that enact fiscal policies lo estimate 
the net effect of such policies is 
consistent with the way many Slates 

and territories already consider tax 
chaoges. 167 

(2) In excess of the de mfaimis. The 
recipient goveroment will next calculate 
the total value of all covered cbanges in 
the reporting year resulting in revenue 
reductions, idexiti fied in Step 1. If the 
total value of the revenue reductions 
resulting fro1I1. these changes is below 
the de minimis level, the recipient 
government will be deemed not to have 
an.y revenue-reducing changes for the 
purpose of determinin,g the recognized 
net reduction. If the total is above the de 
minimis level, the recipient government 
must identify sources of in-year revenue 
to cover the full costs of changes that 
reduce tax revenue. 

The de minimis level is calculated as 
1 percent of the reporting year's 
baseline. Treasury recognizes that, 
pursuant to their taxing authority, States 
and territories may make many small 
changes to alter the composition of their 
tax revenues or implement other 
policies with marginal effects on tax 
revenues. They may also make changes 
based on projected revenue effects that 
tum out to differ from actual effects, 
unintentionally resulting in minor 
revenue changes that are not fairly 
described as ''resulting from" tax law 
changes. The de minimis level 
recognizes the inherent challenges end 
uncertainties that recipient governments 
face, and thus allows relatively small 
reductions in tax revenue without 
consequence. Treasury determined the l 
percent level by assessing the historical 
effects of state-level tax policy changes 
in state EITCs implemented to effect 
polioy goals other than reducing net tax 
revenues.108 The 1 percent de minimis 
level reflects the historical reductions in 
revenue due to minor changes in state 
fiscal policies. 

(3) Safe harbor. The recipient 
government will then compare the 
reporting year's actual tax revenue to 
the base)ine. If actual tax revenue is 
greater than the baseline, Treasury will 
deem the recipient government not to 
have any recognized net reduction £or 
the reporting year, and therefore to be in 
a safe harbor and outside the ambit of 
the offset provision. This approach is 
consistent with the ARPA, which 
contemplates recoupment of Fiscal 
Recovery Funds only in the event that 

101 Seo. o,g,, Meg1111 Randall&: I<l:m Rueben, Tax 
Polley Cente,r, Su.i;tainablo Budgeting in the Stetes; 
81/idenoe on Slllle Budget In.atltut ions l!Jlrl Practlcos 
(Nov, 2017), avaJ/oble at https:// 
wwiv.t!1Jlpolt'cyco11ter.org/sitesldefau)t/fileb·/ 
publication/14911J6/sustoinable-budg11tin1:J•in -lhe-
5tntes_1.pdf. 

••• Data provided by the Urbllil-Brooking~ Tax 
Policy Center for state-level EJTC cbangas foe 2004-
2017. 

such funds are used to offset a reduction 
ill r1et tax revenue, lf net tax revenue has 
not been reduced, this provision does 
not apply. In the event that actual tax 
revenue is above the baseline, the 
organic revenue growth that bas 
occurred, plus any other revenue-raising 
changes. by definition must have been 
enough to offset the in-year costs of the 
covered changes, 

( ~) Cons id ro.tion of other sources of 
funding. Next, the recipient government 
will identify and calculate the total 
value of changes that could pay for 
revenue reduction due to covered 
changes and sum these items. This 
amount can be used to pay for up to the 
total value of revenue-reducing changes· 
in the reporting year. These changes 
consist of two categori s: 

(a) Tax and other increases in 
revenue. The recipient government must 
identify and consider covered changes 
in policy that the recipient government 
predicts will have the effect of 
increasing general revenue in a given 
reporting year, As when identifying and 
valuing covered changes that reduce tax 
revenue, the value of revenue-raising 
changes may be reported based on 
estimated values produced by a budget 
model, incorporating reasonable 
assumptions, aligned with the recipient 
government's existing approach for 
measuring the effects of fiscal policies, 
and measured relative to a cucrent law 
baseline, or based on actual values using 
a statistical methodology to isolate the 
change in year-over-year revenue 
attributable to the covered chaoge(s). 
Further, and as discussed above, 
estimation approaches should not use 
dynamic scoring methodologies that 
incorporate the effects of 
macroeconomic growth because growth 
is accounted for separately under the 
interim final rule. In general and where 
possible, reporting should be produced 
by the agency of the recipient 
government responsible for estimating 
the costs and effects of fiscaJ policy 
changes. This approach offers recipient 
governments the flexibility to determine 
their reporti ng methodology based on 
their existing budget scoring practices 
and capabilities. 

(b) Cov~red spending cuts. A recipient 
government also may cut spending in 
certain areas to pay for covered changes 
that reduce tax revenue, up to the 
amount of the recipient government's 
net reduction in total spending as 
described below. These changes must be 
reducti ons in government outlays not in 
an atea where the recipient government 
has spent Fiscal Recovery Funds. To 
better align with existing reporting and 
accounting, the interim final rule 
considers the department, agency, or 
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authority from which spending has been 
cut and whether the recipient 
government bas spent Fiscal Recovery 
Funds on that same department, agency, 
or authority. This approach was selected 
to allow recipient governments to report 
how Fiscal Recovery Funds have been 
spent using reporting units already 
incorporated ipto their budgeting 
process, lfthey have not spent Fiscal 
Recovery Funds in a department, 
agency, or authority, the full amount of 
the reduction in spending counts as a 
covered spending cut, up to the 
recipient government's net reduction in 
total spending. lf they have, the Fiscal 
Recovery Funds generally would be 
deemed to have replaced the amouJlt of 
spending cut and only reductions in 
spending above the amount of Fiscal 
Recovery Funds /lpent on the 
department, agency, or authority would 
count. 

To calculate the amount of spending 
cuts that are available to offset a 
reduction in tax revenue , the recipient 
government must first consider whet.her 
there has been a reduction in totaJ net 
spending, excluding Fiscal Recovery 
Funds (net reduction in total spending). 
This approach ensures that reported 
spending cuts actually create fiscal 
space, ratlier than imply offsett.ing 
otl10r spending increeses. A net 
reduction in total spending i9 measured 
as the difference between total spending 
in each reporting year, excluding Fiscal 
Recovery Funds spent, relative to total 
spending for the recipient's fiscal year 
e-ndin.g in 2019, adjusted for inflation. 
Measuring reductions in spending 
relative to 2019 reflects the fact that the 
fiscal space created by a spending cut 
persists so long as spending remains 
below its original level , even ifit does 
not decline further, .relative to the same 
amount of revenue. Measuring spending 
cuts from year to year would, by 
contrast, not recognize any available 
funds to offset revenue reductions 
unless spending continued to decline, 
failing to reflect the actual availability of 
funds created by a persistent change and 
limiting the discretion of States and 
territories. In general and where 
possible, reporting should be produced 
by the agency of the recipient 
government responsible for estimating 
the costs and effects of fiscal policy 
changes. "rreasury chose Ibis approach 
because while many recipient 
governments may score budget 
legislation llsing projections, spending 
cuts are readily observable usjng actual 
values. 

This approach- allowing only 
spending reductions io areas where the 
recipient government has not spent 
Fiscal Recovery Funds to be used as an 

offset for a reduction in net tax 
revenue-aims to prevent recipient 
governments from u iog Fiscal Recovery 
Punds to supplant Stlllll or territory 
funding in the eligible use areas, and 
then use those State or territory funds to 
offset tax cuts. Such an approach helps 
ensure that Fiscal Recovery Funds are 
not used to "indirectly" offset revenue 
reductions due to covered changes. 

ln order to help ensure recipient 
governments use Fiscal Recovery Funds 
in a manner consistent with the 
prescribed eUgible uses and do not use 
Fiscal Recovery Funds to indirectly 
offset a reduction in net tax revenue 
resulting from a covered change, 
Treasury will monitor changes in 
spending throughout the covered 
period. If, over the course of the covered 
period, a spending cut is subsequently 
replaced with Fiscal Recovery Funds 
and used to indirectly offset a reductfon 
in net tax revenue resulting from a 
covered change, Treasury may consider 
such change to be an evasion of the 
restrictions of the offset provision and 
seek recouprnent of such amounts. 

(5) Identification of amounts subject 
to recoupment. If a recipient 
government {i) reports covered changes 
that reduce tax revenue (Step 1): (ti) to 
a degree greater than the de minimis 
(Step 2); (iii) has experienced a 
reduction in net tax revenue (Step 3); 
and (iv) Jacks sufficient revenue from 
other, permissible sources to pay for the 
entirety of the reduction (Step 4), then 
the recipient government will be 
considered to have used Fiscal Recovery 
Funds to offset a reduction in net tax 
revenu.e, up to the amount that revenue 
has actually declined. That is, the 
maximum value ofreductioo in revenue 
due to covered changes which a 
recipient government must cover is 
capped at the difference between the 
baseline and actual tax revenue.169 In 
the event that the baseline is above 
actual tax revenue and the difference 
between them is less than the sum of 
revenue reducing changes that a.re not 
paid for with other, permissible sources, 
organic revenue growth has implicitly 
offset a portion of the reduction. For 
example, if a recipient government 
reduces tax revenue by $1 bi1lion. 
makes no other changes, and 
experiences revenue growth driven by 
organic economic growth worth $500 
million, it need only pay for the 
remaining $500 million with sources 
other than Fiscal Recovery Funds. The 
revenue reduction cap implements .this 

t•9 This cap is ap,pli ed in § 35.0(c) of the incetlm 
llnal rule, calculating the amount of fonds used in 
violation of the tax offset provision. 

approach for permitting organic revenue 
growth to cover the cost of tax cuts, 

Finally, as discussed further in 
Section IV of this SUPPLEMENTARY 
INFORMATION, a recipient government 
may request reconsideration of any 
amounts identified as subject to 
recoupment under this framework. This 
process ensures that all relevant facts 
and circumstances, including 
information regarding plB.l)ned spending 
cuts aod budgeting assumptions , are 
considered prior to a determination that 
au arnount must be repaid. Amounts 
subject to recouprnent are calculated on 
an annual basis; amounts recouped in 
one year cannot be returned if the State 
or territory subsequently reports an 
increase in net tax revenue. 

To facilitate the implementation of 
the framework above. and in addition to 
reporting required on eligible uses, in 
each year of the reporting period, each 
State end territory will report to 
Treasury the following items: 

• Actual net l:ti, reve.nue for the 
reporting year; 

• Eooh revenue-reducing change 
made to date during the covered period 
and the in-year value of each change; 

• Each revenue-raising change made 
to date during the covered period and 
the in-year value of each change; 

• Each covered spending cul made to 
date during the covered period, the in­
year value of each cut, and 
documentation demonstrating that each 
spending cut is covered as prescribed 
under the interim final rule; 

Treasury will provide additional 
guidance and instructions the reporting 
requirements at a later date. 

Question 28: Does the foterim final 
rule's definition of tax revenue accord 
with exi5ting State and territorial 
practice and, ff not, are there othe.r 
definitions or elements Treasury should 
consider? Discuss why or wh.l not. 

Question 29: '/'lie interim final rule 
permits certain spending cuts to cover 
the costs of reductions in tax revenue, 
including cuts in a department, agency, 
or ,authority in which the recipient 
government is not using Fiscal Recovery 
Funds. How should T.reasury and 
recipient governments consider the 
scope of a department, agency, or 
authority for the use of funds to ensure 
spending cuts are not being substituted 
with Fiscal Recovery Funds while also 
avoiding an overbroad definition of that 
captures spending that is, in fact, 
distinct? 

Question 30: Discuss the budget 
scoring methodologies currently used by 
States and territories. How should the 
interim final rule take into 
consideration differences in 
approaches? Please discuss the use of 
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practices Including but not limited to 
macrodynamic scoring, microdynamic 
scot ing, and length of budget window , 

Question 3 1: ff a recipient government 
has a balanced budget requirement, how 
wil/ that requirement impact it use of 
Fiscal Recovery Funds and ability to 
implement this framework? 

Question 32: To implement the 
framework described above, the interim 
final rule establishes certain reporting 
requirements. To what extent do 
recipient governments already produce 
this information and on what timeline? 
Discuss ways that Treasury and 
recipient governments may better rely 
on information already produced, while 
ensuring a consistent application of the 
framework. 

Question 33: Discuss States' and 
territories· ability to produce the figures 
and numbers required far reporting 
under the interim final rule. What 
additional reporting tools, such as o 
standardized template, would facilitate 
States' and territories' ability to 
complete the reporting required under 
the interim final rule? 

C. Other Restrictions on Use 
Payments from the fjscal Recovery 

F unds are also subject 'to pre-existing 
limitations provided in other Federal 
statutes and regulations and may not be 
used as non-Federal match for other 
Federal programs whose statute or 
regulations bar the use of Federal funds 
to meet matching requirements. For 
example, payments from the Fiscel 
Recovery Funds may not be used to 
satisfy the State share of Medicaid.170 

As provided for in the award terms, 
payments from the Fiscal Recovery 
Funds as a general matter will be subject 
to the provisions of the Uniform 
Administrative Requitements, Cost 
Principles, and Audit Requirements for 
Federal Awards (2 CFR part 200) (the 
Uniform Guidance), including the cost 
principles and restrictions on general 
provisions for selected items of cost. 

D. Timeline for Use of Fiscal Recovery 
Funds 

Section 602(c)(1) and section 603{c)(1) 
require that payments from the Fiscal 
Recovery Funds be used only to cover 
costs incurred by the State, territory. 
Tribal government, or local government 
by December 31, 2024. Similarly, the 
CARES Act provided that payments 
from the CRF be used to cover costs 
incurred by December 31, 2021. 1 71 The 

"" See 42 CFR 433.51 and 45 CFR 75.306. 
171 Sei;lion 1001 of Division N of the Consoliduletl 

Appropriatloru; Aot, 2021 ame0-ded section 
60t{d1(3] of the Ac:t by oxtendiog the end of tho 
covered period for CRF expenditw:os from 
Decembe.r 30, 2020 lo De~ember 31, 202L 

definition of "incurred" does not have 
a clear meaning. With respect to the 
CARES Act, oo the understanding that 
the CRF was intended to be used to 
meet relatively short-term needs, 
Treasury interpreted Otis requirement to 
mean that, for a cost to be considered to 
have been incurred, performance of the 
service or delivery of the goods acquired 
must occur by December 31, 2021. In 
contrast the ARPA , passed at a different 
stage of the COVffi-19 public health 
emergency, was intended to provide 
more general fiscal relief over a broader 
timeline. In addition, the ARPA 
expressly permits the use of Fiscal 
Recovery Funds for improvements to 
water, sewer, and broadband 
infrastructure, which entaiJ o looger 
timeframe. lo recognjtion of th.is, 
Treasury is interpretin,g the requirement 
in section 602 and section 603 that costs 
be incurred by December 31, 2024 , to 
require only that recipients have 
obligated the Fiscal Recovery Funds by 
such date, The interim final rule adopts 
11 definition of ' 'obligation" tbet is based 
on the definition used for purposes of 
the Uniform Guidance, whlch will allow 
for uniform administration of this 
requirement and is a definition with 
which most re ipients will be familiar. 

Payments from the Fiscal Recovery 
Funds are grants provided to recipients 
to mitigate the fiscal effects of the 
COVID-19 public health emergency and 
10 respond to the public health 
emergency, consistent with the eligible 
uses enumerated in sections 602(c)(;t) 
and 603(c](1J ,172 As such, these funds 
are intended to provide economic 
stimulus in areas still recovering from 
the economic effects of the pandemic. ln 
implementing and interpreting these 
provisions, including what it means to 
"respond to" the COVID-19 public 
health emergency, Treasury takes into 
consideration pre-pandemic facts and 
circumstances (e.g., average revenue 
growth prior to the pandemic) as well as 
impact of the pandemic that predate the 
enactment of tb.e ARPA (e,g,, 
replenishing Unemployment Trust 
balances drawo during the pandemic). 
While assessing the effects of the 
COVLD-19 public health emergency 
necessarily takes into consideration the 
facts and circumstances that predate the 
ARPA, use ofFisca1 Recovery Funds is 
forward loo.king. 

As discussed above, recipients are 
permitted to use payments from the 
Fiscal Recovery Funds to respond to the 
pubHc health emergency, to respond to 
workers performing essential work by 
providing premium pay or providing 

m Section& 602[a], S03(a], 602('-)(1] and 603(c]l1 ) 
of the Act 

grants to eligible emp'loyers, and to 
make necessary investments in water, 
sewer, or broadband infrastructure, 
whlcb all relate to prospective uses. In 
addition, sections 602(c)(1)(C) and 
603(c)(1)(C) permit recipients to use 
Fiscal Recovery Funds for the provision 
of government services. This clause 
provides that the omount of funds that 
may be used for this purpose is 
measured by reference to the reduction 
in revenue due to the public health 
emergency relative to revenues collected 
in the most recent full fiscal year, but 
this reference does not relate to the 
period during which recipients may use 
the funds, which instead refers to 
prospective uses, consistent with the 
other eligible uses. 

A lthougl1 as discussed above the 
eligible uses of payments from the 
Fiscal Recovery Funds are all 
prospective in nature, Treasury 
considers the beginning of the covered 
period for purposes of determining 
compliance with section 602(c)(2)(A) to 
be the relevant reference point for this 
purpose. The interim final rule thus 
permits funds to be used to cover costs 
incurred beginning on March 3, 2021 . 
This aligns the period for use of Fiscal 
Recovery Funds with the period during 
which these funds may not be used to 
offset reductions in net tax -revenue. 
Permitting Fiscal Recovery Funds to be 
used to cover costs incurred beginning 
on this date will also mean that 
recipients that began incurring costs in 
the anticipation of enactment of the 
ARPA and in advance of the issuance of 
this rule and receipt of payment from 
the Fiscal Recovery Funds would be­
able to cover them using these 
payments.113 

As set forth in the award terms, the 
period of performance will run until 
December 31 , 2026, which will provide 
recipients a reasonable amount of time 
to complete projects funded with 
payments from the Fiscal Recovery 
Funds. 

IV. Recoupment Process 
Under the ARPA, failure to comply 

with the restrictions on use contained in 
secti ons 602(c) and 603(c) of the Act 
may result in recoupment of funds .1 7' 

The interim final rule implements these 
provisions by establishing a process fur 
reCO\Jpmenl. 

ldentlficatlon and Notice of 
Violations . Failure to comply with the 
restrictions on use will be identified 
based on reporting provided by the 

' '" Given the noture of this progrum. roc:lplents 
wil l not be pennitted to use fund s to cover pro­
oward ~o6ts, i,e,, those incuxred prior to Mw-clJ J , 
2021, 

,., Sections 602(e) and 603(el of the Act. 
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recipient. As discussed further .in 
Sections ill.B and VIII of this 
SUPPLEMENTARY INFORMATION, Treasury 
will collect information regarding 
eligible uses on a quarterly basis and on 
the tax offset provision on en annual 
basis. Treasury also may consider other 
information in identifying a violation, 
such as information provided by 
members of the public. U Treasury 
identifies a violation, it will provide 
written notice to the recipient along 
with an exQltmatJon of such amounts. 

Request for ReconsidemUon. Under 
the interim final rule, a recipient may 
submit a request for reconsideration of 
any amounts identified in the notice 
p;ovided by Treasury. This 
reconsideration process provides a 
recipient the opportunity to submit 
additional information it believes 
supports its request in light of the notice 
of recoupmenl, including, for example, 
additional information regarding the 
recipient's use of Fiscal Recovery Funds 
or its tax revenues. The process also 
provides the Secretary with an 
opportunity to consider all information 
relevant to whether a violation has 
occurred, and if so, the appropriate 
amount for recoupment . 

The interim final rule also establishes 
requirements for the timing ,of a request 
for reconsideration. Specifically, if a 
recipient wishes to .request 
reconsideration of any amounts 
identified in the notice, the recipient 
must submit a written request for 
reconsideration to the Sec.retary within 
60 calendar days of receipt of such 
notice. The request must include an 
explanation of why the recipient 
believes that the finding of a violation 
or recoupable amount identified in the 
noUce of recoupment should be 
reconsidered. To facilitate the 
Secretary's review of a recipient's 
request for reconsideration, the request 
should identify all supporting reasons 
for the request. Within 60 calendar days 
of receipt of the recipient's request for 
reconsideration, the recipient will be 
notified of the Secretary's decision to 
affirm, withdraw, or modify the notice 
ofrecoupment. Such notification will 
include an explanation of t110 decision, 
including responses to the recipient's 
supporting reasons and consideration of 
additional information provided. 

the process and hmeline established 
by the interim fine\ rule are intended to 
provide t.he recipient with an adequate 
opportunity to fully present an-y issues 
or arguments in response to the notice 
of recoupment.175 This process will 
allow the Secretary to respond to the 

175 Tbo inl<irim final role 11bo provides lhat 
'J1roe9ury may extend nny doedlinOll. 

issues and considerations raised in the 
request for reconsideration taking into 
account the information and arguments 
presented by the recipient along with 
any other relevant information. 

Repayment. Finally, the interim final 
rule provides that any amounts subject 
lo recoupment must be repaid within 
120 calendar days of receipt of any final 
notice of recoupmant or. if the recipient 
has not requested reconsideration, 
within 120 calendar days of the initial 
notice provided by the Secretary. 

Question 34: Discuss the timeline for 
requesting reconsideration under the 
interim final rule. What, if any, 
challenges does this timeline present? 

V. Payments in Tranches to Local 
Governments and Certain Stales 

Section 603 of the Act provides that 
the Secretary will make payments to 
local governments in two tranches, with 
the second tranche being paid twelve 
months after the first payment. In 
addition, section 602(b)(6)(A)(ii) 
provides that the Secretary may 
withhold payment of up to 50 percent 
of the amount allocated to each State 
and territory for a period ofup to twelve 
months from the date on which the 
State or territory provides its 
certification to the Secretary. Any such 
withholding for a State or territory is 
required to be based on the 
unemployment rate in the State or 
territory as of the date of the 
certification. 

The Secretary has determined to 
provide in this interim final rule for 
withholding of50 percent of the amount 
of Fiscal Recovery Funds allocated to all 
States (and the District of Columbia) 
other than those with an unemployment 
rate that is 2.0 percentage points or 
more above its pre-pandemic (i.e., 
February 2020) level. The Secretary will 
refer to the latest available monthly data 
from the Bureau of Labor Statistics as of 
the date the certification is provided. 
Based on data available at the time of 
pubUc release of this interim final rule, 
this threshold would result in a majority 
of States being paid in two tranches. 

Splitting payments for the majority of 
States is consistent with the 
requirement in section 603 of the Act to 
make payments from the Coronavirus 
Local Fiscal Recovery Fund to locaJ 
governments in two trancbes.176 

"" With ~espacl to Federal linnncial as•istance 
more generally, States il1'I! subject Lo tho 
requirements of the Cash Management 
Improvement Act [CMI.A), wtder wbiclt Federal 
funds are drawn upon only on an as needod basis 
and States aro roguited to remit inlerost on unused 
belancea to Tronsury. Given the statutory 
requirement for Trnasury lo meko payments to 
Stotos within o cerlnin period, these roquiremonts 

Splitting payments to States into two 
tranches will help encourage recipients 
to adapt, as necessary, to new 
developments that could arise over the 
coming twelve months, including 
potential changes to the nature of the 
public health emergency and its 
negative economic impacts. While the 
U.S. eaonomy bas been recoveTing and 
adding jobs in aggregale, there is stall 
considerable uncertainty in the 
economic outlook and the interaction 
between the pandemic and the 
economy .177 For these reasons, Treasury 
believes it will be appropriate for a 
majority of recipients to adapt their 
plans as the recovery evolves. For 
example, a faster-than-expected 
economic recovery in 2021 could lead a 
recipient to dedicate more Fiscal 
Recovery Funds to longer-term 
investments starting in 2022. In 
contrast, a slower-than-expected 
economic recovery in 2021 could lead a 
recipient to use additional funds for 
near-term stimulus in 2022. 

At the same time. the statute 
contemplates the possibility that 
elevated unemployment in certain 
States could justify a single payment. 
Elevated unemployment is indicative of 
a greater need to assist unemployed 
workers and stimulate a faster economic 
recovery. For this reason, the interim 
final rule provides that States and 
territories with an increase in their 
unemployment rate over a specified 
threshold may receive a single payment, 
with the expectation that a single 
tranche will better enable these States 
and territories to take additional 
immediate action to aid the unemployed 
and slren~lhen their economies. 

FoUowtng the initial pand mic­
related spike in unemployment in 2020, 
States' unemployment rates have been 
trending back towards pre-pandemic 
levels. However, some States' labor 
markets are healing more slowly than 
others. Moreover, States varied widely 
in their pre-pandemic levels of 
unemployment, and some States remain 
substantially further from their pre-

of the CMIA and Tre8$w:y's implmnenting 
rogulalions at 31 C!'R part 205wiU not apply to 
payroaols Crom the Fiscnl Recovery Funds. 
Providing fundi.11g in two l1!1Dches LP the m~jority 
of States reflects, lo the maximum e,rt11nt parmitt.ed 
by section 602 of the Act, thl! genornl principles of 
Federal ce.s.h management and slew&l'.dship of 
Federal funding, yet will be much Jess restrictive 
than the usual requirements to which SIBl.es are 
subject. 
"' The potential course of the viros, nnd its 

impact on the economy, bas contributed lo a 
helshlened degre~ or unr.erteinty relative fa prior 
perio~s. See, e.s. , Onve Altig et e.l., E~ooomic 
uncertainly before and durinB tho COVID-19 
pandemic,/. of Public Econ. (Nov. 2020), available 
o/ https:llwww .. •denr.edirect.oom/scienaelarticlel 
ohs/pii/S00472 72'120:JOJ JIJY. 
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pandemic starting point. Conseq_uently, 
Treasury is delineating States with 
significant remaining elevation in the 
unemployment rate, based on the net 
difference to pre-pandemic levels . 

Treasury has esteblished that 
significant remaining elevation in the 
unemployment rate is a net change in 
the unemployment rate of 2.0 
percentage points or more relative to 
pre-pandemic levels. ln the four 
previous tecessions going back to the 
early 1980s, the national unemployment 
rate rose by 3.6, 2.3, 2.0, and 5.0 
percentage points, as measured from the 
start of the recession to the eventual 
peak during or immediately following 
the recessioo.178 Each of these increases 
can therefore represent a recession's 
impact on unemployment. To identify 
States with significant remaining 
elevation in unemployment, Treasury 
took the lowest of these four increases, 
2.0 percentage points, to indicate states 
where, despite improvement in the 
unemployment rate, current labor 
market conditions are consistent still 
with a historical benchmark for a 
recession. 

No U.S. territory will be subject to 
withholding of its payment from the 
Fiscal Recovery Funds. For Puerto Rico, 
the Secretary has determined that the 
current level of the unemployment rate 
(8.8 percent, as of March 2021 17Y) is 
sufficiently high such that Treasury 
should not withhold any portion of its 
payment from the Fiscal Recovery 
Funds regardless of its change in 
11Demployment rate relative to its pre­
pandemic level. For U.S. territories that 
are not included in the Bureau of Labor 
Statistics' monthly unemployment rate 
data , the Secretary will not exercise the 
authority to withhold amounts from the 
Fiscal Recovery Funds. 

VI. Transfer 

The statute authorizes State, 
terri torial, and Tribal governments; 
counties; metropolitan cities; and 
nonentitlement units of local 
government (counties, metropolitan 

m Jncludes the period during and immedfatoly 
following cocosslons, as defin ed by lh.e Notional 
Buraau of Eoonomlc Research. Nnlionel Buroou of 
Economic l(n< nrcb1 US aw. nlllis Cyofl) lixpM, Ions 
1111d Contm11llon~. https.•I/W\V\ .nber.arg/roRootdd 
datalus-business-cycle-e;cpansions-and­
controotiam (las t visited Apr. 27, 2021 ). IJn,qed on 
doto from U.S. Bureau cf Labor Statistics, 
Unamploymont Rata (UNRATE], retrieved from 
FRED. Federnl Rosorvo llRnk of SI. Loub. http.~1// 
fred .stloul$[od.ol'IJlsorios/lJWftA T6 (folll visilod Apr. 
27, 20Zl). 

110 U,S. Bureau of Labor Slali.slics. Ecunomlc 
Naws Release-T11ble l .C ivillllO Jaber force and 
une,upluyroent by state and solocrted. are1t, 
seascmally ijQjusted, htrps://www.bls.gov/ 
news,re/eab·e/lous:toI,htm (last v!~ilad Apr. 30, 
2021). 

cities, and nonentitlemenl units of local 
government are collectively referred to 
as ''local governments") to transfer 
amounts paid from the Fiscal Recovery 
Funds to a number of specified entities. 
By permitting these transfers, Congress 
recognizad t.he importance of providing 
a ibility to governments seeking to 
achieve the greatest impact with their 
funds, includfog by working with other 
hJvels or unit of government ot: private 
entities to assist recipient governments 
in carrying out their programs. This 
includes special-purpose districts that 
perform specific functions in the 
community, such as fire, water, sewer, 
or mosquito abatement districts. 

Specifically, undar et tion 602(c)(3), a 
State, territory, or Tribal government 
may transfer funds to a "private 
nonprofit organization . . . a Tribal 
organization . . . a public benefit 
oorporation involved in the 
transportation of passengers or cargo, or 
a special-purpose unit of State or local 
government." 160 Similarly, section 
603(c)(3) authorizes a local government 
to transfer funds to the same entities 
[other than Tribal organizations). 

The interim Cinat nile clarmas that the 
lists of b'ansferees in sections 602(c)(3) 
and 603(c)(3) are not exclusive. The 
interim final rule permits State, 
territorial, and Tribal governments to 
transfer Fiscal Recovery Funds to other 
constituent units of government or 
private entities beyond those specified 
in the statute. Similarly, local 
governments are authorized to transfer 
Fiscal Recovery Funds to other 
constituent units of government (e.g., a 
co11Dty is able to transfer Fiscal 
Recovery Funds to a cHy, town, or 
school district within it} or to private 
entities. This approach is intended to 
help provide funding to local 
governments with needs that may 
exceed the allocation provided under 
the stl'l lutory formula. 

State, locaJ , territorial, and Tribal 
governments that receive a Federal 
award directly from a Federal awarding 
agency, such as Treasury, are 
"recipients. " A transferee receiving a 
transfer from a recipient under sections 
602(c)(3) and 603(c)(3) will be a 
subrecipient. Subrecipients are entities 
that receive a subawerd from a recipient 
to CBlTY out a program or project on 
behalf of the recipient with the 
recipient's Federal award funding. The 
recipient remains responsible for 
monitoring and overseeing the 
subrecipient's use of FiscaJ Recovery 
Funds and other activities related to the 
award to ensure that the subrecipient 
complies with the statutory and 

,uosection ooi(c)(3) of the A l, 

regulatory requirements and the terms 
and conditions of the award. Recipients 
also remain responsible for reporting to 
Treasury on thei.J; subrecipients' use of 
payments from the Fiscal Recovery 
Funds for the duration of the award. 

Transfers under sections 602(c)(3) and 
603(c)(3) must qualify as an eligible use 
of Fiscal Recovery Funds by the 
transferor. Once Fiscal Recovery Funds 
are received, the transferee must abide 
by the restrictions on use applicable to 
the transferor under the ARPA and other 
applicable law and program guidance. 
For e)(ample, if a county transferred 
Fiscal Recovery Funds to a town within 
its borders to respond to the COVID-19 
public health emergency, the town 
would be bound by the eligible use 
requirements applicable to the county in 
carrying out the county's goal. This also 
meaos that county A may not transfer 
Fiscal Recovery Funds to county B for 
use in county B because such a transfer 
would not, from the perspective of the 
transferor (county A), be an eligible use 
in county A. 

Section 603(c)t4) eparateJy provides 
for transfers by a local governm nt to its 
State or territory, A transfer under 
section 603(c)(4) wHl not make the State 
a subrecipient of the local government, 
and such Fiscal Recovery Funds may be 
used by the State for any purpose 
permitted under section 602(c) . A 
transfer under section 603(c)(4) will 
result in a cancellation or termination of 
the award on the part of the transferor 
local government and a modification of 
the award to the transferee State or 
territory. The transferor must provide 
notice of the transfer to Treasury in a 
format specified by Treasury. ff the local 
government does not provide such 
notice, it will remain legally obligated to 
Treasury under the award and 11emain 
responsible for ensuring that the 
awarded Fiscal Recovery Funds are 
being used in accordance with the 
statute and program guidance and for 
reporting on such uses to Treasury. A 
State that receives a transfer from a local 
government under section 603(c)(4) will 
be bound by all of the use restrictions 
set forth in section 602(c) with respect 
to the use of those Fiscal Recovery 
Funds, including the prohibitioos on 
use of such Fiscal Recovery Funds to 
offset certain reductions in taxes or ,to 
make deposits into pension funds. 

Question 35: What are the advantages 
and disadvantages of treating the list of 
transferees in sections 602(c)(3) and 
603(c)(3) as nonexclusive, allowing 
States and localities to transfer funds to 
entities outside of the lis.t? 

Question 36: Are I/Jere alternative 
ways of definJ'ng "special-purpose unit 
of State or local government'' and 
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"public benefit corporotion" that would 
better further the aims of the FUI1ds? 

VU. Nonentitlemenl Units of 
Government 

The Fiscal Recovery Funds provides 
for $19.53 billion in payments to be 
made to States and lerritories whi b 
will distribute the funds lo 
nonentitlement uni ls of local 
government (NEUs); local gove.rnments 
which generally have populations below 
50,000, These local governments have 
not yet received direct fiscal relief from 
lhe Feder:al Government during the 
COVI.D-19 public health emefgency, 
making Fiscal Recovery Fuods 
payments an important source of 
support for their puhlic health and 
economic responses. Section 603 
requires Treasury to allocate and pay 
Plscal Recovery Funds to lhe States and 
territories end requires the States and 
territories to distribute Fiscal Recovery 
Funds to NEUs based on popttlation 
wilhio 30 days of receipt unless an 
extension is granted by the Secretary. 
The interim final rule clarifies certain 
aspect regarding the distribution of 
Fiscal Recovery by tales and territories 
to NEUs, as well as requirements around 
timely payments from the Fiscal 
Recovery Funds. 

The ARPA requires tl1at State!> end 
territories allocate funding to NEUs in 
an amount tl,at bears lhe same 
proportion es lhe population of lhe NEU 
bears to th total population of all NEUs 
in the State or territory. subject to a cap 
(described below). Because the tatute 
requires States and territories to make 
distributions based on population. 
Sta1es and territories may not place 
additional conditions or requirements 
on distributions to NEUs, b yond those 
tequired by Uie ARPA and Tr asury's 
implementing regul tions and guidance. 
For example, a Slate m y not impose 
stdcter limitations than permitted by 
statute or Treasury regulalions or 
guidance on an NEU 's use of Fiscal 
Recovery fi'unds based on the NEU's 
proposed spending plan or other 
policies. States and territories are also 
not permitted to offset any debt owed by 
the NEU against the NEU's distribution . 
Further. Stales and territories may not 
provide funding on a reimbursement 
basis-e.g., requiring NEUs to pay for 
project costs up front before being 
re mbursed with Fiscal Recovery Funds 
payments-because this funding model 
would not comport wil.b lhe ·tatutory 
requirement that States and territories 
make di tributions to NEUs wlUtin lhe 
statutory tim frame. 

Similarly , States and t rrilories 
dist.ributing Fiscal Recovery Funds 
payments to NEUs are responsible for 

complying with lhe Fiscal Recovery 
Funds statutory requirement lhat 
distributions to NEUs nol exceed 75 
per ent of the NITT.J's most recent 
budgeL The most re eat budget i 
defined as the NEU's most recent annual 
total operating budget, including its 
general fund and other funds, as of 
January 27, 2020. Amoutits in excess of 
such cap and therefore not distributed 
to lh NEU must be returned to Treasury 
by the tate or tel'l'itory. States and 
territories may rely for this 
determination on certified top-line 
budget total from the NEU. 

Under tl1e interim final rule, the total 
allocation and distribulion to an NEU, 
including the sum of both the first and 
second tranches of funding, cannot 
exceed the 75 percent cap. Slates and 
territories must permit NEUs without 
formal budgets as of January 27, 2020 to 
self-certify their most recent annual 
expenditures as of January 27. 2020 for 
the purpose of calculating the cap. Tbj 
approar:h will provide an admiojstrable 
means lo implement Ute cap for small 
local governments that do not adopt a 
formal budget. 

Section 603(b)(3) of the Soda! 
Security Act provides for Treas11ry lo 
make payment· to counties but provides 
that, in the case of an amount to be pajd 
to a county that ls not a unit of general 
local government, the amount shall 
instead be paid to the State in which 
such county is located, and such St.ate 
shall d-istribute such amount to each 
unit of general local government within 
such county in an amount that bears lhe 
same proportion to the amount to be 
paid to such county as lhe population 
of such units or general local 
government bears lo the lotal population 
of S\lch county. As with NEUs, States 
may not place additional conditions or 
r quirem ots on distributions to such 
unHs of general local government, 
beyond those required by the ARP A and 
Treasury's implementing regulations 
and guidance. 

In lhe case of consolidated 
governments. section 603(bJ(4) allows 
consolidated governments (e.g., a city­
county consolidated govemment) to 
receive paymenls under each allocation 
based on the respective formulas . In the 
case of-a consolidated government, 
Treasury interprets the budget cap to 
apply to the consolidated government's 
NEU allocation under section 603(b)(2) 
but not to the consolidated 
government's ounty allocalion under 
sec ion 603(b)(3). 

If necessary, States and territories may 
use the Piscal Recovery Funds under 
seclion 602(c)(1)(A} to fund expenses 
related to administering payments ro 
NEUs and units of general local 

government, as djsbursing these funds 
itself is a response to the public health 
emergency and its oegetive economic 
impacts. Lf a State or territory requires 
m re Lime to disburse Fiscal Recovery 
Funds to NEUs than the allotted 30 
days, Treasury will grant e.xtensions of 
not more than 30 days for States and 
lecrilories that submit a certification in 
writing in accordance with section 
603(b)(Z)(C)(ii)(I). Additional extensions 
may be granted at the discretion of the 
Secretary, 

Question 37: Whal are alternative 
ways for States and terricories to enforce 
U,e 75 percent cop while reducing the 
odmini ·trative burden on them? 

Question :JB: Whal criteria hould 
Treasury consider in assessing requests 
for extensions for r urther time to 
distribute NEU puyments? 

VIIl. Reporting 
Slates (deflued to include lhe District 

of Columbia), territories, metropolitan 
cities, counties, aud Tribal governments 
will be required to submit one interim 
report and thereafter quart rly Project 
and Expenditure reports through the 
end of the award period on December 
31, 2026. The interim report will 
incl ode a recipient's expendi tures by 
categort at lhe summary level from the 
date of award to July 31, 2021 and, for 
State and territories, informalion 
related to distributions to 
nonentitlement unit . Recipients must 
submit their interim report to Treasury 
b August 31. 2021. Nonentitlement 
units of local government ere not 
required to submit an interim report. 

The ~uarterly Project and Expenditure 
reports will include financial data, 
information on contracts and subawards 
over $50,000, types of projects funded, 
and 0U1er informeUon regarding a 
recipient's utilization of the award 
funds. The reports will include lhe same 
general data (e.g. , on obligations, 
expenditures, contracts, grants , and sub­
awards) as those submilted by recipients 
of the CRF, with aome modifications. 
Modifications will include updates to 
lhe expenditure categories and tJ,e 
addition of data elements related to 
specific eHgible uses, including some of 
the reporting elements described in 
sections above. The initial quarterly 
Project and Expenditure report will 
cover two calendar quarters from the 
date of award to September 30, 202'1, 
and must be submitted to Treasury by 
October 31, 2021. The subsequent 
quarterly reports will cover one 
calendar quarter and must be submitted 
to Treasury within ao days after the end 
of each calendar quarter. 

Nonenlitlemenl units of local 
government will be required to submit 
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BI1I1.ual Project and Expenditure reports 
until the end of the award period on 
December 31, 2026. The initial annual 
Project and Expenditure report for 
noneutitlement units of local 
government wiJI cover activity from the 
date of award to September 30, 2021 
and must be submitted to Treasury by 
October 31 , 2021, The subsequent 
annual reports must be submitted to 
Treasury by October 31 each year. 

States. territories, metropolitan cities, 
and counties with a poptdation that 
exceeds 250,D00 residents will also be 
required to submit an annual Recovery 
Plan Performance report to Treasury. 
The Recovery Plan Performance report 
will provide the public and Treasury 
information on the projects that 
recipients are undertaking with program 
funding and how they 111'8 planning to 
ensure project outcomes aw achieved in 
an effective, efficient, and equitable 
manner. Each jurisdiction will have 
some flexibility in terms of the form and 
content of the Recovery Plan 
Performance report, as long as it 
includes the minimum information 
required by Treasury. The Recovery 
Plan Performance report will include 
key performance indicators identified 
by the recipient and some mandatory 
indicators identified by Treasury, as 
well as programmatic data in specific 
eligible use categories and the specific 
reporting requirements described in the 
sections above. The initial Recovery 
Plan Performance report will cover the 
period from the date of award to July 31, 
2021 and must be submitted to Treasury 
by August 31, 2021. Thereafter, 
Recovery Plan Performance reports will 
cover a 12-month period, and recipients 
will be required to submit the report to 
Treasury within 30 days after the end of 
the 12-month period. The second 
Recovery Plan Performance report will 
cover the period from July 1, 2021 to 
June 30, 2022, and must be submitted to 
Treasury by July 31 , 2022. Each annual 
Recovery Plan Perfonnance report must 
be posted on the public-facing website 
of the recipient. Local governments with 
fewer than 250,D00 residents, Tribal 
governments, and nonentitlement units 
of local government are not required to 
develop a Recovery Plan Performance 
report. 

Treasury will provide additional 
guidance and instructions on the 
reporting requirements outlined above 
for the Fiscal Recovery Funds at a later 
date. 

IX. Comments and Effective Date 
This interim final rule is being issued 

without advance notice and public 
comment to allow for immediate 
implementation of this program. As 

discussed below, the requirements of 
advance notice and public comment do 
not apply "to the extent that there is 
involved ... a matter relating to agency 
... gran.ts ,"101 The interim final rule 
implements statutory conditions on the 
eligible uses of the Fiscal Recovery 
Funds grants, and addresses the 
payment of those funds , the reporting 
on uses of funds, and potential 
consequences of ineligible uses. In 
addition and as discussed below, the 
Adminisb'ative Procedure Act also 
:Provides an exception to ord.i.nary 
notice-and-commenl procedures "when 
the agency for good cause finds (and 
incorporates the finding and a brief 
statement of reasons therefor in the 
rules issued) that notice and public 
procedure thereon are impracticable, 
unnecessary, or contrary to the public 
interest. " "162 This good cause 
justification also supports waiver of the 
60-day delayed effective date for major 
rules under the Congressional Review 
Act at 5 U .S.C. 808(2). Although this 
interim final rule is effective 
immediately, comments are solicited 
from interested members of the public 
and from recipient governments on all 
aspects of the interim final rule. 

These comments must be submitted 
on or before July 16, 2021, 

X. Regulatory Analyses 

Executive Orders 12866 and 13563 

This interim final rule is 
economically sig11ificant for the 
purposes of Executive Orders 12866 and 
13563. Treasury, however, is proceeding 
under the emergency provision at 
Executive Order 12866 section 6(a){3)(D) 
based on the need to act expeditiously 
to mitigate the current economic 
conditions arising from the COVID-19 
public health emergency. The· rule has 
been reviewed by the Office of 
Management and Budget (0MB) in 
accordance with Executive Order 12866. 
This rule is necessary to implement the 
ARP A in order to provide economic 
relief to State, local, and Tribal 
governments adversely impacted by the 
COVID-19 public health emergency. 

Under Executive Order 12866, 0MB 
must determine whether this regulatory 
action is 'significant" and, therefore, 
subject to the requirements of the 
Executive Order and subject to review 
by 0MB. Section 3(0 of Executive Order 
12866 defines a significant regulatory 

) 01 5 u.s.c. 553(8){2). 
'"" 5 U,S.C. 553(b)(3llB); s98 also 5 U.S.C. 

553(d)(3) {creating an exception lo the requirernenl 
of a 30-day delay before the effective dele of a rule 
"for good cause found and published with Iha 
rule"). 

action as an action Like! y to result in a 
rule that may: 

(l) Have an annual effect on the 
economy of $100 million or more, or 
adversely affect a sector of the economy; 
productivity; competition; jobs; the 
environment: public health or safety; or 
State, local, or Tribal governments or 
communities in a material way {also 
referred to as "economically significant" 
regulations}; 

(2) Create a serious inconsistency or 
otherwise interfere with an action taken 
or planned by another agency; 

(3) Materially alter the budgetary 
impacts of entitlements, grants, user 
fees, or loan programs or the rights and 
obligations oftecipients thereof; or 

(4) Raise novel legal or policy issues 
arising out of legal mandates, the 
President's priorities, or the principles 
stated in the Executive order, 
This regulatory action is an 
economically significant regulatory 
action subject to review by 0MB uoder 
section 3(0 of Executive Order 12866. 
Treasury bas also reviewed these 
regulations under Executive Order 
13563, which supplements and 
explicitly reaffirms the principles, 
structures, and definitions governing 
regulatory review established in 
Executive Order 12866. To the extent 
permitted by law, section l(b) of 
Executive Order 13563 requires that an 
agency: 

(1) Propose or adopt regulations only 
upon a reasoned determination that 
their benefits justify their costs 
(recognizing that some benefit.s and 
costs are difficult to quantify): 

(2) Tailor its regulations to impose the 
least burden on society, consistent with 
obtaining regulatory objectives taking 
into account, among other things, and to 
the extent practicable, the costs of 
cwnulative regulations; 

(3) Select, in choosing among 
alternative reg.ulatory approaches , those 
approaches that maximize n~t benefits 
(including potential economic, 
environmental, public health and safety , 
and other advantages: distributive 
impacts; and equity 1: 

(4) To the extent feasible , specify 
performance objectives , rather than the 
behavior or manner of compliance a 
regulated entity must adopt; and 

[5) Identify and assess available 
alternatives to direct regulation, 
including providing economic 
incentives-such as user fees or 
marketable permits-to encourage the 
desired behavior, or providing 
information that enables the public to 
make choices. 

Executive Order 13563 also requires 
an agency "to use the best available 
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techniques to quantify anticipated 
present and future benefits and costs as 
accurately as possible." OMB's Office of 
Information and Regulatory Affairs 
(OIRA) bas emphasized that these 
techniques may include "identifying 
cbanging future compliance costs that 
might resu.lt from technological 
innovation or anticipated behavioral 
chang s," 

Treasury has assessed the potential 
costs and benefits, both quantitative and 
qualitative, of this regulatory action, and 
is is.suing this interim final rule only on 
a reasoned determination that the 
benefits exceed the costs. In choosing 
among alternative regulatory 
approaches, Treasury selected those 
epproaches that would maximize net 
benefits . Based on the analysis that 
follows and the reasons stated 
elsewhere in this document, Treasury 
believes that tltls interim final rule is 
consistent with the principles set forth 
in Executive Order 13563. 

Treasury also bas detennined that this 
regulatory action does not unduly 
interfere with States. territories, Tribal 
governments . and localities in the 
exercise of their governmental 
functions. 

·rrus Regulolory Impact Analysis 
discusses the need for regulatory action, 
the potential benefits , and the potential 
costs. 

Need for Regulatory Action . This 
interim final rule implements the $350 
billion Fiscal Recovery Funds of the 
ARPA, which Congress passed to help 
States, territories, Tribal governments, 
and localities respond to the ongoing 
COVID-19 public health emergency and 
its economic impacts. As the agency 
charged with execution of these 
programs, Treasury bas concluded that 
this interim final rule is needed to 
ensure that recipients of Fiscal Recovery 
Funds fuJly understand the 
requirements and parameters of the 
program as set forth in the statute and 
deploy funds in a manner that best 
reflects Congress ' mandate for targeted 
fiscal relief. 

This interim final rule i,s primarily a 
transfer rule: It transfers $350 billion in 
aid from the Federal Government to 
states, territories, Tribal ,governments, 
and localities, generating a significant 
macroeconomic effect on the U.S. 
economy. la making this transfer 
Treasury has sought to implement the 
program in ways that maximize its 
potential benefits while minimizing its 
costs. It has done so by aiming to target 
relief in key areas accordin,g to the 
congressional mandate; offering clarity 
to States, territories, Tribal 
governments, and localities while 
maintaining their flexibility to respond 

to local needs; and limiting 
administrative burdens. 

Analysis of Benefits. Relative to o pre­
statutory baseline, the Fiscal Recovery 
Funds provide a combined $350 billion 
to State, local, and Tribal governments 
for fiscal relief and support for costs 
incurred responding to the COVID-19 
pandemic. Treasury believes that this 
transfer will generate substantial 
additional economic activity. although 
given the fl exibility accorded to 
recipients in the use of funds, it is not 
possible to precisely estimate the extent 
to which this will occur and the tjming 
with which it will occur. Economic 
research has demonstrated that state 
fiscal relief is an efficient and effective 
way to mitigate declines 1n jobs and 
output during an economic 
downturn.1 0 9 Absent such fiscal relief, 
fiscal austerity among State, local, and 
Tribal governments could exert a 
prolonged drag on the overall economic 
recovery, as occurred following the 
2007- 09 recession.104 

This interim final rule provides 
benefits across several areas by 
Implement ing the fo\J t eligible funding 
uses, as defined in statute: 
Strengthening the response to the 
COVID-19 public healtl1 emergency and 
its economic impacts; easing tiscel 
pressure on State, local, and Tribal 
governments that might otherwise lead 
lo harmful cutbacks in employment or 
government services; providing 
premium pay to essential workers; end 
making necessary investments in certain 
types of infrasti:ucture. In implementing 
the ARPA, Treasury also sought to 
support disadvantaged communities 
that have been disproportionately 
impacted by the pandemic. The Fiscal 
Recovery Funds as implemented by the 
interim final rule can be expected to 
channel resources toward these uses in 
order to achieve substantial near-term 
economic and public health benefits, as 
well as longer-term benefits arising from 
the allowable investments in water, 
sewer, and broadband infrastructure and 
aid to families . 

, .. Gabriel Chodorow-Reicb et al, Docs State 
Fiscal Rsli.af during Rocessions lncooase 
Employment? Evidence from the l\.mariclln 
Recovery and Reinvoslment Act , Americon Econ. J.:, 
Ec:on. Policy, 4:3 116-45 lAug, 2012), ovoilab/e at 
h ttps:/lwww.nea web.arsJar!icles?id= J0. 1257/ 
pal.4 ,3.118 . 

'"• See, C,(l,, Fil•;pnbick, Hou~woot 8< Salten, 
Fisl'.al 0 mg from the State and Lo~'Dl Sector'/. 
Liberty Street liconomics Blog, Fedora) RasArve 
Bank ofNffW York (/,we 27. 2012), hll'ps:II 
1\llviv./Jho11ystrootaconomTc~.nswyorkfod,org/2012/ 
OG///scnl ,dfa8,from-the-s1ata-and-lal/lu oatoc,li tml; 
Jiri Jona~, Great Rar.ossion and flisnnl Squeeze at 
U.S. SubnatJonal Govommant Level. IMF Working 
Papot 12/111'\, (July 2012), available at https:/1 
www.Jmf.arg/111<terno/lpubslftlwpl2012I 
wpJ 2 184.pdf,' Cordon , supra nolo 9, 

These benefits are achieved in the 
interim final rule through a broadly 
flexible approach that sets clear 
guideJines on eligible uses of Fiscal 
Recovery Funds and provides State. 
local, and Tribe.J government officials 
discretion witltln those eligible uses to 
direct Fiscal Recovery Funds to areas of 
greatest need within their jurisdiction. 
While preserving recipients ' overall 
tlexibility, the interim final rule 
includes several provisions that 
implement statutory requirements and 
will help support use of Fiscal Recovery 
Funds to achieve the intended benefits. 
The remainder of this section clarifies 
how Treasury's approach to key 
provisions in the interim final rule will 
contribute to greater realization of 
benefits from the progrnm. 

• Revenue Loss: Recipients will 
compute the extent of reduction in 
revenue by comparing actual revenue to 
a counterfactual trend representing what 
could have plausibly been expected to 
occur in the absence of the pandemic. 
The counter£actual trend begins with 
the last full fiscal year prior to the 
public health emergency (as requjred by­
statute) and projects forward with an 
annualized growth adjustment. 
Treasury's decision to incorporate a 
growth adjustment into the calculation 
of revenue loss ensures that the formula 
more fully captures revenue shortfalls 
relative to recipients ' pre-pandemic 
expectations. Moreover, recipients will 
have. the opportunity to re-calculate 
revenue loss at several points 
throughout the program, recognizing 
that some recipients may experience 
revenue effects with a lag. This option 
to re-calculate revenue loss on an 
ongoing basis should result in more 
support for recipients to avoid harm.ful 
cutbacks in future years. In calculating 
revenue loss, recipients will look at 
general revenue in the aggregate, Tether 
than on a source-by-source basis . Given 
that recipients may have experienced 
offsetting changes in revenues across 
sources, Treasury's approach provides a 
more accurate representation of the 
effecl of the pandemic on overall 
revenues. 

• Premium Pay: Per the statute, 
recipients have broad latitude to 
designate critical infrastructure sectors 
and make grants to third-party 
employers for the purpose of providing 
premium pay or otherwise respond to 
essential workers, While the interim 
final rule generally preserves the 
flexibility in the statute, it does add a 
requirement that recipients give written 
justification in the case that premium 
pay would increase a worker 's annual 
pay above a certain threshold. To set 
this threshold, Treasury analyzed data 
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from the Bureau of Labor Statistics to 
determine a level that would not require 
further justification for premium pay to 
the vast majority of essential workers, 
while requiring higher scrutiny for 
provision of premium pay to higher-­
earners who. even without premium 
pay, would likely have greater personal 
financial resources to cope with the 
effects of the pandemic. Treasury 
believes the threshold in the interim 
finaJ ru le strikes the appropriate balance 
between preserving flexibility and 
helping encourage use of these 
resources to help those in greatest need. 
The interim final role also requires that 
eligible workers have regular in-person 
interactions or regular physical 
handling of Hems that were also 
handled by others. This requirement 
will also help encourage use of financial 
resources for those wbo have endured 
the heightened risk of performing 
essential work. 

• Wfthholding of Payments to 
Recipients: Treasury believes that for 
the vast majority of recipient entities, it 
will be appropriate to receive funds in 
two separate payments. As discussed 
above, withholding of payments. ensures 
that recipients can adapt spending plans 
to evolving economic conditions and 
that at least some of the economic 
benefits will be realized in 2022 or later. 
However, consistent with authorities 
granted to Treasury in the statute, 
Treasury recognizes that a subset of 
States with significant remaining 
elevation ·in the unemployment rate 
could face heightened additional near­
term needs to aid unemployed workers 
and stimulate the recovery. Therefore, 
for a subset of State governments, 
Treasury will not withho]d any funds 
from the first payment. Treasury 
believes that this approach strikes the 
appropriate balance between the general 
reasons to provide funds in two 
payments and the heightened additional 
near-term needs in specific States. As 
discussed above, Treasury set a 
threshold based on historical analysis of 
unemployment ra es in recessions. 

• !firing Public Sector Employees: 
The interim finaJ rule states explicitly 
that recipients may use funds t.o restore 
their workforces up to pre-pandemic 
levels. Treasury believes that this 
statement is beneficial because it 
eliminates any uncertainty that could 
cause delays or otherwise negatively 
impact restoring public sector 
workforces (which, at time of 
publication, remain significantly below 
pre-pondemic levels), 

Ffnally , the interim final rule aims to 
promote and streamline the provision of 
assistance to individuals and 
communities in greatest need, 

particularly communities that have been 
historically disadvantaged and have 
experienced disproportionate impacts of 
the COVID-19 crisis. Targeting relief is 
in line with Executive Order 13985, 
"Advancing Racial Equity and Support 
for Underserved Communities Through 
the Federal Government," which laid 
out an Adminis!J'ation-wide priority to 
support "equity for all, including people 
of color and others who bave been 
historically underserved, marginalized, 
and adversely affected by persistent 
poverty and inequality." 185 To this end, 
the interim final rule enumerates a list 
of services that may be provided using 
Fiscal Recovery Funds in low-income 
areas to address the disproportionate 
impacts of the pandemic in these 
communities; establishes the 
characteristics of essential workers 
eligible for premium pay and 
encouragement to serve workers based 
on financial need: provides that 
recipients may use Fiscal Recovery 
Funds to restore (to pre-pandemic 
levels) state and local workforces, where 
women and people of color are 
disproportionately represented; 186 and 
targets investments in broadband 
infrastructure to unserved and 
underserved areas. Collectively, these 
provisions will promote use of resources 
to facilitate the provision of assistance 
to individuals and communWes with 
the greatest need. 

Analysis of Costs. This regulatory 
action will generate administrative costs 
relative to a pre-statutory baseline. This 
•includes, chiefly, costs required to 
administer Fiscal Recovery Funds, 
oversee subrecipients and beneficiaries, 
and file periodic reports with Treasury. 
It also requires States to allocate Fiscal 
Recovery Funds ,to nonentiUement 
units, which are smaller -units of local 
government that ate statutorily required 
to receive their funds through States. 

Treasury expects that the 
admin.istrative burden associated with 
this program will be. moderate for a 
grant program of its size. Treasury 
expects that most recipieuts receive 
direct or indirect funding from federal 
Government programs and that many 

185 Executive Otder on Advancing Ra.ciw Equity 
and Support for Underserved Communities through 
the Federal Government Uan , 20, 2021) (86 FR. 7009, 
January 25 , 2021), hllps:llwww.whltehouse.go11I 
/Jrlofi rig-room/pre sidentia /.aations/2021101 /30/ 
executive-ordor.advam:l11s-rocia/-uqul~-ond­
supportfor-underserved-aomm11nities-through-the­
federal-government/ (last vl~itod M11y 9, 2021). 

1 • 8 David Cooper, Mary Gable & Algernon Austin. 
E~onomic Polley Institute Bria61Jg Paper, The 
Publit~Sootor Jab~ Criais: Women IJ.Ild AJ'ricnn 
Amaric!l.08 hit bW'dest by job lus~ea in stoto and 
local governments. Jit1ps:/lwww.epJ.org/ 
publicatianlbp339•puhlic-sector-jabs-crlsis (last 
visited May !J, 2021). 

have familiarity with how to adu,inister 
and report on Federal funds or grant 
fund.irig provided by other entities. In 
particular, States, territories, and large 
localities will have received funds from 
the CRF and Treasury expects them to 
rely heavily on established processes 
developed last year or through prior 
grant funding, mitigating burden on 
these governments. 

Treasury expects to provide techofoaJ 
assistance to defray the costs of 
ad.ministration of Fiscal Recovery Funds 
to further mttigate burden. In making 
implementation choices, Treasury has 
hosted numerous consultations with a 
diverse range of direct recipients­
States, small cities, counties, and Tribal 
governments-along with various 
communities across the United States, 
including those thal are underserved. 
Treasury lacks data to estimate the 
precise extent to which this interim 
final rule generates administrative 
burden for State, local, and Tribal 
governments, but seeks comment to 
better estimate and account for these 
costs, as well as on ways to lessen 
administrative burdens. 

Executive Order 13132 

Executive Order 13132 (entitled 
Federalism) prohibits an agency from 
publishing any rule that bas federalism 
implications if the rule either imposes 
substantial, direct compliance costs on 
State, local, and Triba1 governments, 
and is not required by statute, or 
preempts state law, un1ess the agency 
meets the consultation and funding 
requirements of section 6 of the 
Executive order. Thi,s interim final rule 
does not have federalism implications 
within the meaning of the Executive 
order and does not impose substantial, 
dlrect compliance costs on State, local, 
and Tribal governments or preempt state 
law within the meaning of the Executive 
order. The compliance costs are 
imposed on State, local, and Tribal 
governments by sections 602 and 603 of 
the Social Security Act, as enacted by 
the ARPA. Notwithstanding the above, 
Treasury has engaged in efforts to 
consult and work cooperatively with 
affected State, local. and Tribal 
government officials and associations in 
the process of developing the interim 
final rule. Pursuant to the requirements 
set forth in section B(a) of Executive 
Order 13132, Treasury certifies that it 
bas complied with the requirements of 
Executive Order 13132. 

Administrative Procedure Act 

The Administrative Procedure Act 
(APA), 5 U.S.C. 551 et seq., generally 
requires public notice and an 
opportunity for comment before a rule 
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becomes effective. However, the APA 
provides that the requil'ements of 5 
U.S.C. 553 do not apply "to the extent 
that there is involved ... a matter 
relating to agency . . . grants." The 
interim final rule implements statutory 
conditions on the eUgibl e uses of the 
Fiscal Recovery Funds grants, and 
addresses the payment of those funds, 
the reporting on uses of funds, and 
potential consequences of ineligible 
uses, The rule is thus "both clearly and 
directly related to a federal grant 
program.' National WjJdlife Federation 
v. Snow, 561 F.2d 227, 232 (D,C. Cir, 
1976), The rnle sets forth the "process 
necessary to maintain state . . . 
eligibility for federal funds," M., as well 
as the "roethod[s) by which states can 
... qualify for federal aid,'' and other 
" integral partlsl of the grant program,'' 
Center for Auto Safety v. Tiemann, 414 
F. Supp. 215, 222 (D.D.C. 1976). As a 
result, the requirements of 5 U.S.C, 553 
do not apply. 

The. APA also pro-vides an exception 
to ordinary notice-and-comment 
procedures "when the agency for good 
cause finds (and incorporates the 
finding and a brief statement of reasons 
therefor in the rules issued) that notice 
and public procedure thereon are 
impracticable, unnecessary, or contrary 
to the public interest." 5 U,S.C. 
553(b)(3)(B); see also 5 U.S.C. 553(d)(3) 
(creating an exception to the 
requirement of a 30-day delay before the 
effective date of a rule "for good cause 
found and published with the rule"). 
Assuming 5 U.S.C. 553 applied, 
Treasury would still have good cause 
under sections 553(b}(3)(B) and 
553(d)(3) for not undertaking section 
553's requirements, The ARPA is a law 
responding to a historic economic and 

Number of 
Repor11ng respondents 

(estimated) 

public health emergency: it is 
"extraordinary" legislation about which 
''both Congress and the President 
articulated a profound sense of 
'urgency.";, Petryv. Block, 737 F,2d 
1193, 1200 {D.C. Cir. 1984), Indeed, 
several provisions implemented by this 
interim final rule (sections 602(c)(1)(A) 
and 603(c)(1)(A)) explicitly provide 
funds to "respond to the public health 
emergency," and the urgency is further 
exemplified by Congress's command (in 
sections 602(b)(6)(B) and 603(b}(7)(A)) 
that, "[t]o the extent practicable," funds 
must be provided to Tribes and cities 
"not later than 60 days after the date of 
enactment.' ' See Philadelphia Citizens 
in Action v. Schwejker, 669 F.2d 877, 
884 (3d Cir. 1982} (findi,ng good cause 
under circumstances, including 
statutory time limrts, where AP A 
procedures would have been "virtually 
impossible"). Finally, there is an urgent 
need for States to undertake the 
planning necessary for sound fiscal 
policymaking, which requires an 
understanding of how funds provided 
under the ARPA will augment and 
interact with existing budgetary 
resources and tax policies. Treasury 
understands that many states require 
immediate rules on which they can rely, 
especially in light of the fact that the 
ARPA "covered period" began on 
March 3, 2021. The statutory urgency 
and practical necessity are good cause to 
forego the ordinary requirements of 
notice-and-comment rulemaking. 

Congressional Reyjew Act 

The Administrator of OIRA bas 
determined that this is a major rule for 
purposes of Subtitle E of the Small 
Business Regulatory Enforcement !1-Ild 
Fairness Act of 1996 (also known as the 

Number of Hours per responses per TOIBl responses 
respondent response 

Congressional Review Act or CRA) (5 
U.S.C. 804(2) et seq.) . Under the CRA, 
a major rule takes effect 60 days after 
the rule is published in the Federal 
Register, 5 U.S,C. 80l(a)(3), 
Notwithstanding this requirement, the 
CRA allows agencies to dispense with 
the requirements of section 801 when 
the agency for good cause finds that 
such procedure would be impracticable, 
unnecessary, or contrary to the public 
interest and the rule shall take effect at 
such time as the agency promulgating 
the rule determines. 5 U.S.C. 808(2). 
Pursuant to section 808(2 ), for the 
.reasons discussed above, Treasury for 
good cause finds that a 60-day delay to 
provjde public notice is impracticable 
and contrary to the public interest. 

Paperwork Reduotion Act 

The information collections 
associated with State, territory, local, 
and Tribal government applications 
materials necessary to ~eceive Fiscal 
Recovery Funds (e.g., payment 
information collection and acceptance 
of award terms) have been reviewed and 
approved by 0MB pursuant to the 
Paperwork Reduction Act (44 U.S.C. 
chapter 35) (PRA) emergency processing 
procedures and assigned control 
number 1505-0271. The information 
collections related to ongoing reporting 
requirements, as discussed in this 
interim final rule, will be submitted to 
0MB for emergency processing in the 
near future. Under the PRA. an agency 
may not conduct or sponsor and a 
respondent is not required to respond 
to, an information collection unless it 
displays a valid 0MB control number. 

Estimates of hourly burden under this 
program are set forth in the table below. 
Burden estimates below are preliminary. 

Total burden COsl 1o respondont 
In hours ($48.80 per hOur ") 

Recipient Payment Form ..................... 6,050 1 .................. , .. 5,050 .25 \15 mfnutes) .. , 1,262.5 $61,610 
Accep111nce ol Award Terms ............... 5,050 1 .................. ... 5,050 .25 f 5 minutes) ... 1,262.5 61,610 
Title VI Assurances ............................ ... 5,050 1 . ..................... 5,050 .50 30 minutes) .. , 2,525 123,220 
auar1ar1y Project and Expendllure Re- 5,050 4••· .. , ... ♦ - .. , ... ... 20.,200 25 ........................ . 505,000 24,644,000 

por1. 
Annual Projeol and i:J<pendilure Re- TBO t per year ....... t20,000-40,000 15 .. ...... .. .... .... .. ... .. 300,000-600,000 14,640,000-29,280,000 

por1 from NEUs. 
Annual Recovery Plan Performance 418 1 per year .. .. ... 418 100 ...... .... .... .... ..... 41 ,800 2,039,840 

repor1. 

Total ...... , ... ,,,, ..... ,,,, •.. , .. , .•...•. , .... ,, .• ("') NIA .. ............... 65,768-76,768 141 .... .. .... .. .......... , 851 ,850-1 , 151,850 41,570,28Q-56,210,280 

' Bu1eau or La.bar Slat sues, U.S. Oeparrment ol Labor, Occupational Outlook Handbook, Accounlants and Audi1ors , on the internet at flttps:I/WWW.bls.govloa/llbusl· 
ness-snd,l/nencleVeccountants•snd,sud11ors.htm (visited March 28, 2020). Base wage or $33.89/hour Increased by 44 percent to account for fully loaded employe, 
cosc or employee compensation (benefits, e1e.) ror a lully loaded w ge mte or $48.80. 

"5 050-TBD . 
... Per year after lirsl year. 
t (Estimate only). 

Periodic reporting is reqtJired by 
section 602(c) of Section VI of the Social 
SecuTity Act and under the interim fina1 
rule. 

As discussed in Section VIII of thls 
SUPPLEMENTARY INFORMATION, recipients 
of Fiscal Recovery Funds will be 
required to submit one interim repoi:t 

and thereafter quarterly Project and 
Expenditure reports until the end of the 
award period. Recipients must submit 
interim reports to Treasury by August 
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31. 2021. The quarterly Project and 
Expenditure reports will include 
financial data, information on contracts 
end subawards over $50,000, types of 
projects fuJlded, and other information 
regarding a recipient's utilization of the 
award funds. 

Nonentitlement unit recipients will be 
required to submit annuoJ Project and 
E1ependiture reports until the end of the 
award pedod. The initial annual Project 
and Expenditure report for 
Nonentitlement unit recipients must be 
submitted to Treasury by October 31, 
20.n. The subsequent annual reports 
must be submitted to Treasury by 
October 31 each year. States, territories, 
metropolitan cities, and counties with a 
population that exceeds 250,000 
residents will also be required to submit 
an annual Recovery Plan Performance 
report to Treasury. The Recovery Plan 
Performance report will include 
descriptions of the projects funded and 
information on the performance 
indicators and objeclives of the award. 
Each annual Recovery Plan Performance 
report must be posted on the public­
facing website, of the -recipient. Treasury 
will provide additional guidance and 
instructions on the all the reporting 
requirements outlined above for the 
Fiscal Recovery Funds program at a 
later date. 

These and related periodic reporting 
requirements are under consideration 
and will be submitted to 0MB for 
approval under the PRA emergency 
provisions in the near future. 

Treasury invites comments on all 
aspects of the reporting and 
recordkeeping requirements including: 
(aJ. Whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information has prectical utility; (b) the 
eccuracy of the estimate of the burden 
of the collection of information- (c) ways 
to enhance the quality, utility, and 
clarity of the info.rmation to be 
collected; (d) ways to minimize the 
burden of the collection of information; 
and (e) estimates of capital or start-up 
costs and costs of operation , 
maintenance, a:nd purchase of services 
to provide information, Comments 
should be sent by the comment deadline 
to the www.regulations.gov docket with 
a copy to the Office of Information and 
Regulatory Affairs, U.S. Office of 
Management and Budget, 725 17th 
Street NW, Washington, DC 20503; or 
email to oira_submission@omb.eop.gov. 

Regulatory Flexibility Analysis 
The Regulatory Flexibility Act (RF A) 

g,enerally requires that when an agency 
issues a proposed rule, or a final rule 

pursuant to section 553[b) of the 
Administrative ProcedUTe Act or 
another law, the agency must prepare a 
regulatory flexibility analysis that meets 
the requireme.nts of the RFA and 
publish such analysis in the Federal 
Register. 5 U.S,C. 603,604. 

Rules tbat ore exempt from notice and 
comment under the APA are also 
exempt from the RFA requirements, 
including the requirement to conduct a 
regulatory flexibility analysis, when 
among other things the agency for good 
cause finds that notice and public 
procedure are impracticable, 
unnecessary, or contrary to the public 
interest. Since this rule is exempt from 
the ootice and comment requirements of 
the APA, Treasury is not required to 
conduct a regulatory flexibility analysis. 

List of Subjects in 31 CFR Part 35 

Executive compensation, Public 
health emergency, State and local 
governments, Tribal governments. 

For the reasons stated in the 
preamble, the Department of the 
Treasury amends 31 CFR part 35 as 
follows: 

PART 35--PANDEMIC RELIEF 
PROGRAMS 

■ 1, The authority citation for part 35 is 
revised to read as follows: 

Authority: 42 U.S.C. 802(f): 42 U.S.C. 
eoa(f); 31 U.S.C. 321; Division N, Title V, 
Subtitle B, Pub. L. 116-260, 134 Stat. 1182; 
Section 104A, Pub. L. 103-325 108 Stat. 
2160. as amended (12 U.S.C. 4701 8f seq.); 
Pub. L. 117-2, 135 Stat. 4 (42 U.S.C. 802 et 
seq.) . 

■ 2. Revise the part heading to read as 
set forth above, 
■ 3. Add subpart A to read as follows: 

Subpart A-Coronavlrus State and 
Local Fiscal Recovery Funds 

Sec. 
35.t Purpose. 
35,2 Applicability. 
35.3 Definition~. 
35 .4 Reservation of authority, reporting. 
35.5 Use of funds. 
35.6 Eligible uses. 
35.7 Pensions. 
35 .8 Tax. 
35.9 Complie.nce with applicable laws. 
35.10 Recoupment. 
35.11 Payments lo Stutes. 
35.12 Distributions to ooneatitlement units 

of local government end units of general 
loceJ government. 

§ 35.1 Purpose. 
This subpart implements section 9901 

of the American Rescue Plan Act 
(Subtitle M of Title IX of Pub. L. 
117-2), which amends Title Vl of the 
Social Security Act (42 U,S,C. 801 et 

seq.) by adding sections 602 and 603 to 
establish the Coronavirus State Fiscal 
Recovery Fund and Coronavirus Local 
Fiscal Recovery Fund, 

§35.2 Appl1cablllty, 
This subpart applies to States, 

terdtories, 'Tribal governments, 
metropolitan cities, nonentitlement 
units of local government, counties, and 
units of general local government that 
accept a payment or transfer of funds 
made under section 602 or 603 of the 
Social Security Act. 

§ 35.3 Definitions. 
As used in this subpart; 
8at1eline means tax revenue of the 

recipient for its fiscal year ending in 
2019, adjusted for inflation in each 
reporting year using the Bureau of 
Economic Analysis's ImpUcit Price 
Deflator for the gross domestic product 
of the United States. 

County means a county, parish, or 
other equivalent county division (as 
defined by the Census Bureau). 

Covr.rei/ benefits include, but are not 
limited to, the costs of all types of leave 
{ vacation, family-related, sick, military, 
bereavement, sabbatical, jury duty), 
employee insurance (health, life, dental, 
vision), retirement (pensions, 401(k)), 
unemployment benefit plans (Federal 
and State), workers' compensation 
insurance, and Federal Insurance 
Contributions Act taxes (which includes 
Social Security and Medicare taxes). 

Covered change m ans a change in 
law, regulation, or administrative 
interpretation. A change in law includes 
any final legislative or regulatory action, 
a new or changed administrative 
interpretation, and the phase-in or 
taking effect of any statute or rule if the 
phase-in or taking effect was not 
prescribed prior to the start of the 
covered period. 

Covered period means, with respect to 
a State. Territory, or Tribal government, 
the period that; 

(1) Begins on March 3, 2021; and 
(2) ~nds on the last day of the fiscal 

year of such State, Territory, or Tribal 
government in which all funds received 
by the State Territory, or Tribal 
government from a payment made 
under section 602 or 603 of the Social 
Security Act have been expended or 
returned to, or recovered by, the 
Secretary. 

COVID-19 means the Goronavirus 
Disease 2019. 

COVID-19 publio l1ealth emergency 
means the period beginning on January 
2 7, 2020 and until the termination of the 
national emergency concerning the 
COVTD-19 outbreak declared pursuant 
to the National Emergencies Act (50 
U.S.C. 1601 et seq.). 
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Deposit means an extraordinary 
payment of an accrued, unfunded 
liability. The term deposit does not refer 
to routin,e contributions made by an 
employer to pension funds as part of the 
employer's obligations related to 
payroll, such as either a pension 
contribution consisting of a normal cost 
component related to current employees 
or a component addressing the 
amortization of unfunded liabilities 
calculated by reference to the 
emplor,er's payroll osts. 

Eligible employer m ans an employer 
of an eligible worker who performs 
essential work. 

Eligible workers means woi:kers 
needed to mainte.in continuity of 
operations of essential critical 
infrastructure sectors. including health 
care; emergency response; sanitation, 
disinfection, and cleaning work; 
maintenance work; grocery stores, 
restaurants, food production, and food 
delivery: pharmacy; biomedical 
research; behavioral health work: 
medical testing and diagnostics; home­
and community-based health care or 
assistance with activities of daily living; 
family or child care; social services 
work; public health work; vital services 
to Tribes; any work performed by an 
employee of a State, local, or Tribal 
government; educational work, school 
nutrition work, and other work required 
to operate a school facility; laundry 
work; elections work; solid waste or 
hazardous materials management, 
response, and cleanup work; work 
requiring physical interaction with 
patients; dental care work; 
transportation and warehousing; work at 
hotel and commercial lodging facilitfes 
that are used for COVID-19 mitigation 
and containment; work in a mortuary; 
work in critical clirucal research, 
development, and testing necessary for 
COVID-19 response. 

(1) With respect to a recipient that is 
a metropolitan city, nonentitlement unit 
of local .government, or county, workers 
in any additional sectors as each chief 
executive officer of such recipient may 
designate as critical to protect the health 
and well-being of the residen ts of their 
metropolitan city, nonentitlement unit 
of local government, or county; or 

(2) With respect to 11 State. Territory, 
or Tribal government, workers in any 
additional sectors as each Governor of a 
State or Territory, or each Tribal 
government, may designate as critical to 
protect the health and well-being of the 
residents of their State, Territory, or 
Tribal government. 

8ssenUoJ work means work that: 
(1.) Is not performed while 

teleworking from e residence; and 
(2) J nvol ves; 

(i) Regular in-person interactions with 
patients, the public, or coworkers of the 
individual that is performing the work; 
or 

(ii) Regular physical handling of items 
that were handled by, or are to be 
handled by patients, the public, or 
coworkers of the individual that is 
performing the work. 

Funds means, with respect to a 
recipient, amounts provided to the 
recipient pursuant to a payment made 
under section 602{b) or 603(b) of the 
Social Security Act or transferred to the 
recipient pursuant to section 603(c)(4) 
of the Social Secl.lf'ity Act. 

General revenue means mo11ey that is 
received from tax revenue, current 
charges, and miscellaneous general 
revenue, excluding refunds and other 
correcting transactions, proceeds from 
issuance of debt or the sale of 
investments, agency or private trust 
transactions, and intergovernmental 
transfers from the Federal Government, 
including transfers made pursuant to 
section 9901 of the American Rescue 
Plan Act. General revenue does not 
include revenues from utilities. Revenue 
from Tribal business enterprises must be 
included in general revenue. 

Intergovernmental transfers means 
money received from other 
governments, including grants and 
shared taxes . 

Metropolitan city bas the meaning 
given that term in section 102(e)(4) of 
the Housing and Community 
Development Act of 1974 (42 U.S.C. 
5302(a)(4)) and includes cities that 
relinquish or defer theiT status as a 
metropolitan city for purposes of 
receiving allocations under section 106 
of such. Act (42 U .S,C. 5306) for fiscal 
year 2021. 

Net reduction in total spending is 
measured as the State or Territory's total 
spending for a .given reporting year 
excluding its spending of funds, 
subtracted from its total spending for its 
fiscal year ending in 2019, adjusted for 
inflation using the Bureau of Economic 
Analysis 's Implicit Price Deflater for the 
gross domestic product of the United 
States. 

Nonentitlement unit of local 
government means a "city," as that term 
is defined in section 102(a)(5) of the 
Housing and Community Development 
Act of 1974 (42 U.S,C. 5302(a)(5)), that 
is not a metropolitan city. 

Nonprofit means a nonprofit 
organization that is exempt from Federal 
income taxation and that is described in 
section 501(c)[3) of the Internal Revenue 
Code. 

Obligation means an order placed for 
property and services and entering into 

contracts, subawards. and similar 
treosactioos that require payment. 

Pension fund means a defined benefit 
plan and does not include a defined 
contribution plan. 

Premium pay means an amount ofup 
to $13 per hour that is paid to an 
eligible worker, in addition to wages or 
remuneration the eligible worker 
otherwise receives, for all work 
performed by the eligible worker during 
the COVID-19 public health emergency. 
Such amount may not exceed $25,000 
with respect to any single eligible 
worker. Premium pay will be 
considered to be in addition to wages or 
remuneration the eligible worker 
otherwise receives if. as measured on an 
hourly rate, the premium pay is: 

(1) With regard to work that the 
eligible. worker previously performed, 
pay and remuneration equal to the sum 
of all wages and remuneration 
previously received plus up to $13 per 
hour with no reduction, substitution, 
offset. or other d.iminishment of the 
eligible worker's previous, current, or 
prosrecUve wages or remuoeralion; or 

(2 With regard to work that the 
eligible worker continues to perform, 
pay ofup to $13 that is in addition to 
the eligible worker's regular rate of 
wages or remuneration, with no 
reduction, substitution, offset, or other 
diminishment of the workers' current 
and pros_pect!v wages or rerntmeralion. 

Quolijied census tract has th11 same 
meaning given in 26 U.S.C. 
42( d){5)(B)(ii)(l). 

Recipient means a State , Territory, 
Tribal government, metropolitan city, 
nonentitlement unit of local 
government, county, or unit of general 
local government that receives a 
payment made under section 602(b) or 
603(bJ of the Social Security Act or 
transfer pursuant to section 603(c)(4) of 
the Social Security Act. 

Reporting yeor means a single year or 
partial year within the covered period, 
aligned to the current fiscal year of the 
State or Territory during the covered 
period. 

Secretary means the Secretary of the 
Treasury. 

State means each of the 50 States and 
the District of Columbia. 

Small business means a business 
concern or other organization that: 

(1) Has no more than 500 employees, 
or if applicable, the size standard in 
number of employees established by the 
Administrator of the Small Business 
Administration for the industry in 
which the business concern or 
organization of erates; and 

{2) Is a smal business concern as 
defined in section 3 of the Small 
Business Act (15 U.S ,C. 632) , 
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Tax revenue means revenue received 
from a compulsory contribution that is 
exacted by a governm.ent for public 
purposes excluding refunds and 
corrections and, for piuposes of§ 35,8, 
intergovernmental transfers . Tax 
revenue does not include payments for 
a special privilege granted or service 
rendered, employee or employer 
assessments and contributions to 
finance retirement and social insurance 
trust systems, or special assessments to 
pay for capital impwvements. 

Territory means the Commonwealth 
of Puerto Rico, the United States Virgin 
[stands, Guam, the Commonwealth of 
the Northern Mariana Islands, or 
American Samoa. 

Tribal 8Ilterprise means a business 
concern: 

(lJ That is wholly owned by one or 
more Tribal governments, or by a 
corporation that is wholly owned by one 
or more Tribal governments; or 

(2) That is owned in part by one or 
more Tribal governments, or by a 
corporation that is wholly owned by one 
or more Tribal governments, if all other 
owners are either United States citizens 
or small business concerns, as these 
terms are used and consistent with the 
definitions in 15 U.S.C. 657a(b)(2)(D). 

Tribal government means tbe 
recognized governing body of any 
Indian or Alaska Notive tribe, band, 
nation, pueblo, village, community, 
component band, or component 
reservation, individually identified 
(including parenthetically) in the list 
published by the Bureau of Indian 
Affairs on January 29, 2021, prusuant to 
section 104 ofthe Federally Recognized 
Indian Tribe List Act of 1994 (25 U.S.C. 
5131). 

Unemployment rate means the U- 3 
unemployment rate provided by the 
Bureau of Labor Statistics as part of the 
Local Area Unemployment Statistics 
program, measured as total 
unemployment as a percentage of tbe 
civilian labor force. 

Unemployment trust Jund means an 
unemployment trust fund established 
under section 904 of the Social Security 
Act (42 U.S.C. 1104). 

Unit of general local government has 
the meaning given to that term in 
section 102(a)(1) of the Housing and 
Community Development Act of1974 
(42 U.S.C. 5302(a)(1)) , 

Unserved and underse,ved 
households or businesses means one or 
more households or businesses that are 
not currently served by a wireline 
connection that reliably delivers at least 
25 Mbps download speed and 3 Mbps 
of upload speed. 

§ 35.4 Reservation of authority, reporting. 

[a} Reservation of authority. Nothing 
in thls subpart shall limit the authority 
of the Secretary to take action to enforce 
conditions or violations of law, 
including actions necessary to prevent 
evasions of this subpart. 

(bJ Extensions or accelerations of 
timing. The Secretary may extend or 
accelerate any deadline or compliance 
date of this subpart, including reporting 
Tequirements that implement this 
subpart, if the Secretary determines that 
such extension or acceleration is 
appropriate. In determining whether an 
extension or acceleration is appropriate, 
the Secretary will consider the period of 
time that would be extended or 
accelerated and how the modified 
timeline would facilitate compliance 
with this subpart. 

(c) Reporting and requests for other 
infonnation. Ou.ring the covered period , 
recipients shall provide to the Secretary 
periodic reports providing detailed 
accounting of the uses of funds , all 
modifications to a State or Territory's 
tax revenue sources , and such other 
information as the Secretary may 
require for the administration of this 
section. In addition to .regular reporting 
requirements, the Secretary may request 
other additional information as may be 
necessary or appropriate, including as 
may be necessary to prevent evasions of 
the requirements of this subpart. False 
statements or claims made to the 
Secretary may result in criminal. civil, 
or administrative sanctions, including 
fines, imprisonment, civil damages and 
penalties, debarment from participating 
in Federal awards or contracts, and/or 
any other remedy available by law. 

§ 35.5 Use of tunds. 

(a) In general. A recipient may only 
use funds to cover costs incurred during 
the period beginning March 3, 2021, and 
ending December 31, 2024, for one or 
more of the purposes enumerated in 
sections 602(c)(1) and 603(cl[1) of the 
Social Security Act, as applicable, 
including those enumerated in section 
§ 35.6, subject to the restrictions set 
forth in sections 602(c)(2) and 603(c)(2) 
of the Social Security Act. as applicable. 

(b) Costs incurred. A cost shall be 
considered to have been incurred for 
putposes of paragraph (a) of this section 
if the recipient has incurred an 
obligation with respect to such cost by 
December 31, 2024. 

(c) Return of funds. A recipient must 
return any funds not obligated by 
December 31 , 2024, and any funds not 
expended to cover such obligations by 
December 31, 2026. 

§35.6 Eligible uses. 
(a) In general. Subject to§§ 35 .7 and 

35.8, a recipient may use funds for one 
or more of the purposes described in 
paragt11pb s (b) through (e) of th is section 

(b) Re$pon&ng to the public health 
emergency or its negative .economic 
impacts. A recipient may use funds to 
respond to tbe public health emergency 
or its negative economic impacts, 
including for one or more of the 
following purposes: 

r1) COVID-19 re ponse and 
prevention. Expenditures for the 
mitigation and prevention of COVID-19, 
includi ng: 

(i) Expenses related to COVID--19 
vaccination programs and sites, 
including staffing, acquisition of 
equipment or supplies, facilities costs, 
end information technology or other 
administratjv expen es: 

(ii) COVI0- 19·1'81ated expenses of 
public hospitals, clinics, and similar 
facilities; 

(iii) COVID-19 related expenses in 
congregate living facilities, i ncluding 
skilled nursing facilities, long-term care 
facilities, incarceration settings, 
homeless shelters, residential foster core 
facilities, residential behavioral health 
treatment, and other group living 
facilities ; 

(iv) Expenses of establishing 
temporary public medical faciliti es and 
other measures to increase COVID-19 
treatment capacity, including related 
consiruction costs and other capital 
investments in public facilities to meet 
COVID-19-ralated operational needs; 

(v) Expe11ses ot establishing 
temporary public medical facilities and 
other measures to increase COVID-19 
treatment capacity , including related 
construction costs and other capital 
invesbnents in public facilities to meet 
COVID- 19-related operatiol1al needs; 

(vi) Costs of providing COVID--19 
testing and monitoring, contact tracing, 
and monitoring of case trends and 
genomic sequ_encing for variants ; 

(vijJ Emergency medical re·ponse 
expenses, including emergency medical 
transportation, related to COVID-19; 

(viii) Expenses for establishing and 
operating public telemedicine 
capabilities for COVID- 19-related 
treatment; 

(ix) Expenses for communication 
related to COVID-19 vaccination 
programs and communic;ation or 
enforcement by recipients of public 
health orders related to COVID-19; 

(x] Expenses for acquisition and 
distribution of medical and protective 
supplies. including sanjtizing products 
and personal protective equipment; 

(xi) Expenses for di infoction of 
public areas and other facilities in 
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response to the COVID-19 public health 
emergency; 

[xli) Expenses for technical assistance 
to local authorities or other entities on 
mitigatio[). of COVID-19-related threats 
to public heaJth a1;1d safety; 

(Xiii) Expeoses for q_uarantining or 
Isolation of individuals; 

(xiv) Expenses of pmvidiug paid sick 
and paid family and medical leave to 
public employees to enable compliance 
with GOVID-19 public health 
precautions; 

(xv) Expenses for treatment of the 
long-term symptoms or effects of 
COVID-19, including post-intensive 
care syndrome; 

(xvi) Expenses for the improvement of 
ventilation systems in congregate 
settings, public health faciJities, or other 
public faci lities; 

(xvii) Expenses related to establishing 
or enhancing public health data 
systems; and 

[xviii) Mental health treatment, 
substance misuse treatment, and other 
behavioral health services. 

(2) Public health and safety staff. 
PayrolJ and covered benefit e penses foT 
public safety, public health, health care, 
human services, end similar employees 
to the extent that the employee's time is 
spent mitigating or responding to the 
COVID-19 puhlic health emergency. 

(3) Hiring State and local government 
staff. Pa}'l'oll , covered benefit, and other 
costs associated with the recipient 
increasing the number ofits employees 
up to the number of employees that it 
employed on January 27 , 2020, 

(4) Assistance to unemployed 
workers. Assistance, including job 
training, for individuals who want and 
are available for work, including those 
who have looked for work sometime in 
the past 12 months or who are 
employed part time but who want and 
are available for full-time work, 

(5) Contributions to State 
unemployment insurance tnist funds. 
Contributions to an unemployment trust 
fund up to the level required to restore 
the unemployment trust fund to its 
balance on January 27, 2020 or to pay 
back advances received under Title XIl 
of the Social Security Act (42 U.S.C. 
1321) for the payment of benefits 
between January 2 7, 2020 and May 17. 
2021, 

(6) SmaJI businesses. Assistance to 
small businesses, including loans, 
grants, in-kind assistance, technical 
assistance or other services, that 
responds to the negative economic 
impacts of the COVID-19 public health 
emergency. 

(7) Nonprofits. Assistance to nonprofit 
organizations, including loans, grants, 
in-kind assistance, technical assistance 

or other services, that respoods to the 
negative economic impacts of the 
COVID- 19 public health emergency. 

(8) Assistance to household -. 
Assistance programs, including cash 
assistance programs, that respond to the 
COVJD-19 public healtl1 emergency. 

(9) Aid to impo ted industries. Aid to 
tourism, IJ'avel, hospitality, and other 
impacted industries that responds to the 
negative economic impacts of the 
COVI0-19 public health eme~~ency. 

(10) E.vpenses to improve eptca.cy of 
public health or economic relief 
programs. Administrative costs 
associated with the recipient's CO~ 
19 public health emergency assistance 
programs. including services responding 
to the COVID-19 public heal th 
emergency or its negative economic 
im,eacls, tl1al are not feder&lly funded. 

(11) Sul'Vivor 's benefits. Benefits for 
the surviving family members of 
indfriduals who have died from 
COVID-19, including cash assistance to 
widows. widowers, or dependents of 
individuals who died ofCOVID-19. 

(12) Disproportionately impacted 
populations and communities. A 
program. service, or other assistance 
that is provided in a qualified census 
tract, that is provided lo households and 
populations living in a qualified census 
traot, that is provided by a Tribal 
government, or that is provided to other 
households, businesses, or populations 
disproportionately impacted by the 
COVID-19 public health emergency, 
such as: 

(i) Programs or services that faciH-tate 
access to health and social services, 
including: 

(A) Assistance accessing o.r applying 
for public benefits or services; 

(BJ Remediation of lead paint or other 
lead hazards: and 

(Cl Community violence intervention 
programs; 

{ii) Progl'8ms or services that address 
housing insecurity, lack of affordable 
housing, or homelessness, including: 

(Al Supportive housing or other 
programs or services to improve access 
to stable, affordable housing among 
individuals who are homeless; 

(B) Development of affordable 
housing to increase supply of affordable 
and high-quali ty Jiving units; and 

(CJ Housing vouchers and assistance 
relocating to neighborhoods with higher 
levels of economic opportunity and to 
reduce concentrated areas of low 
economic opportunity: 

(Hi) Programs or services that address 
or mitigate the impacts of the COVID-
19 public health emergency on 
education, in luding_! 

(A} New or expanded eaTly learning 
services; 

(B) Assistance to b.igh•poverty school 
districts to advance equitable funding 
across districts and geographies; and 

(C) Educational and evidence-based 
services to address the academic, social , 
emotional, and mental health needs of 
students; and 

(iv) Prog-i-ams or services that address 
or mitigate the impacts of the COVID-
19 public health emergency on 
childhood health or welfare, including: 

(Al New or expanded childcare; 
(B) Programs to provide home visits 

by health professionals, parent 
educators, and sociaJ service 
professionals to individuals with young 
chi ldren to provide education and 
assistance for eoonomic support, health 
needs, or child development; and 

(Cl Services for child welfare­
involved families and foster youth lo 
provide support end education on child 
development. positive parenting, coping 
skills, or recovery for mental health and 
substance use. 

(c) Pl'oviding premium pay to eligible 
workers. A recipient may use funds to 
provide premium pay lo eligible 
workers of the recipient who perform 
essential work or to provide grants to 
e]igible employers, provided that any 
premium pay or grants provided under 
this paragraph (c) must respood to 
eligible workers performing essential 
work during the COVID-19 public 
health emergency. A recipient uses 
premium pay or grants provided under 
this paragraph (c) to respond to eligible 
workers performing essential work 
during the COVID-19 public health 
emergency if it prioritizes low- and 
moderate-income persons. The recipient 
must provide, whether for themselves or 
on behalf of a grantee, a written 
justification to the Secretary of how the 
premium pay or grant provided under 
this paragrapb (c) responds to eligible 
workers perfo,ming essential work if the 
premium pay or grant would increase an 
eligible worker's totaJ wages and 
remuueration above 150 percent of such 
eligible worker's residing State's average 
annual wage for all occupations or their 
residing counly's average annual wage, 
whichever is higher. 

(d) Providing gove,:nment services. For 
the provision of government services to 
the extent of a reduction. in the 
recipient's general revenue, calculated 
according to paragraphs (d)(1) and (2) of 
this section. 

(1) Frequency. A i:ecipient must 
calculate the reduction in its genl;!ral 
revenue using information as-of 
December 31, 2020, December 31, 2021, 
Deoember 31, 2022, and December 31, 
2023 (each, a calculation date) and 
followi ng each calculation date. 
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(2) Calculation. A reduction in a 
recipient's general revenue equals: 

Max {[Base Year Revenue * (1 + Growth Adjustment)(U)] - Actual General Revenuet; O} 

Where: 
Ba:,e Year Revenue is the recipient's general 

revenue for the nwst recant full fiscal 
year prior to the COVD--19 public health 
emergency; 

Growth Adjustment is equal to the greater of 
4.1 percent (or 0.041) and the recipient's 
average annual revenue growth over the 
three full fiscal years prior ta the 
COVID-19 public heolth emergency. 

11 equals the nwnber of months elapsed from 
the end of the base year to the 
calculation date. 

Actual General Revenue is a recipi'ent's 
actual general reveoue collected during 
12-montb pa:riod endlng on each 
calc1.tlation date; 

Subscript t denotes the, specific colcuJetion 
date. 

(e) To make necessary investments in 
infrastructure. A recipient may use 
funds to make investments in: 

(1) Clean Water State Revolving Fund 
and Drinking Water State Revolving 
Fund investments. Projects or activities 
of the type that would be eligible under 
section 603(c) of the Federal Water 
Pollution Control Act (33 U.S.C. 
1383(c)) or section 1452 of the Safe 
Drinking Water Act (42 U.S.C. 300j-12); 
or, 

(2) Broadband, Broadband 
infrastructure that is designed to 
provide service to unserved or 
underserved households and businesses 
and that is designed to, upon 
completion: 

(i) Reliably meet or exceed 
symmetrical 100 Mbps download speed 
and upload speeds; or 

(ii) lo cases where it is not 
practicable, because of the excessive 
cost of the project or geography or 
topography ofthe area to be served by 
the project, to provide service meeting 
the standards set forth in paragraph 
(e)(2)(i) of this section: 

(A) Rellably meet or exceed 100 Mbps 
download speed ond between at least 20 
Mbp and 100 Mbps upload speed: and 

(B) Be scal11\:,l0 to a ntinimum of 100 
Mbps download speed and 100 Mbps 
up1oad speed. 

§35.7 Pensions. 
A recipient may not use l.'unds for 

deposit into any pension fund. 

§35.8 Tax;. 
(a) Restrit:tion. A State or Territory 

shaJI not use fwlds to either directly or 
indfrectly offset a reduction in the net 
tax revenue of the State or Territory 

resulting from a covered change during 
the covered period, 

(b) Violatioo . Treasury will consider a 
State or Te.rritory to have. used funds to 
offset a reduction in net tax revenue if, 
during e reporting year: 

(1) Covered change. The State or 
Territory has made a covered change 
that, either based on a reasonable 
statistical methodology to isolate the 
impact of the covered change in actual 
revenue or based on projections that use 
reasonable assumptions and do not 
incorporate the effects of 
macroeconomic growth to reduce or 
increase the projected impact of the 
covered change, the State or Territory 
assesses has had or predicts to have the 
effect of reducing tax revenue relative to 
current law; 

(2) Exceeds the de minimis threshold. 
Tbe aggregate amount of the measured 
or predicted reductions in tax revenue 
caused by covered changes jdentified 
under paragraph (b)(l) of this section, in 
tb.e aggregate, exceeds 1 percent of the 
State's or Territory's baseline; 

(3) Reduction in net tax revenue. The 
State or Territory reports a reduction in 
net tax l'evenue, measured as the 
difference between actual tax revenue 
and the State's or Territory's baseline, 
each meOBured as of the end of the 
reporting year; and 

(4) Consideration of other changes. 
The aggregate amount of measured or 
predicted reductions in tax revenue 
caused by covered changes is greater 
than the sum of the following, in each 
case, as calculated for the reporting 
year: 

(i) The aggregate amount of the 
expected increases in tax revenue 
caused by one or more covered changes 
that, either based on a reasonable 
statistical methodology to isolate the 
impact of the covered change in actual 
revenue or based on projections that use 
reasonable assumptions and do not 
incorporate the effects of 
macroeconomic growth to reduce or 
in.crease the projected impact of the 
covered change, the State or Tecritory 
assesses has had or pred.icts to have the 
effect of increasing tax revenue; and 

(ii) Reductions in spending, up to the 
amount of the State's or Territory's net 
reduction in total spending, that are in: 

[A) Departments, agencies, or 
authorities in which the State or 
Territory is not using funds; and 

(B) Departments, agencies, or 
authorities in which the State or 
Territory is using funds, in an amount 
equal to the value of the spending cuts 
in those departments, agencies, or 
authorities, minus funds used, 

(c) Amount and revenue reduction 
cap, If a State or Territory is considered 
to be in violation pursuant to paragraph 
(b) of this section, the amouol used in 
violation of paragraph (a) of this section 
is equal to the lesse r of: 

(1) 1'he reduction in net tax revenue 
of the State or Territory for the reporting 
year, measured os the difference 
between the State's or Territory's 
baseline and its actual tax revenue, each 
measured as of the end of fhe reporting 
year; and, 

(2) The aggregate amount of the 
reductions in lax revenues caused by 
covered changes identified in paragraph 
(b)(l) of this section, minus the sum of 
the amounts in identified in paragraphs 
(b)(4)[i) and (ii). 

§ 35.9 Compliance with appllcable laws. 
A recipient must comply with all 

other applicable Federal statutes, 
regulations, and Executive orders, and a 
recipient shall provide for compliance 
with the American Rescue Plan Act, this 
subpart, and any interpretive guidance 
by other parties in any agreements it 
enters into with other parties relating to 
these funds. 

§35.10 Recoupment. 
(a) Identification of violations-(1) In 

general. Any amount used in violation 
of§ 35.5, § 35 .6, or§ 35.7 may be 
ideotified at any ti.me prior to December 
31 , 2026. 

(2) Annual reporting of amounts of 
violations, On an annual basis, a 
recipient that is a State or Territory 
must calculate and l'eport any amounts 
used in violation of§ 35.B. 

(b) Calculation of amounts subject to 
recoupment-(1) In general, Except as 
provided in paragraph (b)[2) of this 
section, Treasury will calculate any 
amounts subject to recoupment 
resulting from a violation of§ 35.5, 
§ 35.6, or§ 35. 7 as the amounts used jn 

violation of such restrictions. 
(2) Violations of§ 35,8. Treasury will 

calculate any amounts subject to 
recoupment resulting from a violation of 
§ 35.8, equal to th Jes er of: 

(i) The amounts t forth in § 35 .B(c); 
and , 



26824 Federal Register/ Vol. 86, No. 93 / Monday, May 17, 2021 / Rules and Regulations 

(iil The amount of funds received by 
such recipient. 

(c) Notice. If Twasury calculates an 
amount subject to recoupment under 
paragraph (b) of this section, Treasury 
will provide the recipient a written 
notice of the amount subject to 
recoupment along with an explanatfon 
of such amounts. 

(d) Request for reconsjderation. 
Unless Treasury extends the time 
period, within 60 calendar days of 
receipt of a notice of recoupment 
provided under paragraph (c) of this 
section, a recipient may submit a 
Wiitten request to Treasury requesting 
reconsideration of any amounts subject 
to recoupment under paragraph (b) of 
this section. To request reconsideration 
of any amounts subjectto recoupment, 
a recipient must submit to Treasury a 
written request that includes: 

(1) An explanation of why the 
recipient believes all or some of the 
amount should not be subject to 
recoupment; and 

(2) A djscussion of supporting 
reasons. along with any additional 
information. 

(el Fina) amount subject to 
recoupment. Unless Treasury extends 
the time period, within 60 calendar doys 
of .receipt of the recipient's r quest for 
reconsideration provided pursuant to 
paragraph (d) ofthls section, the­
recipient will be notified of the 
Secretary's decision to affirm. withdraw, 
or modify the notice of recoupment, 
Such notification will inc lude an 
explanation of the decision, including 
responses to the recipient's supporting 
reasons and consideration of additional 
information provided. 

(f) Repayment of funds. Unless 
Treasury extends the time period, a 
recipient shall repay to the Secretary 
any amounts subject to recoupment in 
accordance with instructions provided 
by Treasury: 

(1) Within 120 calendar days of 
receipt of the notice of recoupment 
provided under paragraph (c) of tltls 
section, in the case of a recipient that 
does not submit a request for 
reconsideration in accordance with the 

requirements of paragraph [d) of this 
section; or 

(2) Within 120 calendar days of 
receipt of the Secretary's decision under 
paragraph (el of this section, in the case 
of a recipient that submits a request for 
reconsideration in accordance with the 
requirements of paragraph (d) of this 
section. 

§ 35.11 Paymenes to State&. 

(al In general. With respect to any 
State or Territory that has an 
unemployment rate as of the date that 
it submits an initial certification for 
payment of funds pursuant to section 
602(dl(1) of the Social Security Act that 
is less than two percentage points above 
its unemployment rate in February 
2020, the Secretary will withhold 50 
percent of the amount of funds allocated 
under section 602(b) of the Social 
Security Act to such State or territory 
until the date that is twelve months 
from the date such initial certification is 
provider! to the Secretary, 

(bl Payment of with II Id amount. ln 
order to receive the amount withheld 
under paragraph (a) of this section, the 
State or Territory must submit to the 
Secretary at least 30 days prior to the 
date .referenced in paragraph (a) the 
following informalion: 

(1) A certification, in the form 
provided by the Secretary, that such 
State or Ter.ritory requires the payment 
to cauy out the activities specified in 
section 602(c) of the Social Security Act 
and will use the payment in compliance 
with section 602(c) of the Social 
Security Act; and, 

(2) Any reports required to be filed by 
that date pursuant to this subpart that 
have not yet been filed, 

§ 35.12 DlstrlbuUons to nonentlllemant 
units of local government and units of 
general local governmenL 

(a) Nonentitlement units of local 
government, Each State or Territory that 
receives a payment from Treasury 
pursuant to section 603(b)(2)(B) of the 
Social Security Act shall distribute the 
amount of the payment to 
nonentitlement units of governm1mt in 
such State or Territory in accordance 

with the requirements set forth in 
section 603(b)(2)(C) of the Social 
Security Act and without offsetting any 
debt owed by such nonentitlement units 
of local governments against such 
payments. 

(bl Budget cap. A State or Territory 
may not make a payment to a 
nonentitlement umt of local government 
pursuant to section 603(b)(2)(Cl of the 
Social Security Act and paragraph (al of 
this section in excess of the amount 
equal to 75 percent of the most recent 
budget for the nonentitlement unit of 
local government as of January 27, 2020. 
A State or Territory shall permit a 
nonentitlement unit of local government 
without a formal budget as of January 
27, 2020, to provide a certification from 
an authorized officer of the 
nonentitlement unit of local government 
of its most recent annual expenditures 
as of January 27, 20201 and a State or 
Territory may rely on such certification 
for purposes of complying with this 
paragraph (b). 

(c) Units of general local government. 
Each State or Terrjtory that receives a 
payment from Treasury ~ursuant to 
section 603(b)(3)(B)(ii) of the Social 
Security Act, in the case of an amount 
to be paid to a county that is not a umt 
of general local government, shall 
distribute the amount of the payment to 
units of generaJ local government within 
such county in accordance with the 
requirements set forth in section 
603(b)(3)(B)(ii) of the Social Security 
Act llild without offsetting any debt 
owed by such units of general local 
government against such payments. 

(d) Additional conditions. A State or 
TePritory may not place additional 
conditions or requirements on 
distributions to nonentitlement units of 
local government or umts of general 
local government beyond those required 
by section 603 of the Social Security Act 
or trus subpart. 

Laurie Schaffer, 
Acting General Counsel. 
[FR Doc. 2021- 10263 Filed 5-13- 21: 11:15 IIJll] 
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