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THE STATE OF TEXAS 8§
8§ KNOW ALL MEN BY THESE PRESENTS:
COUNTY OF FORT BEND 8§

ARPA SUBRECIPIENT AGREEMENT
CULLINAN PARK CONSERVANCY

This ARPA Subrecipient Agreement is made and entered by and between Fort Bend
County, a body corporate and politic under the laws of the State of Texas, acting by and through
its Commissioners Court, (“County”) and Cullinan Park Conservancy, (“Subrecipient”) a private,
non-profit entity located in Fort Bend County. Subrecipient and the County may be referred to
collectively as the “Parties.”

WHEREAS, the American Rescue Plan Act (ARPA) provides $350 billion in aid to state,
local, Tribal, and territorial governments to be used for economic relief in response to the COVID-
19 pandemic for “assistance to households, small businesses, and non-profits, or aid to impacted
industries such as tourism, travel and hospitality;”

WHEREAS, the County desires to allocate portions of the $157 million in ARPA Funds
awarded to Fort Bend County to small businesses and nonprofits located in Fort Bend County
whose operations and financial condition were adversely impacted by the COVID-19 public
health emergency, whether through a reduction in revenues, increase in operating costs related
to implementing COVID-19 prevention or mitigation tactics or other higher operating costs
experienced during the pandemic, business disruption or closure, event cancellation, and/or
other similar circumstances during the pandemic that created a financial hardship, with such
allocation of funds to be consistent with the Eligible Uses of ARPA Funds outlined above;

WHEREAS, the County and Subrecipient desire to enter into this Agreement so that the
County may transfer ARPA Funds to the Subrecipient to be distributed by Subrecipient for
appropriate and qualifying expenditures of the grant funds;

WHEREAS, this Agreement is not for an expenditure under Texas Local Government Code
Chapter 262, but an Agreement to transfer grant funds from County to Subrecipient, specifically
authorized by 42 USC 803 (b) (3) (c) (3) for the purpose of meeting ARPA’ s goals.

NOW, THEREFORE, in consideration of the foregoing recitals which are incorporated herein by
reference, and the terms and conditions set forth below, the parties agree as follows:

1. Effective Date and Term. This Agreement shall commence when last executed by all parties
and remain in effect until December 31, 2024, unless terminated by the County in writing.

2. ARPA Funds. The County shall transfer and Subrecipient hereby agrees to accept, Funds to
be distributed by Subrecipient in the amounts as follows:

$225,000.00 for calendar year 2022
$225,000.00 for calendar year 2023
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Total amount to be transferred | $450,000.00
To Subrecipient:

This is the total maximum funding the County shall have available specifically allocated to
fully discharge any and all liabilities that may be incurred by the County under this
Agreement.

Subrecipient’s Use of ARPA Funds. Subrecipient shall utilize its grant to perform, or cause to
be performed, the public purpose Project described in the attached Exhibit "A” (hereinafter
the “Project.”) Subrecipient shall ensure that the ARPA Funds are used only as allowed by
as allowed by 31 CFR Part 35 (incorporated and attached as Exhibit B).

Reimbursement Request & Reporting Requirements. To facilitate reporting requirements for
usage of ARPA funding imposed on County and as a condition of receiving this transfer of
funds, Subrecipient shall:

A. Track and document the expenditure of the Funds in order to substantiate that the Funds
were, in fact, expended only on the Project.

B. Immediately reimburse the County the entire amount of any of any portion of the Funds
transferred to Subrecipient that were used for a purpose that is inconsistent with these
Funding Standards (hereinafter referred to as an "Unauthorized Expenditure"),

C. Immediately return any unexpended Funds to the County in the event the Project is
discontinued or otherwise terminated prior to completion.

D. Ensure compliance with all federal terms as stated in Exhibit C including that these
federal terms will flow down to all third party contractors and their subcontracts at every
tier that exceed the simplified acquisition threshold, unless a particular award term or
condition specifically indicates otherwise. Subrecipient shall require that these clauses
shall be included in each covered transaction at any tier.

Termination. The County may terminate this Agreement, for convenience or otherwise and
for no consideration or damages, upon prior notice to the Subrecipient.

Independent Contractor. Each party under the Agreement shall be for all purposes an
Independent Contractor. Nothing contained herein will be deemed to create an association,
a partnership, a joint venture, or a relationship of principal and agent, or employer and
employee between the parties. The Subrecipient shall not be, or be deemed to be, or act or
purport to act, as an employee, agent, or representative of the County for any purpose.

SUBRECIPIENT SHALL INDEMNIFY AND DEFEND COUNTY AGAINST
ALL LOSSES, LIABILITIES, CLAIMS, CAUSES OF ACTION, AND OTHER
EXPENSES, INCLUDING REASONABLE ATTORNEYS FEES, ARISING
FROM ACTIVITIES OF NON PROFIT, ITS AGENTS, SERVANTS OR
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11.

12.

EMPLOYEES, PERFORMED UNDER THIS AGREEMENT THAT RESULT
FROM THE NEGLIGENT ACT, ERROR, OR OMISSION OF
SUBRECIPIENT OR ANY OF SUBRECIPIENT’S AGENTS, SERVANTS OR
EMPLOYEES. THE SECTION SHALL SURVIVE THE EXPIRATION OR
TERMINATION OF THIS AGREEMENT.

Compliance with Laws, Guidelines. Each party to this Agreement shall comply with all federal,
state, and local laws, statutes, ordinances, rules and regulations, and the orders and decrees
of any courts or administrative bodies or tribunals in any matter affecting the performance
of this Agreement.

Notices. All notices and communications under this Agreement shall be mailed by certified
mail, return receipt requested, or delivered to the following addresses:

County: Fort Bend County
Attention: County Judge
401 Jackson Street
Richmond, Texas 77469

With a copy to: Fort Bend County
Attention: County Auditor
301 Jackson Street, Suite 701
Richmond, Texas 77469

Subrecipient : Cullinan Park Conservancy
P.O. Box 422
Sugar Land, Texas 77478

Venue and Governing Law. The laws of the State of Texas govern all disputes arising out of
or relating to this Agreement. The parties hereto acknowledge that venue is proper in Fort
Bend County, Texas, for all legal actions or proceedings arising out of or relating to this
Agreement and waive the right to sue or be sued elsewhere.

No Third-Party Beneficiaries. This Agreement is for the sole and exclusive benefit of the
parties hereto and nothing in this Agreement, express or implied, is intended to confer or
shall be construed as conferring upon any other person any rights, remedies or any other
type or types of benefits.

Incorporation of Exhibits. All of the Exhibits referred to in this Agreement are incorporated
by reference as if set forth verbatim herein.
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Construction. Each party to this Agreement acknowledges that it and its counsel have
reviewed this Agreement and that the normal rules of construction are not applicable and
there will be no presumption that any ambiguities will be resolved against the drafting party
in the interpretation of this Agreement.

Relationship of the Parties. Each party to this Agreement, in the performance of this
Agreement, shall act in an individual capacity and not as agents, employees, partners, joint
ventures or associates of one another. The employees or agents of one party shall not be
deemed or construed to be the employees or agents of the other patty for any purposes
whatsoever.

No Waiver of Immunities. Nothing in this Agreement shall be deemed to waive, modify or
amend any legal defense available at law or in equity to County, its past or present officers,
employees, or agents or employees, nor to create any legal rights or claim on behalf of any
third party. County does not waive, modify, or alter to any extent whatsoever the availability
of the defense of governmental immunity under the laws of the State of Texas and of the
United States.

No Waiver. The failure or delay of any party to enforce at any time or any period of time any
of the provisions of this Agreement shall not constitute a present or future waiver of such
provisions, nor the right of either party to enforce each and every provision. Furthermore,
no term or provision hereof shall be deemed waived, and no breach excused unless such
waiver or consent shall be in writing and signed by the party claimed to have waived or
consented. Any consent by any party to, or waiver of, a breach by the other, whether
expressed or implied, shall not constitute consent to, waiver of or excuse for any other,
different or subsequent breach.

Entire Agreement. This Agreement represents the entire and integrated agreement between
the parties hereto and supersedes all prior negotiations, representations, or agreements,
either oral or written. This Agreement may be amended only by written instrument signed
by each party to this Agreement. NO OFFICIAL, EMPLOYEE, AGENT, OR REPRESENTATIVE OF
THE COUNTY HAS ANY AUTHORITY, EITHER EXPRESS OR IMPLIED, TO AMEND THIS
CONTRACT, EXCEPT PURSUANT TO SUCH EXPRESS AUTHORITY AS MAY BE GRANTED BY THE
FORT BEND COUNTY COMMISSIONERS COURT.

Conflict. In the event there is a conflict between this Agreement and the attached exhibits,
priority shall be given as follows (from first to last) to Exhibit B, then this document titled
Non-Profit Partnership Grant Program FY 2021 AMERICAN RESCUE PLAN ACT (ARPA) Funding
Agreement and last to Exhibit A.



19. EXECUTION

IN WITNESS WHEREOQF, the Parties have executed this Agreement in multiple counterparts,
each of which shall be deemed to be an original

RT D COUNTY CuLLINAN PARK CONSERVANCY
t @ o8B Wallett
KP George Authorized Agent- Signature
County Judge

Robbin Mallett
Authorized Agent- Printed Name

CPC Board President
Title

September 13, 2022
Date

09/01/22
Date

ATTEST:

! m%wt

Laura Rn!hard County Clerk

September 13, 2022
Date

AUDITOR’S CERTIFICATE

| hereby certify that funds are available in the amount of $ 450,000.00 to
accomplish and pay the obligation of Fort Bend County under the terms of this Agreement.

Robert Ed Sturdivant, Fort Bend County Auditor

Exhibit A: Project Application
Exhibit B: 31 CFR Part 35
Exhibit C: Federal Clauses

\2022 ditor\non profit service agreement\cullinan park conservancy (22-cojdg-100955)\cullinan park conservancy non profit agreement (kcj - 05.09.2022)
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FORT BEND COUNTY, TEXAS ARPA Non-profit Partnership Grant

FORT BEND COUNTY, TEXAS
FY 2021 AMERICAN RESCUE PLAN ACT (ARPA)

NON-PROFIT PARTNERSHIP GRANT PROGRAM

Notice of Intent to Participate

APPLICATION

Submitted by Entity Name: Cullinan Park Conservancy

Project Information Project Title: L€arn Explore and Play (LEAP)

Total Project Costs: $ 1,500,000

Contact Person Name: Beth Wolf

Title: EXxecutive Director

Email Address: cullinanparkconservancy@gmail.com

Area Code & Telephone: /13 478 3831

Bath a/ﬁé/ 03/04/22




Physical Address:
12414 Highway 6 S.
Sugar Land, TX 77498
(281)-616-7860

Mailing Address:

PO Box 422

Sugar Land, TX 77478
CullinanParkConservancy.org

March 4, 2022

Ms. Shaireen Khawaja

Fort Bend County Judge’s Office
401 Jackson Street

Richmond, TX 77469

Dear Ms. Khawaja,

Cullinan Park Conservancy (CPC) was founded in 2010 to oversee fundraising for the Joseph S. and Lucie H.
Cullinan Park improvements, commission archeological surveys and inventories of vegetation and wildlife and to
promote educational activities as ways to engage families and raise awareness of the park. CPC is also
concerned with environmental justice, particularly for underserved children for whom access to play areas and
park design are important considerations. CPC seeks to ensure consideration of the interests of minority
populations and the diverse socio-economic groups in Fort Bend County, and that Cullinan Park provides
accessibility to outdoor recreational facilities for all communities.

To better serve communities traditionally left behind, CPC requests your consideration of a $500,000 request for
ARPA funds towards the funding of LEAP (Learn, Explore & Play), a unique children’s play area in Cullinan Park
that supports an outdoor classroom experience. Access to green space for underserved children is a great
challenge in Fort Bend County. According to 2019-2020 data from the Texas Education Agency, 57% of enrolled
elementary and middle school students within a 5-mile radius of Cullinan Park are considered economically
disadvantaged. CPC’s goal is to see the LEAP area make a significant impact on the positive mental health of the
children of Fort Bend County. The population growth in Fort Bend County—with its related increase of minority
populations and diverse socio-economic groups—will be addressed directly by the LEAP initiative. Cullinan Park
is designed to be affordable to communities with limited accessibility to outdoor activities.

Additionally, the 2018 City of Sugar Land Parks, Recreation and Open Space Master Plan noted that residents
consider trails, natural areas, wildlife habitat, and playgrounds as well as canoe launches and active recreation
facilities to be high priorities for the community. The Master Plan provides strategic direction for the CPC and its
implementation is based on prioritization and funding considerations. For many years, Cullinan Park provided
limited internal circulation for vehicular access, leaving large areas of the site only accessible through a lengthy
hike. More importantly, only a limited portion of planned park use supported recreation for young children and
group activities.

CPC successfully completed the first phase of its fundraising initiative with more than $1.2 million for Park
improvements, which were completed in September 2019. The renovations proved very timely by enabling CPC
to raise park awareness through improved access, capital improvements in electricity, water, and parking,
development of a .33-mile accessible trail around White Lake, construction of a boardwalk and overlook on the
east side of White Lake, invasive species removal, native tree plantings, and improved educational and
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Physical Address:
12414 Highway 6 S.
Sugar Land, TX 77498
(281)-616-7860

Mailing Address:

PO Box 422

Sugar Land, TX 77478
CullinanParkConservancy.org

wayfinding signage. These much-needed improvements made Cullinan Park visitor numbers double over the last
year, providing access to activities otherwise limited by COVID-19 and a safe and peaceful space to gather.
Cullinan Park drew nearly 150,000 visitors in 2021, a growing number that reflects each improvement CPC
makes to the park.

Currently, CPC has committed $750,000 to the needed parking expansion at Cullinan Park and is working with
the City of Sugar Land to complete this expansion. There limited number of parking spots available causes
visitors to park along the narrow entry road creating a safety issue. This project will be complete by the end of
2022.

However, the lasting impact of COVID-19 has slowed CPC’s fundraising efforts for the LEAP initiative, which has a
fundraising goal of $1.5 million to create an accessible outdoors classroom experience for all children. To date,
$390,000 has been raised. ARPA funds would significantly help CPC toward our LEAP fundraising goal.

The dramatic population growth of Fort Bend County—from 225,421 in 1990 to approximately 900,000 in
2021—also demonstrates the great need for cultivating and maintaining this natural asset. Increased
urbanization combined with dwindling natural spaces and outdoor recreation time have sparked concerns about
children’s diminishing contact with nature. Interaction with nature through landscapes, wildlife, and the
botanical world helps promote a positive outlook, supporting mindfulness and other psychological benefits.

A 2021 report in the journal Pediatrics reviewed nearly 300 studies and found a strong connection between the
presence of green spaces near homes and schools and positive mental health in children in addition to improved
physical activity. The report also found that children from historically marginalized communities reaped
pronounced benefits from access to nature. Research shows that interaction with nature through landscapes,
wildlife, and the botanical world helps promote a positive outlook while offering psychological benefits such as
mindfulness.

CPC recognizes that making a natural learning environment available to children will contribute to their
increased self-esteem, greater cognitive development, and an enhanced quality of life. Funding for LEAP will
generate a significant return in terms of positive mental health for the children of Fort Bend and Harris Counties.
Children benefit from outdoor education, play, and exploration through the use of fine and gross motor skills
essential to physical development. Education by exploration, especially in children, helps develop a strong sense
of self and independence. Interaction with nature promotes creativity, cultivates imagination, and teaches
responsibility while keeping children active and engaged.

LEAP will further enhance and protect the natural beauty of the park, transforming a natural treasure into a
community hub for family nature activities on Houston’s west side. This constructed learning environment,
divided into zones, creates opportunities to investigate the woodlands, wetlands, flora, and fauna of the park,
test physical limits through exploration, stimulate imagination, and create a sense of adventure in a safe, fun
setting. The anticipated Cullinan Park LEAP includes 8 distinctive activity zones outlined below.

Page 2 of 6



Physical Address:
12414 Highway 6 S.
Sugar Land, TX 77498
(281)-616-7860

Mailing Address:

PO Box 422

Sugar Land, TX 77478
CullinanParkConservancy.org

1. The Wandering Creek invites play through a dry and wet creek bed. Children can balance on the rocks, jump
across the creek, skip stones, build dams, and observe the shapes, textures, and sounds of the creek. The
benefits of outdoor education, play, and exploration have been well documented. Interaction with nature
builds confidence, promotes creativity, imagination, and free thinking, teaches responsibility, reduces stress
and fatigue, and gets children moving.

Features to be constructed and installed in this area:
e Interactive Wet Creek bed
e Interactive Dry Creek bed
e Water sources
e Hand Pump
e Water runnels
e Boulders
e Paths and boardwalks crossing the creek
e Wetland planting areas

2. Exploration Village celebrates imaginative play through exploration of the textures and properties of water,
sand, mud, and other natural materials. Creative construction is encouraged with natural loose materials,
and supports fine motor movement, low-risk problem solving, and development of decision-making skills.

Features to be constructed and installed in this area:
e Village play huts
e Interactive water runnels and water tables
e Loose parts play elements, including but not limited to natural loose parts, building blocks, buckets
e Sand dig area
e Pathways of various materials
e Parent zone, including benches and moveable tables and chairs

3. Habitat Exploration Village is a native area focused on the discovery of senses and exploration through
trails, sensory experiences, quiet huts, and multiple learning opportunities. Education by exploration
supports a sense of self and independence essential to childhood development.

Features to be constructed and installed in this area:
e Habitat gardens
e Planting and irrigation
e Educational signage
Diverse exploration and sensory pathways
Quiet huts
Benches
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Physical Address:
12414 Highway 6 S.
Sugar Land, TX 77498
(281)-616-7860

Mailing Address:

PO Box 422

Sugar Land, TX 77478
CullinanParkConservancy.org

4. The Lawn provides flexible gathering areas with sun and shade for unstructured play, events, and parties,
where running, wandering, relaxing, and connects visitors in an outdoor environment. The Lawn Pavilion is a
covered gathering space for picnics, parties, and respite.

Features to be constructed and installed in this area:
e Open air multi-purpose pavilion
e Open lawn
e Benches, tables, chairs, and trash receptacles
e Closed loop pathway
e Planting and irrigation

5. The Birds Nest explores the world through the eyes of birds. Every child thinks of perching high in a tree,
observing the surroundings from above and gathering materials to build a cozy nest. Structures of various
sizes mimic different types of nests and promote exploring, perching, building, socializing or contemplation
in a quiet space and promote imaginative play, productive engagement, responsible risk, and discovery.

Features to be constructed and installed in this area:
e Interactive bird nest nook structures
e Perch structure
e Bird habitat garden

e Deck
e Explorative paths
e  Bird blinds

6. The Treehouse Terrace is a multi-level treehouse and an exploration bridge that invite imagination,
climbing, and movement. Children gain new perspectives of nature from different elevations, close to tree
branches, leaves, and maybe a friendly creature or two that call a tree home. The Treehouse amplifies a
child’s imagination and promotes social interactions. Climbing involves full-body engagement and increases
muscle tone and strength as well as improving fine motor movement and hand-eye coordination.

Features to be constructed and installed in this area:
o Multi-level elevated treehouse
e Exploration bridge
e Exploration pathways
e Climbing elements
e Benches and seating areas
e Planting and irrigation
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Physical Address:
12414 Highway 6 S.
Sugar Land, TX 77498
(281)-616-7860

Mailing Address:

PO Box 422

Sugar Land, TX 77478
CullinanParkConservancy.org

7. Baby Birding Tower, set in an iconic Cullinan Park feature, allows children to observe the LEAP area from the
highest point in the Park. Different methods of climbing include steps, ladders, and rope bridges to improve
coordination and support levels of responsible risk-taking for all explorers. Children can observe flora and
fauna from an overview with spyglasses, binoculars, and telescopes. The Baby Birding Tower will showcase
panoramic views of the Park to all LEAP area visitors.

Features to be constructed and installed in this area:
e Interactive baby Birding Tower
e Interactive elements on tower, including steps, ladders, rope bridges, spyglasses, binoculars, and
telescopes
e Climbing elements
Educational signage
Safety surface
Parent seating areas
Diverse materials pathways
e Planting and irrigation

8. The Mounds and Chutes accommodate balancing, running, jumping, stepping, climbing, crawling,
discovering, and sliding on constructed landforms that children can run around, over, under and through.
Tunnels, bridges, nets, and slides of varying heights set a wonderful stage for games and pretend-play.
Children learn spatial awareness, employ fine and gross motor movement, and cultivate social skills.

Features to be constructed and installed in this area:
e Landform berms of varying heights
e Tunnels of multiple dimensions

Interactive bridges

Climbing nets

e Pathways of various materials

e Parent seating areas

e Planting and irrigation

Cullinan Park is designed to be a destination for engagement with nature, cultivating communities with
limited access to outdoor activities through the LEAP initiative, and maintaining a welcoming environment
to present and future residents. We hope you will allocate ARPA funds for the LEAP initiative that will
provide children with an exceptional outdoor learning environment in Cullinan Park.

Cullinan Park Conservancy is grateful for this opportunity to apply, and compliance can be easily
reported with updated number of clients served and financials, as well as other documents that may
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Physical Address:
12414 Highway 6 S.
Sugar Land, TX 77498
(281)-616-7860

Mailing Address:

PO Box 422

Sugar Land, TX 77478
CullinanParkConservancy.org

be requested. If you have questions or would like to request a tour of the latest park improvements, please
contact me at 713-478-3831 or cullinanparkconservancy@gmail.com.

Sincerely,

Btk a/%/

Beth Wolf
Executive Director

Enclosures
e Documentation of Non-profit Status
e IRS Form 990 2019 and 2020
e W9 2022
e Project budget
e CPC Statement of Financial Position
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31CFR Part 35 (up to date as of 8/08/2022)

Pandemic Relief Programs 31CFRPart 35

This content is from the eCFR and is authoritative but unofficial.

Title 31 - Money and Finance: Treasury
Subtitle A - Office of the Secretary of the Treasury

§35.1
§35.2
§35.3
§354
§35.5
§35.6
§35.7
§35.8
§35.9
§35.10 Recoupment.

§35.11 Payments to States.

§35.12 Distributions to nonentitlement units of local government and units of general local

Subpart B Compensation and Capital Distributions

§35.20 Purpose, applicability, and general provisions.

§35.21 Definitions.

§ 35.22 Restrictions on compensation.

§ 35.23 Restrictions on dividends, share buybacks, and other capital distributions.

§35.24 Annual certification.

§ 35.25 Exemptive relief.

Subpart C State Small Business Credit Initiative Small Business Owners

§ 35.26 Authority, scope, and purpose.

§ 35.27 Definitions.

§35.28 Annual report requirements.

§35.29 Format.

Appendix A to Part 35
Emergency Capital Investment Program Model Excessive or

31CFR Part 35 (enhanced display) pagelof33



31CFR Part 35 (up to date as of 8/08/2022)

Pandemic Relief Programs 31CFR35

PART 35 - PANDEMIC RELIEF PROGRAMS

Subpart A - Coronavirus State and Local Fiscal Recovery Funds

Source: 87 FR 4446, Jan. 27, 2022, unless otherwise noted.

§ 35.1 Purpose.

This part implements section 9901 of the American Rescue Plan Act (Subtitle M of Title IX of Pub. L. 117-2), which

Coronavirus State Fiscal Recovery Fund and Coronavirus Local Fiscal Recovery Fund.

§ 35.2 Applicability.

This part applies to states, territories, Tribal governments, metropolitan cities, nonentitlement units of local
government, counties, and units of general local government that accept a payment or transfer of funds made under
section 602 or 603 of the Social Security Act.

§ 35.3 Definitions.

Baseline means tax revenue of the recipient for its fiscal year ending in 2019, adjusted for inflation in each
reporting year using the Bureau of Economic Analysis's Implicit Price Deflator for the gross domestic
product of the United States.

Capital expenditures has the same meaning given in 2 CFR 200.1.

County means a county, parish, or other equivalent county division (as defined by the Census Bureau).

Covered benefits include, but are not limited to, the costs of all types of leave (vacation, family-related, sick,
military, bereavement, sabbatical, jury duty), employee insurance (health, life, dental, vision), retirement
(pensions, 401(k)), unemployment benefit plans (Federal and State), workers' compensation insurance,
and Federal Insurance Contributions Act taxes (which includes Social Security and Medicare taxes).

Covered change means a change in law, regulation, or administrative interpretation that reduces any tax (by
providing for a reduction in a rate, a rebate, a deduction, a credit, or otherwise) or delays the imposition of
any tax or tax increase. A change in law includes any final legislative or regulatory action, a new or
changed administrative interpretation, and the phase-in or taking effect of any statute or rule if the phase-
in or taking effect was not prescribed prior to the start of the covered period.

Covered period means, with respect to a state or territory, the period that:

(1) Begins on March 3,2021; and

31CFR 35.3 “Covered period” (1) (enhanced display) page 2 of 33



31CFR Part 35 (up to date as of 8/08/2022)

Pandemic Relief Programs 31CFR 35.3 “Covered period” (2)

(2) Ends on the last day of the fiscal year of such State or territory in which all funds received by the
State or territory from a payment made under section 602 or 603 of the Social Security Act have
been expended or returned to, or recovered by, the Secretary.

COVID-19 means the Coronavirus Disease 2019.

COVID-19 public health emergency means the period beginning on January 27, 2020 and lasting until the
termination of the national emergency concerning the COVID-19 outbreak declared pursuant to the
National Emergencies Act (50 U.S.C. 1601 et seq.).

Deposit means an extraordinary payment of an accrued, unfunded liability. The term deposit does not refer to
routine contributions made by an employer to pension funds as part of the employer's obligations related
to payroll, such as either a pension contribution consisting of a normal cost component related to current
employees or a component addressing the amortization of unfunded liabilities calculated by reference to
the employer's payroll costs.

Eligible employer means an employer of an eligible worker who performs essential work.

Eligible workers means workers needed to maintain continuity of operations of essential critical infrastructure
sectors, including health care; emergency response; sanitation, disinfection, and cleaning work;
maintenance work; grocery stores, restaurants, food production, and food delivery; pharmacy; biomedical
research; behavioral health work; medical testing and diagnostics; home- and community-based health
care or assistance with activities of daily living; family or childcare; social services work; public health
work; vital services to Tribes; any work performed by an employee of a State, local, or Tribal government;
educational work, school nutrition work, and other work required to operate a school facility; laundry work;
elections work; solid waste or hazardous materials management, response, and cleanup work; work
requiring physical interaction with patients; dental care work; transportation and warehousing; work at
hotel and commercial lodging facilities that are used for COVID-19 mitigation and containment; work in a
mortuary; and work in critical clinical research, development, and testing necessary for COVID-19
response.

(1) With respect to a recipient that is a metropolitan city, nonentitlement unit of local government, or
county, workers in any additional non-public sectors as each chief executive officer of such recipient
may designate as critical to protect the health and well-being of the residents of their metropolitan
city, nonentitlement unit of local government, or county; or

(2) With respect to a State, territory, or Tribal government, workers in any additional non-public sectors
as each Governor of a State or territory, or each Tribal government, may designate as critical to
protect the health and well-being of the residents of their State, territory, or Tribal government.

Essential work means work that:
(1) Is not performed while teleworking from a residence; and
(2) Involves:

(i) Regular in-person interactions with patients, the public, or coworkers of the individual that is
performing the work; or

(i) Regular physical handling of items that were handled by, or are to be handled by patients, the
public, or coworkers of the individual that is performing the work.

31CFR 35.3 “Essential work” (2)(ii) (enhanced display) page 3 of 33



31CFR Part 35 (up to date as of 8/08/2022)

Pandemic Relief Programs 31CFR 35.3 “Funds

Funds means, with respect to a recipient, amounts provided to the recipient pursuant to a payment made under
section 602(b) or 603(b) of the Social Security Act or transferred to the recipient pursuant to section
603(c)(4) of the Social Security Act.

General revenue means money that is received from tax revenue, current charges, and miscellaneous general
revenue, excluding refunds and other correcting transactions and proceeds from issuance of debt or the
sale of investments, agency or private trust transactions, and intergovernmental transfers from the
Federal Government, including transfers made pursuant to section 9901 of the American Rescue Plan Act.
General revenue also includes revenue from liquor stores that are owned and operated by state and local
governments. General revenue does not include revenues from utilities, except recipients may choose to
include revenue from utilities that are part of their own government as general revenue provided the
recipient does so consistently over the remainder of the period of performance. Revenue from Tribal
business enterprises must be included in general revenue.

Intergovernmental transfers means money received from other governments, including grants and shared taxes.
Low-income household means a household with:

(1) Income at or below 185 percent of the Federal Poverty Guidelines for the size of its household based
on the poverty guidelines published most recently by the Department of Health and Human Services;
or

(2) Income at or below 40 percent of the Area Median Income for its county and size of household
based on data published most recently by the Department of Housing and Urban Development.

Micro-business means a small business that has five or fewer employees, one or more of whom owns the small
business.

Moderate-income household means a household with:

(1) Income at or below 300 percent of the Federal Poverty Guidelines for the size of its household based
on poverty guidelines published most recently by the Department of Health and Human Services; or

(2) Income at or below 65 percent of the Area Median Income for its county and size of household
based on data published most recently by the Department of Housing and Urban Development.

Metropolitan city has the meaning given that term in section 102(a)(4) of the Housing and Community
Development Act of 1974 (42 U.S.C. 5302(a)(4)) and includes cities that relinquish or defer their status as

for fiscal year 2021.

Net reduction in total spending is measured as the State or territory's total spending for a given reporting year
excluding its spending of funds, subtracted from its total spending for its fiscal year ending in 2019,
adjusted for inflation using the Bureau of Economic Analysis's Implicit Price Deflator for the gross
domestic product of the United States for that reporting year.

Nonentitlement unit of local government means a “city,” as that term is defined in section 102(a)(5) of the
Housing and Community Development Act of 1974 (42 U.S.C. 5302(a)(5)), that is not a metropolitan city.

Nonprofit means a nonprofit organization that is exempt from Federal income taxation and that is described in
section 501(c)(3) or 501(c)(19) of the Internal Revenue Code.

Obligation means an order placed for property and services and entering into contracts, subawards, and similar
transactions that require payment.
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Pension fund means a defined benefit plan and does not include a defined contribution plan.

Period of performance means the time period described in § 35.5 during which a recipient may obligate and

expend funds in accordance with sections 602(c)(1) and 603(c)(1) of the Social Security Act and this
subpart.

Premium pay means an amount of up to $13 per hour that is paid to an eligible worker, in addition to wages or
remuneration the eligible worker otherwise receives, for all work performed by the eligible worker during
the COVID-19 public health emergency. Such amount may not exceed $25,000 in total over the period of
performance with respect to any single eligible worker. Premium pay may be awarded to non-hourly and
part-time eligible workers performing essential work. Premium pay will be considered to be in addition to
wages or remuneration the eligible worker otherwise receives if, as measured on an hourly rate, the
premium pay is:

(1) With regard to work that the eligible worker previously performed, pay and remuneration equal to the
sum of all wages and remuneration previously received plus up to $13 per hour with no reduction,
substitution, offset, or other diminishment of the eligible worker's previous, current, or prospective
wages or remuneration; or

(2) With regard to work that the eligible worker continues to perform, pay of up to $13 per hour that is in
addition to the eligible worker's regular rate of wages or remuneration, with no reduction,
substitution, offset, or other diminishment of the worker's current and prospective wages or
remuneration.

Recipient means a State, territory, Tribal government, metropolitan city, nonentitlement unit of local government,
county, or unit of general local government that receives a payment made under section 602(b) or 603(b)
of the Social Security Act or transfer pursuant to section 603(c)(4) of the Social Security Act.

Reporting year means a single year or partial year within the covered period, aligned to the current fiscal year of
the State or territory during the covered period.

Secretary means the Secretary of the Treasury.
State means each of the 50 States and the District of Columbia.
Small business means a business concern or other organization that:

(1) Has no more than 500 employees or, if applicable, the size standard in number of employees
established by the Administrator of the Small Business Administration for the industry in which the
business concern or organization operates, and

(2) Is asmall business concern as defined in section 3 of the Small Business Act (15 U.S.C. 632).

Tax revenue means revenue received from a compulsory contribution that is exacted by a government for public
purposes excluding refunds and corrections and, for purposes of § 35.8, intergovernmental transfers. Tax
revenue does not include payments for a special privilege granted or service rendered, employee or
employer assessments and contributions to finance retirement and social insurance trust systems, or

special assessments to pay for capital improvements.

Territory means the Commonwealth of Puerto Rico, the United States Virgin Islands, Guam, the Commonwealth
of the Northern Mariana Islands, or American Samoa.
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Title I eligible schools means schools eligible to receive services under section 1113 of Title I, Part A of the
Elementary and Secondary Education Act of 1965, as amended (20 U.S.C. 6313), including schools served
under section 1113(b)(1)(C) of that Act.

Tribal enterprise means a business concern:

(1) That is wholly owned by one or more Tribal governments, or by a corporation that is wholly owned by
one or more Tribal governments; or

(2) Thatis owned in part by one or more Tribal governments, or by a corporation that is wholly owned by
one or more Tribal governments, if all other owners are either United States citizens or small
business concerns, as these terms are used and consistent with the definitions in 15 U.S.C.
657a(b)(2)(D).

Tribal government means the recognized governing body of any Indian or Alaska Native Tribe, band, nation,
pueblo, village, community, component band, or component reservation, individually identified (including
parenthetically) in the list published on January 29, 2021, pursuant to section 104 of the Federally
Recognized Indian Tribe List Act of 1994 (25 U.S.C. 5131).

Unemployment rate means the U-3 unemployment rate provided by the Bureau of Labor Statistics as part of the
Local Area Unemployment Statistics program, measured as total unemployment as a percentage of the
civilian labor force.

Unemployment trust fund means an unemployment trust fund established under section 904 of the Social
Security Act (42 U.S.C. 1104).

Unit of general local government has the meaning given to that term in section 102(a)(1) of the Housing and
Community Development Act of 1974 (42 U.S.C. 5302(a)(1)).

§ 35.4 Reservation of authority, reporting.

(a) Reservation of authority. Nothing in this part shall limit the authority of the Secretary to take action to
enforce conditions or violations of law, including actions necessary to prevent evasions of this subpart.

(b) Extensions or accelerations of timing. The Secretary may extend or accelerate any deadline or compliance
date of this part, including reporting requirements that implement this subpart, if the Secretary
determines that such extension or acceleration is appropriate. In determining whether an extension or
acceleration is appropriate, the Secretary will consider the period of time that would be extended or
accelerated and how the modified timeline would facilitate compliance with this subpart.

(c) Reporting and requests for other information. During the period of performance, recipients shall provide to
the Secretary periodic reports providing detailed accounting of the uses of funds, modifications to a State
or Territory's tax revenue sources, and such other information as the Secretary may require for the
administration of this section. In addition to regular reporting requirements, the Secretary may request
other additional information as may be necessary or appropriate, including as may be necessary to
prevent evasions of the requirements of this subpart. False statements or claims made to the Secretary
may result in criminal, civil, or administrative sanctions, including fines, imprisonment, civil damages and
penalties, debarment from participating in Federal awards or contracts, and/or any other remedy available
by law.
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§ 35.5 Use of funds.

(a)

(b)

(c)

In general. A recipient may only use funds to cover costs incurred during the period beginning March 3,
2021, and ending December 31, 2024, for one or more of the purposes enumerated in sections 602(c)(1)

the restrictions set forth in sections 602(c)(2) and 603(c)(2) of the Social Security Act, as applicable.

Costs incurred. A cost shall be considered to have been incurred for purposes of paragraph (a) of this

section if the recipient has incurred an obligation with respect to such cost by December 31, 2024.

Return of funds. A recipient must return any funds not obligated by December 31, 2024. A recipient must
also return funds obligated by December 31, 2024 but not expended by December 31, 2026.

§ 35.6 Eligible uses.

(a)

.7 and 35.8, a recipient may use funds for one or more of the purposes

In general. Subject to §§ 35

Responding to the public health emergency or its negative economic impacts. A recipient may use funds
to respond to the public health emergency or its negative economic impacts if the use meets the criteria

may also articulate additional eligible programs, services, or capital expenditures from time to time that
satisfy the eligibility criteria of this paragraph (b), which shall be eligible under this paragraph (b).

(1) Identifying eligible responses to the public health emergency or its negative economic impacts.

identifies a harm or impact to a beneficiary or class of beneficiaries caused or exacerbated by
the public health emergency or its negative economic impacts and the program, service, or
capital expenditure responds to such harm.

(i) A program, service, or capital expenditure is eligible under this paragraph (b)(1) if a recipient

(ii) A program, service, or capital expenditure responds to a harm or impact experienced by an
identified beneficiary or class of beneficiaries if it is reasonably designed to benefit the
beneficiary or class of beneficiaries that experienced the harm or impact and is related and
reasonably proportional to the extent and type of harm or impact experienced.

(2) Identified harms: Presumptions of impacted and disproportionately impacted beneficiaries. A
recipient may rely on the following presumptions to identify beneficiaries presumptively impacted or
disproportionately impacted by the public health emergency or its negative economic impacts for
the purpose of providing a response under paragraph (b)(1) or (b)(3) of this section:

(i) Households or populations that experienced unemployment; experienced increased food or
housing insecurity; qualify for the Children's Health Insurance Program (42 U.S.C. 1397aa et

address impacts of lost instructional time for students in kindergarten through twelfth grade,
any student who did not have access to in-person instruction for a significant period of time;
and low- and moderate-income households and populations are presumed to be impacted by
the public health emergency or its negative economic impacts;
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(3)

(i) The general public is presumed to be impacted by the public health emergency for the
purposes of providing the uses set forth in subparagraphs (b)(3)(i)(A) and (b)(3)(i)(C); and

(iii) The following households, communities, small businesses, and nonprofit organizations are
presumed to be disproportionately impacted by the public health emergency or its negative
economic impacts:

(A)

(B)

(©)

Households and populations residing in a qualified census tract; households and
populations receiving services provided by Tribal governments; households and
populations residing in the territories; households and populations receiving services
provided by territorial governments; low-income households and populations; households
that qualify for Temporary Assistance for Needy Families (42 U.S.C. 601 et seq.), the

Title | eligible schools;

Small businesses operating in a qualified census tract, operated by Tribal governments or
on Tribal lands, or operating in the territories; and

Nonprofit organizations operating in a qualified census tract, operated by Tribal
governments or on Tribal lands, or operating in the territories.

Enumerated eligible uses: Responses presumed reasonably proportional. A recipient may use funds
to respond to the public health emergency or its negative economic impacts on a beneficiary or
class of beneficiaries for one or more of the following purposes unless such use is grossly
disproportionate to the harm caused or exacerbated by the public health emergency or its negative
economic impacts:

(i) Responding to the public health impacts of the public health emergency for purposes including:

(A)

COVID-19 mitigation and prevention in a manner that is consistent with recommendations
and guidance from the Centers for Disease Control and Prevention, including vaccination
programs and incentives; testing programs; contact tracing; isolation and quarantine;
mitigation and prevention practices in congregate settings; acquisition and distribution of
medical equipment for prevention and treatment of COVID-19, including personal
protective equipment; COVID-19 prevention and treatment expenses for public hospitals or
health care facilities, including temporary medical facilities; establishing or enhancing
public health data systems; installation and improvement of ventilation systems in
congregate settings, health facilities, or other public facilities; and assistance to small
businesses, nonprofits, or impacted industries to implement mitigation measures;

Medical expenses related to testing and treating COVID-19 that are provided in a manner
consistent with recommendations and guidance from the Centers for Disease Control and
Prevention, including emergency medical response expenses, treatment of long-term
symptoms or effects of COVID-19, and costs to medical providers or to individuals for
testing or treating COVID-19;

31CFR 35.6(b)(3)(i)(B) (enhanced display) page 8 of 33



31CFR Part 35 (up to date as of 8/08/2022)

Pandemic Relief Programs

31 CFR 35.6(b)(3)(i)(C)

(C) Behavioral health care, including prevention, treatment, emergency or first-responder
programs, harm reduction, supports for long-term recovery, and behavioral health facilities
and equipment; and

(D) Preventing and responding to increased violence resulting from the public health
emergency, including community violence intervention programs, or responding to
increased gun violence resulting from the public health emergency, including payroll and
covered benefits associated with community policing strategies; enforcement efforts to
reduce gun violence; and investing in technology and equipment;

(i) Responding to the negative economic impacts of the public health emergency for purposes

including:

(A) Assistance to households and individuals, including:

(1)

(9)

Assistance for food; emergency housing needs; burials, home repairs, or
weatherization; internet access or digital literacy; cash assistance; and assistance
accessing public benefits;

Paid sick, medical, or family leave programs, or assistance to expand access to
health insurance;

Childcare, early learning services, home visiting, or assistance for child welfare-
involved families or foster youth;

Programs to address the impacts of lost instructional time for students in
kindergarten through twelfth grade;

Development, repair, and operation of affordable housing and services or programs
to increase long-term housing security;

Financial services that facilitate the delivery of Federal, State, or local benefits for
unbanked and underbanked individuals;

Benefits for the surviving family members of individuals who have died from
COVID-19, including cash assistance to surviving spouses or dependents of
individuals who died of COVID-19;

Assistance for individuals who want and are available for work, including those who
are unemployed, have looked for work sometime in the past 12 months, who are
employed part time but who want and are available for full-time work, or who are
employed but seeking a position with greater opportunities for economic
advancement;

Facilities and equipment related to the provision of services to households provided
in subparagraphs (b)(3)(ii)(A)(1)-(8);

(10) The following expenses related to Unemployment Trust Funds:

(i)  Contributions to a recipient Unemployment Trust Fund and repayment of
principal amounts due on advances received under Title Xl of the Social
Security Act (42 U.S.C. 1321) up to an amount equal to the difference between
the balance in the recipient's Unemployment Trust Fund as of January 27, 2020
and the balance of such account as of May 17, 2021 plus the principal amount

outstanding as of May 17, 2021 on any advances received under Title XII of the
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Social Security Act between January 27, 2020 and May 17, 2021; provided that if
a recipient repays principal on Title XIl advances or makes a contribution to an
Unemployment Trust Fund after April 1, 2022, such recipient shall not reduce
average weekly benefit amounts or maximum benefit entitlements prior to
December 31, 2024; and

(i) Any interest due on such advances received under Title Xl of the Social
Security Act (42 U.S.C. 1321); and

(17) A program, service, capital expenditure, or other assistance that is provided to a
disproportionately impacted household, population, or community, including:

(i) Services to address health disparities of the disproportionately impacted
household, population, or community;

(ii)  Housing vouchers and relocation assistance;

(iii) Investments in communities to promote improved health outcomes and public
safety such as parks, recreation facilities, and programs that increase access to
healthy foods;

(iv) Capital expenditures and other services to address vacant or abandoned
properties;

(v) Services to address educational disparities; and

(vi) Facilities and equipment related to the provision of these services to the
disproportionately impacted household, population, or community.

(B) Assistance to small businesses, including:

(1) Programs, services, or capital expenditures that respond to the negative economic
impacts of the COVID-19 public health emergency, including loans or grants to
mitigate financial hardship such as declines in revenues or impacts of periods of
business closure, or providing technical assistance; and

(2) A program, service, capital expenditure, or other assistance that responds to
disproportionately impacted small businesses, including rehabilitation of commercial
properties; storefront and fagade improvements; technical assistance, business
incubators, and grants for start-ups or expansion costs for small businesses; and
programs or services to support micro-businesses;

(C) Assistance to nonprofit organizations including programs, services, or capital
expenditures, including loans or grants to mitigate financial hardship such as declines in
revenues or increased costs, or technical assistance;

(D) Assistance to tourism, travel, hospitality, and other impacted industries for programs,
services, or capital expenditures, including support for payroll costs and covered benefits
for employees, compensating returning employees, support for operations and
maintenance of existing equipment and facilities, and technical assistance; and

(E) Expenses to support public sector capacity and workforce, including:
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(1) Payroll and covered benefit expenses for public safety, public health, health care,
human services, and similar employees to the extent that the employee's time is
spent mitigating or responding to the COVID-19 public health emergency;

(2) Payroll, covered benefit, and other costs associated with programs or services to
support the public sector workforce and with the recipient:

(i) Hiring or rehiring staff to fill budgeted full-time equivalent positions that existed
on January 27, 2020 but that were unfilled or eliminated as of March 3, 2021; or

(ii) Increasing the number of its budgeted full-time equivalent employees by up to
the difference between the number of its budgeted full-time equivalent
employees on January 27, 2020, multiplied by 1.075, and the number of its
budgeted full-time equivalent employees on March 3, 2021, provided that funds
shall only be used for additional budgeted full-time equivalent employees above
the recipient's number of budgeted full-time equivalent employees as of March

3,2021;

(3) Costs to improve the design and execution of programs responding to the COVID-19
pandemic and to administer or improve the efficacy of programs addressing the
public health emergency or its negative economic impacts; and

(4) Costs associated with addressing administrative needs of recipient governments
that were caused or exacerbated by the pandemic.

(4) Capital expenditures. A recipient, other than a Tribal government, must prepare a written justification
for certain capital expenditures according to Table 1 to paragraph (b)(4) of this section. Such written
justification must include the following elements:

(i) Describe the harm or need to be addressed;

(i) Explain why a capital expenditure is appropriate; and

(iii) Compare the proposed capital expenditure to at least two alternative capital expenditures and
demonstrate why the proposed capital expenditure is superior.

Table 1 to Paragraph (b)(4)

If a project has total
expected
capital expenditures
of

and the use is enumerated in (b)(3),
then

and the use is not enumerated in
(b)(3), then

Less than $1 million

No Written Justification required

No Written Justification required.

Greater than or equal
to $1 million, but less
than $10 million

Written Justification required but
recipients are not required to submit as
part of regular reporting to Treasury

Written Justification required and
recipients must submit as part of
regular reporting to Treasury.

$10 million or more

Written Justification required and
recipients must submit as part of regular

reporting to Treasury
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(c) Providing premium pay to eligible workers. A recipient may use funds to provide premium pay to eligible
workers of the recipient who perform essential work or to provide grants to eligible employers that have
eligible workers who perform essential work, provided that any premium pay or grants provided under this
paragraph (c) must respond to eligible workers performing essential work during the COVID-19 public

eligible workers performing essential work during the COVID-19 public health emergency if:

(1) The eligible worker's total wages and remuneration, including the premium pay, is less than or equal
to 150 percent of the greater of such eligible worker's residing State's or county's average annual
wage for all occupations as defined by the Bureau of Labor Statistics' Occupational Employment and
Wage Statistics;

(2) The eligible worker is not exempt from the Fair Labor Standards Act overtime provisions (29 U.S.C.

(3) The recipient has submitted to the Secretary a written justification that explains how providing
premium pay to the eligible worker is responsive to the eligible worker performing essential work
during the COVID-19 public health emergency (such as a description of the eligible workers' duties,
health, or financial risks faced due to COVID-19, and why the recipient determined that the premium
pay was responsive despite the worker's higher income).

(d) Providing government services. A recipient may use funds for the provision of government services to the
extent of the reduction in the recipient's general revenue due to the public health emergency, calculated
according to this paragraph (d). A recipient must make a one-time election to calculate the amount of the

reduction in the recipient's general revenue due to the public health emergency according to either
paragraph (d)(1) or (d)(2) of this section:

(1) Standard allowance. The reduction in the recipient's general revenue due to the public health
emergency over the period of performance will be deemed to be ten million dollars; or

(2) Formula. The reduction in the recipient's general revenue due to the public health emergency over the
period of performance equals the sum of the reduction in revenue, calculated as of each date
identified in paragraph (d)(2)(i) of this section and according to the formula in paragraph (d)(2)(ii) of

this section:

(i) A recipient must make a one-time election to calculate the reduction in its general revenue
using information as of either:

(A) December 31,2020, December 31, 2021, December 31, 2022, and December 31, 2023; or
(B) The last day of each of the recipient's fiscal years ending in 2020, 2021, 2022, and 2023.

(i) Areduction in arecipient's general revenue for each date identified in paragraph (d)(2)(i) of this
section equals:

Max {[Base Year Revenue * (1 + Growth Adjustment)*(ny/12)]-Actual General Revenue; 0}

Where:

(A) Base Year Revenue is the recipient's general revenue for the most recent full fiscal year
prior to the COVID-19 public health emergency;
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(B) Growth Adjustment is equal to the greater of 5.2 percent (or 0.052) and the recipient's
average annual revenue growth over the three full fiscal years prior to the COVID-19 public
health emergency;

(C) nequals the number of months elapsed from the end of the base year to the calculation
date;

(D) Subscript t denotes the specific calculation date; and

(E) Actual General Revenue is a recipient's actual general revenue collected during the
12-month period ending on each calculation date identified in paragraph (d)(2)(i) of this
section, except:

(1) For purposes of all calculation dates on or after April 1, 2022, in the case of any
change made after January 6, 2022 to any law, regulation, or administrative
interpretation that reduces any tax (by providing for a reduction in a rate, a rebate, a
deduction, a credit, or otherwise) or delays the imposition of any tax or tax increase
and that the recipient assesses has had the effect of decreasing the amount of tax
revenue collected during the 12-month period ending on the calculation date relative
to the amount of tax revenue that would have been collected in the absence of such
change, the recipient must add to actual general revenue the amount of such
decrease in tax revenue;

(2) For purposes of any calculation date on or after April 1, 2022, in the case of any
change made after January 6, 2022 to any law, regulation, or administrative
interpretation that increases any tax (by providing for an increase in a rate, the
reduction of a rebate, a deduction, or a credit, or otherwise) or accelerates the
imposition of any tax or tax increase and that the recipient assesses has had the
effect of increasing the amount of tax revenue collected during the 12-month period
ending on the calculation date relative to the amount of tax revenue that would have
been collected in the absence of such change, the recipient must subtract from
actual general revenue the amount of such increase in tax revenue;

If the recipient makes a one-time election to adjust general revenue to reflect tax changes made
during the period beginning on January 27, 2020 and ending on January 6, 2022, for purposes of
each calculation date identified in paragraph (d)(2)(i) of this section:

(i)

(ii)

In the case of any change made during such prior period to any law, regulation, or
administrative interpretation that reduces any tax (by providing for a reduction in a rate, a
rebate, a deduction, a credit, or otherwise) or delays the imposition of any tax or tax increase
and that the recipient assesses has had the effect of decreasing the amount of tax revenue
collected during the 12-month period ending on the calculation date relative to the amount of
tax revenue that would have been collected in the absence of such change, the recipient must
add to actual general revenue the amount of such decrease in tax revenue; and

In the case of any change made during such prior period to any law, regulation, or
administrative interpretation that increases any tax (by providing for an increase in a rate, the
reduction of a rebate, a deduction, or a credit, or otherwise) or accelerates the imposition of any
tax or tax increase and that the recipient assesses has had the effect of increasing the amount
of tax revenue collected during the 12-month period ending on the calculation date relative to
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the amount of tax revenue that would have been collected in the absence of such change, the
recipient must subtract from actual general revenue the amount of such increase in tax
revenue; and

(4) With respect to any calculation date during the period beginning on January 6, 2022 and ending on
March 31, 2022, if the recipient makes the election in paragraph (d)(3) of this section, the recipient

such changes in law, regulation, or administrative interpretation during the period beginning on
January 6, 2022 and ending on such calculation date.

(e) Making necessary investments in water, sewer, and broadband infrastructure. A recipient may use funds to
make the following investments in water, sewer, and broadband infrastructure.

(1) Water and sewer investments -

(i)

(i)

(iii)

(iv)

(v)

Clean Water State Revolving Fund projects. Projects or activities of the type that meet the
eligibility requirements of section 603(c) of the Federal Water Pollution Control Act (33 U.S.C.
1383(c));

Additional stormwater projects. Projects to manage, reduce, treat, or recapture stormwater or
subsurface drainage water regardless of whether such projects would improve water quality if
such projects would otherwise meet the eligibility requirements of section 603(c)(5) of the
Federal Water Pollution Control Act (33 U.S.C. 1383(c)(5));

Drinking Water State Revolving Fund projects. Projects or activities of the type that meet the
eligibility requirements of section 1452 of the Safe Drinking Water Act (42 U.S.C. 300j-12) as

implemented by the regulations adopted by the Environmental Protection Agency (EPA) under
40 CFR 35.3520, provided that:

uses of funds for certain Tribal projects; and

(B) Inthe case of lead service line replacement projects, the recipient must replace the full
length of the service line and may not replace only a partial portion of the service line.

Additional lead remediation and household water quality testing. Projects or activities to
address lead in drinking water or provide household water quality testing that are within the
scope of the programs the EPA is authorized to establish under sections 1459A(b)(2),
1459B(b)(1), 1464(d)(2), and 1465 of the Safe Drinking Water Act (42 U.S.C. 300j-19a(b)(2),
300j-19b(b)(1), 300j-24(d)(2), and 300j-25), provided that:

(A) Inthe case of lead service line replacement projects, the recipient must replace the full
length of the service line and may not replace only a partial portion of the service line; and

(B) Inthe case of projects within the scope of the program the EPA is authorized to establish
under section 1459B(b)(1) of the Safe Drinking Water Act, the recipient may determine the
income eligibility of homeowners served by lead service line replacement projects in its
discretion.

Drinking water projects to support increased population. Projects of the type that meet the
eligibility requirements of 40 CFR 35.3520 other than the requirement of subparagraph (b)(1) of

such regulation to address present or prevent future violations of health-based drinking water
standards, if the following conditions are met:
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(A)

(B)

(©)
(D)

31CFR 35.6(e)(1)(v)(A)

The project is needed to support increased population, with need assessed as of the time
the project is undertaken;

The project is designed to support no more than a reasonable level of projected increased
need, whether due to population growth or otherwise;

The project is a cost-effective means for achieving the desired level of service; and

The project is projected to continue to provide an adequate level of drinking water over its
estimated useful life.

Dams and reservoirs. Rehabilitation of dams and reservoirs if the following conditions are met:

(A)

(B)
(©)

(D)

(E)

The project meets the requirements of 40 CFR 35.3520 other than the following
requirements:

(1) The prohibition on the rehabilitation of dams and reservoirs in 40 CFR 35.3520(e)(1)
and (3); and

(2) The requirement in 40 CFR 35.3520(b)(1) that the project is needed to address
present or prevent future violations of health-based drinking water standards,
provided that if the dam or reservoir project does not meet this requirement, the
project must be needed to support increased population, with need assessed as of
the time the project is undertaken, and the project must be projected to continue to

provide an adequate level of drinking water over its estimated useful life;
The primary purpose of the dam or reservoir is for drinking water supply;

The project is needed for the provision of drinking water supply, with need assessed as of
the time the project is initiated;

The project is designed to support no more than a reasonable level of projected increased
need, whether due to population growth or otherwise; and

The project is a cost-effective means for achieving the desired level of service.

Private wells. Rehabilitation of private wells, testing initiatives to identify contaminants in
private wells, and treatment activities and remediation projects that address contamination in
private wells, if the project meets the requirements of 40 CFR 35.3520 other than the limitation
to certain eligible systems under 40 CFR 35.3520(a).

(2) Broadband investments -

(i) General. Broadband infrastructure if the following conditions are met:

(A)

(B)

The broadband infrastructure is designed to provide service to households and
businesses with an identified need, as determined by the recipient, for such infrastructure;

The broadband infrastructure is designed to, upon completion:

(1) Reliably meet or exceed symmetrical 100 Mbps download speed and upload speeds;
or

(2) Incases where it is not practicable, because of the excessive cost of the project or
geography or topography of the area to be served by the project, to provide service
reliably meeting or exceeding symmetrical 100 Mbps download speed and upload
speeds:
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(i) Reliably meet or exceed 100 Mbps download speed and between at least 20
Mbps and 100 Mbps upload speed; and

(ii) Be scalable to a minimum of 100 Mbps download speed and 100 Mbps upload
speed; and

(C) The service provider for a completed broadband infrastructure investment project that
provides service to households is required, for as long as the SLFRF-funded broadband
infrastructure is in use, by the recipient to:

(1) Participate in the Federal Communications Commission's Affordable Connectivity
Program (ACP) through the lifetime of the ACP; or

(2) Otherwise provide access to a broad-based affordability program to low-income
consumers in the proposed service area of the broadband infrastructure that
provides benefits to households commensurate with those provided under the ACP
through the lifetime of the ACP.

(i) Cybersecurity infrastructure investments. Cybersecurity infrastructure investments that are
designed to improve the reliability and resiliency of new and existing broadband infrastructure.
Such investments may include the addition or modernization of network security hardware and
software tools designed to strengthen cybersecurity for the end-users of these networks.

(f) Meeting the non-federal matching requirements for Bureau of Reclamation projects. A recipient may use
funds to meet the non-federal matching requirements of any authorized Bureau of Reclamation project.

§ 35.7 Pensions.

A recipient (other than a Tribal government) may not use funds for deposit into any pension fund.

§ 35.8 Tax.

(a) Restriction. A State or Territory shall not use funds to either directly or indirectly offset a reduction in the
net tax revenue of the State or Territory resulting from a covered change during the covered period.

(b) Violation. Treasury will consider a State or Territory to have used funds to offset a reduction in net tax
revenue if, during a reporting year:

(1) Covered change. The State or Territory has made a covered change that, either based on a
reasonable statistical methodology to isolate the impact of the covered change in actual revenue or
based on projections that use reasonable assumptions and do not incorporate the effects of
macroeconomic growth to reduce or increase the projected impact of the covered change, the State
or Territory assesses has had or predicts to have the effect of reducing tax revenue relative to
current law;

(2) Exceeds the de minimis threshold. The aggregate amount of the measured or predicted reductions in
tax revenue caused by covered changes identified under paragraph (b)(1) of this section, in the

aggregate, exceeds 1 percent of the State's or Territory's baseline;

(3) Reduction in net tax revenue. The State or Territory reports a reduction in net tax revenue, measured
as the difference between actual tax revenue and the State's or Territory's baseline, each measured
as of the end of the reporting year; and
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(4) Consideration of other changes. The aggregate amount of measured or predicted reductions in tax
revenue caused by covered changes is greater than the sum of the following, in each case, as
calculated for the reporting year:

(i) The aggregate amount of the expected increases in tax revenue caused by one or more
covered changes that, either based on a reasonable statistical methodology to isolate the
impact of the covered change in actual revenue or based on projections that use reasonable
assumptions and do not incorporate the effects of macroeconomic growth to reduce or
increase the projected impact of the covered change, the State or Territory assesses has had or
predicts to have the effect of increasing tax revenue; and

(ii) Reductions in spending, up to the amount of the State's or Territory's net reduction in total
spending, that are in:

(A) Departments, agencies, or authorities in which the State or Territory is not using funds;
and

(B) Departments, agencies, or authorities in which the State or Territory is using funds, in an
amount equal to the value of the spending cuts in those departments, agencies, or
authorities, minus funds used.

(c) Amount and revenue reduction cap. If a State or Territory is considered to be in violation pursuant to
paragraph (b) of this section, the amount used in violation of paragraph (a) of this section is equal to the

lesser of:

(1) The reduction in net tax revenue of the State or Territory for the reporting year, measured as the
difference between the State's or Territory's baseline and its actual tax revenue, each measured as of
the end of the reporting year; and,

(2) The aggregate amount of the reductions in tax revenues caused by covered changes identified in
paragraph (b)(1) of this section, minus the sum of the amounts in identified in paragraphs (b)(4)(i)

§ 35.9 Compliance with applicable laws.

A recipient must comply with all other applicable Federal statutes, regulations, and executive orders, and a recipient
shall provide for compliance with the American Rescue Plan Act, this subpart, and any interpretive guidance by
other parties in any agreements it enters into with other parties relating to these funds.

§ 35.10 Recoupment.

(a) Identification of violations -

(1) In general. Any amount used in violation of § 35.5, 35.6, or 35.7 may be identified at any time prior to
December 31, 2026.

(2) Annual reporting of amounts of violations. On an annual basis, a recipient that is a State or territory

(b) Calculation of amounts subject to recoupment -

(1) In general. Except as provided in paragraph (b)(2) of this section, the Secretary will calculate any

used in violation of such restrictions.
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(i) The amount of funds received by such recipient.

(c) Initial notice. If the Secretary calculates an amount subject to recoupment under paragraph (b) of this

section, Treasury will provide the recipient an initial written notice of the amount subject to recoupment
along with an explanation of such amounts.

(d) Request for reconsideration. Unless the Secretary extends or accelerates the time period, within 60
calendar days of receipt of an initial notice of recoupment provided under paragraph (c) of this section, a
recipient may submit a written request to the Secretary requesting reconsideration of any amounts
subject to recoupment under paragraph (b) of this section. To request reconsideration of any amounts

subject to recoupment, a recipient must submit to the Secretary a written request that includes:

(1) An explanation of why the recipient believes all or some of the amount should not be subject to
recoupment; and

(2) Adiscussion of supporting reasons, along with any additional information.

(e) Final amount subject to recoupment. Unless the Secretary extends or accelerates the time period, within
60 calendar days of receipt of the recipient's request for reconsideration provided pursuant to paragraph

(d), the recipient will be notified of the Secretary's decision to affirm, withdraw, or modify the notice of
recoupment. Such notification will include an explanation of the decision, including responses to the
recipient's supporting reasons and consideration of additional information provided. A recipient must
invoke and exhaust the procedures available under this subpart prior to seeking judicial review of a

(f) Repayment of funds. Unless the Secretary extends or accelerates the time period, a recipient shall repay
to the Secretary any amounts subject to recoupment in accordance with instructions provided by the
Secretary:

(1) Within 120 calendar days of receipt of the notice of recoupment provided under paragraph (c) of this

section, in the case of a recipient that does not submit a request for reconsideration in accordance
with the requirements of paragraph (d) of this section; or

the case of a recipient that submits a request for reconsideration in accordance with the
requirements of paragraph (d) of this section.

(g) Other remedial actions. Prior to seeking recoupment or taking other appropriate action pursuant to
paragraph (c), (d), (e), or (f) of this section, the Secretary may notify the recipient of potential violations

and provide the recipient an opportunity for informal consultation and remediation.
§ 35.11 Payments to States.

(a) In general. With respect to any State or Territory that has an unemployment rate as of the date that it
submits an initial certification for payment of funds pursuant to section 602(d)(1) of the Social Security
Act that is less than two percentage points above its unemployment rate in February 2020, the Secretary
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will withhold 50 percent of the amount of funds allocated under section 602(b) of the Social Security Act
to such State or territory until at least May 10, 2022 and not more than twelve months from the date such
initial certification is provided to the Secretary.

Payment of withheld amount. In order to receive the amount withheld under paragraph (a) of this section,

the State or Territory must submit to the Secretary the following information:

(1) A certification, in the form provided by the Secretary, that such State or Territory requires the
payment to carry out the activities specified in section 602(c) of the Social Security Act and will use
the payment in compliance with section 602(c) of the Social Security Act; and

(2) Any reports required to be filed by that date pursuant to this part that have not yet been filed.

§ 35.12 Distributions to nonentitlement units of local government and units of general local
government.

(a)

()

Nonentitlement units of local government. Each State or Territory that receives a payment from the
Secretary pursuant to section 603(b)(2)(B) of the Social Security Act shall distribute the amount of the
payment to nonentitlement units of local government in such State or Territory in accordance with the
requirements set forth in section 603(b)(2)(C) of the Social Security Act and without offsetting any debt
owed by such nonentitlement units of local governments against such payments.

Budget cap. A State or Territory may not make a payment to a nonentitlement unit of local government
pursuant to section 603(b)(2)(C) of the Social Security Act and paragraph (a) of this section in excess of
the amount equal to 75 percent of the most recent budget for the nonentitlement unit of local government
as of January 27, 2020. For purposes of this section 35.12, a nonentitlement unit of local government's
most recent budget shall mean the nonentitlement unit of local government's total annual budget,
including both operating and capital expenditure budgets, in effect as of January 27, 2020. A State or
Territory shall permit a nonentitlement unit of local government without a formal budget as of January 27,
2020, to provide a certification from an authorized officer of the nonentitlement unit of local government
of its most recent annual expenditures as of January 27, 2020, and a State or Territory may rely on such

certification for purposes of complying with this section 35.12.

Units of general local government. Each State or Territory that receives a payment from the Secretary
pursuant to section 603(b)(3)(B)(ii) of the Social Security Act, in the case of an amount to be paid to a
county that is not a unit of general local government, shall distribute the amount of the payment to units
of general local government within such county in accordance with the requirements set forth in section
603(b)(3)(B)(ii) of the Social Security Act and without offsetting any debt owed by such units of general
local government against such payments.

Additional conditions. A State or Territory may not place additional conditions or requirements on
distributions to nonentitlement units of local government or units of general local government beyond
those required by section 603 of the Social Security Act or this subpart.

Subpart B - Compensation and Capital Distributions

§ 35.20 Purpose, applicability, and general provisions.

(a)

Purpose. Pursuant Section 104A of the Community Development Banking and Financial Institutions Act of
1994 (Act), as added by the Consolidated Appropriations Act, 2021 (Pub. L. 116-260), this subpart

establishes restrictions on executive compensation, dividend payments, and share buybacks for
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recipients of capital investments under the Department of the Treasury's Emergency Capital Investment
Program (ECIP or Program), as well as additional criteria for participation in the Program that the
Secretary has determined are appropriate in furtherance of the Program goals.

(b) Applicability. This subpart applies on a consolidated basis to any insured depository institution, bank
holding company, savings and loan holding company, or federally insured credit union that issues
preferred stock or a subordinated debt instrument to the Department of the Treasury under the Program

requirements of this subpart during the ECIP period.

(c) Limitation of authority. Nothing in this subpart shall be interpreted to limit the authority of the appropriate
Federal banking agency to take action under other provisions of law, including action to address unsafe or
unsound practices or conditions, deficient capital levels, or violations of law or regulation, under section 8
of the Federal Deposit Insurance Act, section 8 of the Bank Holding Company Act, or section 10 of the
Home Owners' Loan Act, or the Federal Credit Union Act, as may be applicable.

§ 35.21 Definitions.

Except as modified in this regulation or unless the context otherwise requires, the terms used in this regulation have
the same meaning as set forth in the relevant statutes. For purposes of this subpart:

Act  means the Community Development Banking and Financial Institutions Act of 1994, as amended (12
U.S.C. 4701 et seq.).

with respect to a federally insured credit union.
Capital distributions means:

(1) Dividends, including discretionary dividends, on non-senior securities and any other payments on a
share of stock or other equity or equivalent interest;

(2) Payments, including interest payments, on non-senior securities, that the issuer has full discretion to
permanently or temporarily suspend without triggering a default;

(3) Redemptions or repurchases of non-senior securities; or

(4) Any similar transaction that the Department of the Treasury determines to be in substance a capital
distribution;

(5) Provided, that a “capital distribution” does not include:

(i) Redemptions or repurchases of shares that are part of an employee stock ownership plan for
an ECIP recipient that is not publicly traded, provided that the repurchase is required solely by
virtue of the Employee Retirement Income Security Act of 1974, as amended;

(ii) Inthe case of federally insured credit unions:

(A) Payments of dividends and interest (as defined by 12 CFR 707.2(h) and (0)) on accounts

held by their members; provided that this exclusion does not apply to any extraordinary or
special dividend by a credit union; or

(B) Redemptions of membership share interests upon voluntary or involuntary terminations of
membership by a credit union or its members, as applicable; and
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repurchases of non-senior securities if the issuer of the non-senior securities being
repurchased or redeemed fully funds the redemption or repurchase by issuing at least a
corresponding amount of new non-senior securities that rank equally in liquidation with, receive
the same capital treatment as and, if applicable, have a stated maturity date no earlier than the
non-senior securities being redeemed or repurchased.

ECIP means the Emergency Capital Investment Program established under Section 104A of the Community
Development Banking and Financial Institutions Act of 1994, as amended.

ECIP investment means any preferred stock, subordinated debt, or other instrument (including any successor to
any such instrument) issued by an ECIP recipient to the Department of the Treasury under the ECIP.

ECIP investment agreement means the agreement between an ECIP recipient and the Department of the
Treasury with respect to the ECIP investment in that ECIP recipient.

ECIP investment date means the date on which an ECIP recipient first issued an ECIP investment.

ECIP period means the period from the ECIP investment date until the earliest of:

(1)

(2)

(3)

The date on which the ECIP recipient has fully redeemed or repaid the ECIP investment received
under ECIP;

The date on which the investment the ECIP recipient received under the ECIP is no longer held, in full
or in part, by the Department of the Treasury or any affiliate thereof; and

Ten years after the ECIP investment date.

ECIP recipient means any entity that has received a capital investment under the ECIP.

Excessive or luxury expenditures means:

(1) Excessive expenditures on any of the following to the extent such expenditures are not reasonable
expenditures for staff development, reasonable performance incentives, or other similar reasonable
measures conducted in the normal course of the ECIP recipient's business operations:

(2)

()
(ii)
(iii)
(iv)
(v)

Entertainment or events;

Office and facility renovations;

Aviation or other transportation services;
Tax gross-ups; and

Other similar items, activities, or events for which the ECIP recipient may reasonably anticipate
incurring expenses, or reimbursing an employee for incurring expenses;

Provided, that reasonable capital investments in technology, equipment, and similar items that
expand the long-term capability of an ECIP recipient to provide products and services to its
customers and community are not excessive or luxury expenditures.

Excessive or luxury expenditures policy means written standards applicable to the ECIP recipient and its
employees that address the five categories of expenses set forth in the definition of “excessive or luxury
expenditures,” and that are reasonably designed to eliminate excessive and luxury expenditures. Such
written standards must:
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(1) Identify the types or categories of expenditures which are prohibited (which may include a threshold
expenditure amount per item, activity, or event or a threshold expenditure amount per employee

receiving the item or participating in the activity or event);

(2) Identify the types or categories of expenditures for which prior approval is required (which may
include a threshold expenditure amount per item, activity, or event or a threshold expenditure amount
per employee receiving the item or participating in the activity or event);

(3) Provide reasonable approval procedures for expenditures requiring prior approval;

(4) Require the ECIP recipient to deliver a certification, executed by two senior executive officers (one of
which must be its principal executive officer or principal financial officer) certifying that the approval
of any expenditure requiring the prior approval of any senior executive officer, any executive officer of
a substantially similar level of responsibility, or the ECIP recipient's board of directors (or a
committee of such board of directors), was properly obtained with respect to each such expenditure;

(5) Require the prompt internal reporting of violations to an appropriate person or persons identified in
this policy; and

(6) Mandate accountability for adherence to the policy.
FDIC means the Federal Deposit Insurance Corporation.
Federal Reserve Board means the Board of Governors of the Federal Reserve System.
NCUA means the National Credit Union Administration.

Non-senior security means any equity interest or equivalent interest (including but not limited to membership
share interests in the case of a credit union) or any other interest in, or instrument issued by, an ECIP
recipient that is pari passu with, or junior to, the ECIP investment with respect to capital distributions or
ranking in liquidation, including but not limited to the common stock (or equivalent equity interest) of the
ECIP recipient, or any equity interest or equivalent interest or any other interest in or instrument issued by
a depository institution holding company of which the ECIP recipient is a subsidiary.

OCC means the Office of the Comptroller of the Currency.

Principal executive officer means the chief executive officer of an ECIP recipient (or individual performing a
similar function).

Principal financial officer means the chief financial officer of an ECIP recipient (or individual performing a similar
function).

Senior executive officer means an ECIP recipient's president, any vice president in charge of a principal business
unit, division or function, any other officer who performs a policy making function, or any other person
who performs similar policy making functions.

Severance payment means any payment or benefit provided to an officer or employee of an ECIP recipient in
connection with any termination of such officer or employee's employment with the ECIP recipient
(including resignation, severance, retirement, or constructive termination), except for payment for services
performed or benefits accrued. A severance payment includes cash payments, health care benefits,
perquisites, the enhancement or acceleration of any payment or vesting of any payment or benefit, or any
other in-kind benefit payable or provided in connection with any termination of an officer or employee of
the ECIP recipient.
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Total compensation means all compensation, other than any severance payment, provided by an ECIP recipient

to an officer or employee, including salary, wages, bonuses, awards of stock, deferred compensation, and
other financial benefits.

§ 35.22 Restrictions on compensation.

(a)

(b)

()

Restriction on executive compensation. An ECIP recipient must ensure that the total compensation paid to
its senior executive officers is appropriate and not excessive. Unless informed otherwise by the
Department of the Treasury, an ECIP recipient is considered to have satisfied the requirements regarding
executive compensation in this section if it, and, if applicable, all insured depository institution
subsidiaries of the ECIP recipient, maintains compliance with the following (or any successor
requirement, as applicable):

(1) For an ECIP recipient or subsidiary of an ECIP recipient that is an insured depository institution,
except for federally insured credit unions, the Interagency Guidelines Establishing Standards for
Safety and Soundness as issued by the appropriate Federal banking agency for the ECIP recipient or
subsidiary (i.e., for national banks and Federal savings associations, 12 CFR part 30, appendix A;

(2) For an ECIP recipient that is a bank holding company, the requirements for corporate practices of
bank holding companies as issued by the Federal Reserve Board at 12 CFR 225.4;

(3) For an ECIP recipient that is a savings and loan holding company, the requirements regarding safe
and sound operations of savings and loan holding companies as issued by the Federal Reserve
Board at 12 CFR 238.8; and

(4) For an ECIP recipient that is a federally insured credit union, the requirements on compensation and
benefits for federally insured credit unions as issued by the NCUA at 12 CFR 701.19(a); 12 CFR
701.21(c)(8); 12 CFR 702.203(b)(10); and 12 CFR 702.204(b)(10).

Restriction on severance payments. An ECIP recipient shall not make excessive severance payments to
any senior executive officer. Unless informed otherwise by the Department of the Treasury, an ECIP is
considered to have satisfied the requirements regarding severance payments in this section if it maintains
compliance with the following (or any successor requirement, as applicable):

(1) For an ECIP recipient that is an insured depository institution, a bank holding company or a savings
and loan holding company, the limits and prohibitions to enter into contracts to pay and to make
golden parachute and indemnification payments to institution-affiliated parties to the extent
applicable to the ECIP recipient, as issued by the FDIC at 12 CFR part 359; and

(2) For an ECIP recipient that is a federally insured credit union, the limits and prohibitions on the ability
of federally insured credit unions to enter into contracts to pay and to make golden parachute and
indemnification payments to institution-affiliated parties as issued by the NCUA at 12 CFR 750.1.

Excessive or luxury expenditures.

(1) Ninety days after an ECIP investment date with respect to an ECIP recipient, the board of directors of
the ECIP recipient must adopt an excessive or luxury expenditures policy, provide such policy to the
Department of the Treasury and the ECIP recipient's appropriate Federal banking agency, and post
the text of such policy on its internet website, if the ECIP recipient maintains an internet website.
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(2) If, after adopting an excessive or luxury expenditures policy, the board of directors of the ECIP
recipient makes any material amendments to such policy, within ninety days of the adoption of the
amended policy the board of directors must provide the amended policy to the Department of the
Treasury and the ECIP recipient's appropriate Federal banking agency and post the amended policy
on its internet website, if the ECIP recipient maintains an internet website.

(3) The ECIP recipient must maintain, and continue the disclosure of any material amendments to, the
excessive or luxury expenditures policy during the ECIP period, unless the Department of the
Treasury determines that discontinuation of the policy would not be contrary to the public interest.

Material changes in policies or procedures. An ECIP recipient must obtain prior approval from the
Department of the Treasury before making any material change to the policies or procedures that it
maintains for purposes of compliance with paragraph (a), (b), or (c) of this section. A change to the

compensation, severance pay, or excessive or luxury expenditures policies or procedures will be
considered material for purposes of this section if the change is likely to have a negative effect on the
financial condition of the ECIP recipient, limit the ability of the ECIP recipient to make payments under the
terms of an ECIP instrument, or otherwise impair the ECIP recipient's ability to meet its obligations to the
Department of the Treasury under the ECIP.

(1) Arequest to make a material change to compensation, severance pay or excessive luxury
expenditures policies or procedures, must be submitted by an ECIP recipient in writing and received
by the Department of the Treasury at least thirty days prior to the effective date of the policy change.
The request should describe the change, reason for the change, and anticipated financial or other
impact of the change on the condition of the ECIP recipient.

(2) The request will be deemed approved thirty days after the ECIP recipient has provided a complete
request to the Department of the Treasury, unless, prior to the expiration of the thirty-day period, the
Department of the Treasury objects to the proposed change or notifies the ECIP recipient that
additional time is required in order to complete review of the proposed change to policy or
procedures

§ 35.23 Restrictions on dividends, share buybacks, and other capital distributions.

(a)

Restriction on capital distributions due to nonpayment. An ECIP recipient shall not make any capital
distribution on a non-senior security, unless:

(1) If the ECIP investment is in the form of preferred stock, the ECIP recipient has paid in full the
dividends for the last completed dividend period on the preferred stock; or

(2) If the ECIP investment is in a form other than preferred stock (including, subordinated debt), the ECIP
recipient has paid in full the principal, interest, and other amounts due and payable under the terms
of the ECIP investment, and no amount that has been deferred remains unpaid.

(b) Limit on amount of capital distributions.

(1) If an ECIP recipient is an insured depository institution, bank holding company, or savings and loan
holding company, the ECIP recipient shall obtain the approval of the Department of the Treasury prior
to making any capital distribution if the total of capital distributions made during the calendar year,
including the proposed capital distribution, exceeds its eligible distributable income; provided,
however, that any prior approval of a capital distribution by the Department of the Treasury does not
supersede any applicable regulatory requirements of the ECIP recipient's appropriate Federal
banking agency, or other actions taken by such agency. For purposes of this paragraph, “eligible
distributable income” means the sum of the ECIP recipient's reported year-to-date net income as of
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the end of the most recent calendar quarter, plus net income for the two preceding calendar years,
less any dividends or distributions for the year to date as of the end of the most recent calendar
quarter and the two preceding calendar years, where each amount is calculated in accordance with
the instructions to the Call Report or applicable reporting form.

(2) If the ECIP recipient is federally insured credit union, the ECIP recipient shall obtain the Department
of the Treasury's prior approval to make any capital distributions if the distribution would:

(i) Inthe case of a dividend, be payable from retained earnings (as defined in 12 CFR 702.2(f))
other than undivided earnings; or

(ii) Cause the ECIP recipient's net worth classification to fall below “adequately capitalized” (as
defined in 12 CFR 702.102(a)(2)).

(c) Exception for Subchapter S Corporations and other pass-through entities. Notwithstanding anything to the
contrary in paragraphs (a) and (b) of this section, any ECIP recipient that is an S corporation, as defined in

required to cover its owners' tax obligations in respect to the entity's earnings. Such distributions shall be
subject to an annual reconciliation, with any surplus or deficiency to be deducted or added to
distributions, as applicable, in the following year. Any tax-related distributions permitted under this
paragraph (c) must also comply with any applicable limitations or determinations established by an ECIP

recipient's Federal regulators.
§ 35.24 Annual certification.

On an annual basis an ECIP recipient shall, in accordance with the terms and conditions of its ECIP investment
agreement, submit to the Department of the Treasury a certification executed by two senior executive officers (one
of which must be either its principal executive officer or principal financial officer) that the ECIP recipient is in
compliance with each of the excessive compensation, severance pay, and excessive or luxury expenditures
requirements and restrictions on capital distributions set forth in §§ 35.22 and 35.23.

§ 35.25 Exemptive relief.

The Department of the Treasury may grant exemptions or waivers from some or all of the restrictions on share
buybacks and dividend payments under this part if such exemption or waiver is necessary or appropriate to
effectuate the goals of the ECIP or to protect the public interest. Such exemptions or waivers may be subject to
such terms and conditions as deemed necessary or appropriate by the Department of the Treasury.

Subpart C - State Small Business Credit Initiative Small Business Owners Demographics Data
Collection

Source: 87 FR 13633, Mar. 10, 2022, unless otherwise noted.

§ 35.26 Authority, scope, and purpose.

(a) Authority and scope. This subpart is issued by the U.S. Department of the Treasury pursuant to Sections
3007 and 3010 of the Small Business Jobs Act of 2010, as amended by the American Rescue Plan Act of
2021 (12 U.S.C. 5706, 5709).
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(b) Purpose. The U.S. Department of the Treasury is collecting demographics-related data regarding those
who own or control businesses that receive a loan, investment, other credit or equity support, or technical
assistance under the State Small Business Credit Initiative for purposes of implementation, compliance,
and understanding program outcomes.

§ 35.27 Definitions.

In this subpart:

(a) Controlling influence over a business means having the power to control, manage, or direct the business.
A person is presumed to have a controlling influence over a business if the person is a senior executive
officer or senior manager of the business (e.g., Chief Executive Officer, Chief Financial Officer, Chief
Operating Officer), or any other individual who regularly performs similar functions.

(b) Jurisdiction means:
(1) One of the fifty states of the United States;

(2) The District of Columbia, the Commonwealth of Puerto Rico, the Commonwealth of Northern
Mariana Islands, Guam, American Samoa, and the United States Virgin Islands;

(3) When designated by one of the fifty states of the United States, a political subdivision of that state
that the U.S. Department of the Treasury determines has the capacity to participate in the State
Small Business Credit Initiative;

(4) Under the circumstances described in 12 U.S.C. 5703(d), a municipality of one of the fifty states of

the United States to which the U.S. Department of the Treasury has given a special permission under
12 U.S.C. 5703(d); and

(5) A Tribal government or a group of Tribal governments that jointly apply to be approved by the U.S.
Department of Treasury to participate in the State Small Business Credit Initiative as a single
participating jurisdiction.

(c) Minority individual means a natural person who identifies as American Indian or Alaska Native; Asian;
Black or African American; Native Hawaiian or Other Pacific Islander; or Hispanic or Latino/a; or one or
more than one of these groups.

(d) Minority-owned or controlled business means a business that:
(1) If privately owned, 51 percent or more is owned by minority individuals;
(2) If publicly owned, 51 percent or more of the stock is owned by minority individuals;

(3) Inthe case of a mutual institution, a majority of the board of directors, account holders, and the
community which the institution services is predominantly comprised of minority individuals; or

(4) One or more minority individuals have the power to exercise a controlling influence over the
business.

(e) Participating jurisdiction means a jurisdiction that has been approved by the U.S. Department of the
Treasury for participation in the State Small Business Credit Initiative.
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(f)  Principal owner of a business means a natural person who directly or indirectly, through any contract,
arrangement, understanding, relationship or otherwise, owns 25 percent or more of the equity interests of
the business. If a trust owns, directly or indirectly, through any contract, arrangement, understanding,

relationship or otherwise, 25 percent or more of the equity interests of the business, the trustee is a
principal owner.

(g) Socially and economically disadvantaged individual (SEDI) demographics-related business means a
business owned and controlled by individuals who have had their access to credit on reasonable terms
diminished compared to others in comparable economic circumstances, due to their:

(1) Membership of a group that has been subjected to racial or ethnic prejudice or cultural bias within
American society;

2) Gender;
3) Veteran status;

4) Limited English proficiency;

6) Long-term residence in an environment isolated from the mainstream of American society;

(
(
(
(5) Disability;
(
(7) Membership of a federally or state-recognized Indian Tribe;
(

8) Long-term residence in a rural community;
(9) Residence in a U.S. territory;

(10) Residence in a community undergoing economic transitions (including communities impacted by
the shift towards a net-zero economy or deindustrialization); or

(11) Membership of an underserved community.

(i) Underserved communities are populations sharing a particular characteristic, as well as
geographic communities, that have been systematically denied a full opportunity to participate
in aspects of economic, social, and civic life, as exemplified by the list in the definition of equity
in paragraph (g)(11)(ii) of this section; and

(ii) Equity is consistent and systematic fair, just, and impartial treatment of all individuals, including
individuals who belong to underserved communities that have been denied such treatment,
such as Black, Latino, and Indigenous and Native American persons, Asian Americans and
Pacific Islanders, and other persons of color; members of religious minorities; lesbian, gay,
bisexual, transgender, and queer (LGBTQ+) persons; persons with disabilities; persons who live
in rural areas; and persons otherwise adversely affected by persistent poverty or inequality.

(12) For purposes of this paragraph (g), a business is “owned and controlled” by applicable individuals:
(i) If privately owned, 51 percent or more is owned by such individuals;
(ii) If publicly owned, 51 percent more or of the stock is owned by such individuals; and

(ii) Inthe case of a mutual institution, if a majority of the board of directors, account holders, and
the community which the institution services is predominantly comprised of such individuals.

(h) Veteran-owned or controlled business means a business that:

(1) If privately owned, 51 percent or more is owned by veterans;
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(2)
(3)

(4)

If publicly owned, 51 percent or more of the stock is owned by veterans;

In the case of a mutual institution, a majority of the board of directors, account holders, and the
community which the institution services is predominantly comprised of veterans; or

One or more individuals who are veterans have the power to exercise a controlling influence over the
business.

(i) Women-owned or controlled business means a business that:

(1)
(2)
(3)

(4)

If privately owned, 51 percent or more is owned by females;
If publicly owned, 51 percent or more of the stock is owned by females;

In the case of a mutual institution, a majority of the board of directors, account holders, and the
community which the institution services is predominantly comprised of females; or

One or more individuals who are females have the power to exercise a controlling influence over the
business.

§ 35.28 Annual report requirements.

By March 31 of each year beginning March 31, 2023, and ending with the report to be submitted on March 31, 2028,
each participating jurisdiction shall submit to the U.S. Department of the Treasury an annual report that includes,
with respect to the previous calendar year, the following data for each business that receives a loan, investment,
other credit or equity support, or technical assistance as part of the State Small Business Credit Initiative. For each
business that receives a loan, investment, or other credit or equity support under the State Small Business Credit
Initiative, the reported data shall be based on the ownership and control of the business immediately before the
consummation of such loan, investment, or other credit or equity support-related transaction. For each business
that receives technical assistance under the State Small Business Credit Initiative, the reported data shall be based
on the ownership and control of the business at the time it receives such technical assistance.

(a) Self-certified SEDI demographics-related business status.

(M

(2)

Indicate which one or more of the following categories apply: Self-certified due to membership of a
group that has been subjected to racial or ethnic prejudice or cultural bias within American society;
self-certified due to gender; self-certified due to veteran status; self-certified due to limited English
proficiency; self-certified due to disability; self-certified due to long-term residence in an environment
isolated from the mainstream of American society; self-certified due to membership of a federally or
state-recognized Indian Tribe; self-certified due to long-term residence in a rural community; self-
certified due to residence in a U.S. territory; self-certified due to residence in a community
undergoing economic transitions (including communities impacted by the shift towards a net-zero
economy or deindustrialization); self-certified due to membership of an “underserved community” as

or the business did not answer.

The participating jurisdiction must permit each business to identify all of the categories that apply in
the definition of SEDI demographics-related business, and the participating jurisdiction must report
to Treasury all categories identified by the business.

(b) Minority-owned or controlled business status. Indicate whether the business is a minority-owned or
controlled business. The participating jurisdiction must indicate yes; no; prefer not to respond; or that the
business did not answer.
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(c)

(d)

(e)

31 CFR 35.28(c)

Women-owned or controlled business status. Indicate whether the business is a women-owned or
controlled business. The participating jurisdiction must indicate yes; no; prefer not to respond; or that the
business did not answer.

Veteran-owned or controlled business status. Indicate whether the business is a veteran-owned or
controlled business. The participating jurisdiction must indicate yes; no; prefer not to respond; or that the
business did not answer.

Race of principal owners.

(1) For each principal owner of the business, indicate which one or more of the following race
categories (including the Office of Management and Budget's minimum categories and the relevant
disaggregated categories) with which the principal owner identifies: American Indian or Alaska
Native; Asian; Asian disaggregated categories: Indian, Chinese, Filipino, Japanese, Korean,
Vietnamese, Asian (Other); Black or African American; Native Hawaiian or Other Pacific Islander;
Native Hawaiian or Other Pacific Islander disaggregated categories: Guamanian or Chamorro, Native
Hawaiian, Samoan, Pacific Islander (Other); White; prefer not to respond; or that the business did not
answer.

(2) The participating jurisdiction must permit each business to identify all of the Office of Management
and Budget's minimum categories and disaggregated categories in paragraph (e)(1) of this section

with which each principal owner of the business identifies, and the participating jurisdiction must
report to Treasury all categories identified by the business.

Ethnicity of principal owners. For each principal owner of the business, indicate which of the following
ethnicity categories the principal owner identifies with: Hispanic or Latino/a; not Hispanic or Latino/a;
prefer not to respond; or that the business did not answer.

Middle Eastern or North African Ancestry of principal owners. For each principal owner of the business,
indicate which of the following ancestry categories the principal owner identifies with: Middle Eastern or
North African; not Middle Eastern or North African; prefer not to respond; or that the business did not
answer.

Gender of principal owners. For each principal owner of the business, indicate which of the following
gender categories the principal owner identifies with: Female; male; nonbinary; prefer to self-describe,
prefer not to respond; or that the business did not answer. If the “prefer to self-describe” option is chosen,
the participating jurisdiction must provide an option for the business to write in the gender and must
report what the business writes in.

Sexual orientation of principal owners. For each principal owner of the business, indicate which of the
following sexual orientation categories the principal owner identifies with: Gay or lesbian; bisexual;
straight, that is, not gay, lesbian, or bisexual; something else; prefer not to respond; or that the business
did not answer.

Veteran status of principal owners. For each principal owner of the business, indicate which of the
following categories the principal owner identifies with: Veteran; non-veteran; prefer not to respond; or
that the business did not answer.

§ 35.29 Format.

time to time on the U.S. Department of the Treasury's website.
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Appendix A to Part 35 - Emergency Capital Investment Program Model Excessive or Luxury
Expenditures Policy

l. Introduction
A participant in the Emergency Capital Investment Program (ECIP recipient, as defined at 31 CFR 35.21) is

required to establish and maintain policies designed to eliminate excessive or luxury expenditures. The
term “excessive or luxury expenditures” means excessive expenditures on any of the following to the
extent such expenditures are not reasonable expenditures for staff development, reasonable performance
incentives, or other similar reasonable measures conducted in the normal course of the ECIP recipient's
business operations: (1) Entertainment or events; (2) office and facility renovations; (3) aviation or other
transportation services; (4) tax gross-ups; and (5) other similar items, activities, or events for which the
ECIP recipient may reasonably anticipate incurring expenses, or reimbursing an employee for incurring
expenses.

(1) To facilitate compliance with this requirement, the Department of the Treasury is making available a
model excessive or luxury expenditures policy. An ECIP recipient may refer to this model policy for
guidance in satisfying the requirement at 31 CFR 35.22(c) to adopt and maintain an excessive or
luxury expenditures policy. Alternatively, ECIP recipients may use other forms of, or existing policies
relating to, excessive or luxury expenditures, provided that such other forms or policies satisfy all the

requirements of the regulation at 31 CFR 35.22(c).

(2) An ECIP recipient's luxury or excessive expenditure policy should be posted on the ECIP recipient's
website. Any material amendments to an ECIP recipient's excessive or luxury expenditures policy
must made in accordance with the provisions set forth in 31 CFR 35.22(d) (Material changes in
policies or procedures). If the ECIP recipient makes any material amendments to this policy, then the
ECIP recipient must submit a copy of the amended policy to the Department of the Treasury and

post the amended policy on the ECIP recipient's website. ECIP recipients should refer to 31 CFR part

disclosure, material changes, certification, and other compliance requirements.
Il. Model Excessive or Luxury Expenditures Policy

A. Purpose

The purpose of this policy is to establish parameters and internal controls governing the
expenditures of [NAME OF ECIP RECIPIENT] (together with its subsidiaries and controlled affiliates,
referred to hereafter as the Organization). Expenditures of the Organization should be customary,
prudent, consistent with applicable laws and regulations, and reasonably related to the
Organization's business objectives and needs. This policy identifies expenditures that are excessive
or luxury expenditures, creates processes that are reasonably designed to eliminate such
expenditures, and establishes accountability for compliance. Routine operating expenses, capital
expenditures, and other reasonable expenses are not prohibited by this policy.

B. Authority

The Organization has authority to provide compensation and benefits that are reasonable. This
policy establishes a prohibition on expenditures that are excessive or luxury expenditures as required
by the Department of the Treasury's Emergency Capital Investment Program regulations (31 CFR
part 35), and as may be required by other statutes and regulations.
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C. Responsibility
This policy is the responsibility of the Organization's board of directors (board). The board has
approved this policy and will review compliance with this policy no less frequently than annually, and
summary data on excessive or luxury expenditures will be reported to the board as part of the
compliance review.

D. Scope
This policy applies to all employees, officers, and directors of the Organization with regard to any
expenditure of the Organization. In making any expenditure on behalf of the Organization,
employees, officers, and directors should consider whether the expenditure is an excessive or luxury
expenditure that is prohibited under this policy.

E. Excessive or Luxury Expenditures

“Excessive or luxury expenditures” means excessive expenditures on any of the following to the extent
not reasonable or appropriate expenditures for business development, staff development,
reasonable performance incentives, or other similar reasonable measures conducted in the
normal course of the Organization's business operations:

(1) Entertainment or events. This category includes fees, dues, tickets costs related to social,
athletic, artistic and dining clubs, activities, celebrations or other events, and similar
expenditures. Expenditures for charitable contributions and charitable events are not
prohibited under this policy. Entertainment or events expenditures in an amount less than
S___perinstance, and $__ on an annual aggregate basis per individual, are exempt from
this policy.

(2) Office and facility renovations. This category includes costs and allowances for office
renovation, including expenditures related to furniture, art, office personalization, interior
finishing, design and decoration, and similar expenditures. Office and facility renovations
expenditures in an amount less than $___ per instance, and $__ on an annual aggregate
basis per individual, are exempt from this policy.

(3) Auviation or other transportation services.

(i) This category includes charter fees, tickets, slip or docking fees, vehicle installment
payments, reservation and travel agent expenses, and similar expenditures
associated with transportation services (e.g., airline, train, rental cars, or vans).
Mileage reimbursable according to current Internal Revenue Service mileage rates is
exempt from this policy. Transportation services in an amount less than $___ per
instance, and $__ on an annual aggregate basis per individual, are exempt from this
policy.

(ii) The principal executive officer may establish or delegate to an appropriate executive
officer the authority to establish processes for reimbursement of reasonable travel
expenditures, which processes must be reviewed by executive management no less
frequently than annually.

(4) Tax gross-ups. This category includes any reimbursement of taxes owed with respect to
any compensation. This category does not apply to tax equalization agreements for
employees subject to tax from a non-U.S. jurisdiction.
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(5) Other similar items, activities, or events for which the Organization may reasonably
anticipate incurring expenses or reimbursing an employee for incurring expenses.

(i) Expenditures related to other items not listed in the preceding categories are exempt
from this policy in an amount less than $___ per instance, and together with all
expenditures permitted under this policy, may not exceed $___ on an annual
aggregate basis per individual.

(ii) For the avoidance of doubt, reasonable capital investments in technology, equipment,
and similar items that expand the long-term capability of an ECIP recipient to provide
products and services to its customers and community are not excessive or luxury
expenditures.

(iii) The principal executive officer may establish or delegate to an appropriate executive
officer the authority to establish processes for the evaluation and approval of
expenditures in the preceding categories that are not luxury or excessive
expenditures and that are not otherwise exempt from this policy. These processes
must be reviewed by executive management no less frequently than annually, as well
as any additional threshold expenditure amounts per item, activity, or event, or a
threshold expenditure amount per employee receiving the item or participating in the
activity or event under this policy. Such approvals must be reported to the board of
directors (which may be in an appropriate summary form) no less frequently than
annually.

F. Exceptions or Violations

(M)

(2)

(3)

Any exception or violation of this policy must be promptly reported to the Organization's
(i) principal executive officer,
(ii) officer with primary responsibility for the Organization's compliance function, or

(iii) officer designated with primary responsibility for overseeing the administration,
monitoring, and compliance with this policy. Exceptions and violations must be reported to
the board of directors no less frequently than annually, or more frequently as the nature
and severity of violation may warrant. All employees, officers, and directors of the
Organization must adhere to this policy and will be held accountable for compliance. Any
employee or officer who violates this policy may be subject to disciplinary action up to and
including termination of employment.

Any employee or officer that is aware of any circumstance that may indicate a violation of this
policy is required to report such circumstance to their supervisor or the Organization's principal
compliance officer or compliance group. The Organization prohibits retaliation against any
employee or officer for making a good faith report of actual or suspected violations of the
Organization's code of conduct, laws, regulations, or other Organization policies, including this
policy. A finding of retaliation against any such employee or officer may result in disciplinary
action up to and including termination. Failure to promptly report known violations by others
may also be deemed a violation of the Organization's code of conduct.

Employees and officers may ask questions, raise concerns, or report instances of non-
compliance with this policy and/or any of the existing underlying relevant policies by contacting
the following: [COMPLIANCE HELP LINE OR E-MAIL].
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G. Certification

On an annual basis, the ECIP recipient will deliver to the Department of the Treasury a certification, executed by two
senior executive officers (one of which must be either the ECIP recipient's principal executive officer or principal
financial officer) certifying that (i) the Organization is in compliance with this policy and (ii) the approval of any
expenditure requiring the prior approval of any senior executive officer, any executive officer of a substantially
similar level of responsibility, or the board of directors (or a committee of such board), was properly obtained with
respect to each such expenditure.
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CONTRACT PROVISIONS FOR CONTRACTS UTILIZING FEDERAL AWARDS AS
REQUIRED UNDER 2 C.F.R. APPENDIX II TO PART 200.

Contractor understands and acknowledges that this Agreement may be totally or partially funded
with federal funds. As a condition of receiving these funds, Contractor represents that it is and will
remain in compliance with all federal terms as stated below. These terms flow down to all third
party contractors and their subcontracts at every tier that exceed the small purchase threshold as
set by the County, unless a particular award term or condition specifically indicates otherwise. The
Contractor shall require that these clauses shall be included in each covered transaction at any tier.

1. Remedies and Breach.

Contracts for more than the small purchase threshold currently set by the County at $50,000 must
address administrative, contractual, or legal remedies in instances where contractors violate or
breach contract terms, and provide for such sanctions and penalties as appropriate.

2. Termination.

All contracts in excess of $10,000 must address termination for cause and for convenience by the
Contractor including the manner by which it will be effected and the basis for settlement.

3. Equal Employment Opportunity.

The following clause applies only for contracts involving “federally assisted construction work.

In accordance with Title VII of the Civil Rights Act, as amended, 42 U.S.C. § 2000e, the
Contractor agrees to comply with all applicable equal employment opportunity requirements of
U.S. Department of Labor (U.S. DOL) regulations, "Office of Federal Contract Compliance
Programs, Equal Employment Opportunity, Department of Labor," 41 C.F.R. Parts 60 et seq.,
(which implement Executive Order No. 11246, "Equal Employment Opportunity," as amended by
Executive Order No. 11375, "Amending Executive Order 11246 Relating to Equal Employment
Opportunity," 42 U.S.C. § 2000e note), and with any applicable Federal statutes, executive orders,
regulations, and Federal policies that may in the future affect construction activities undertaken in
the course of the Project. The Contractor agrees to take affirmative action to ensure that applicants
are employed, and that employees are treated during employment, without regard to their race,
color, creed, national origin, sex, or age. Such action shall include, but not be limited to, the
following: employment, upgrading, demotion or transfer, recruitment or recruitment advertising,
layoff or termination; rates of pay or other forms of compensation; and selection for training,
including apprenticeship. The Contractor also agrees to include these requirements in each
subcontract financed in whole or in part with Federal assistance modified only if necessary to
identify the affected parties.

4. Davis-Bacon Act.

The following clause applies only for prime construction contracts of $2.000 or more.

As amended (40 U.S.C. 3141-3148), when required by Federal program legislation, all prime
1
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construction contracts in excess of $2,000 awarded by non-Federal entities must include a
provision for compliance with the Davis-Bacon Act (40 U.S.C. 3141-3144, and 3146-3148) as
supplemented by Department of Labor regulations (29 CFR Part 5, ‘‘Labor Standards Provisions
Applicable to Contracts Covering Federally Financed and Assisted Construction’’). In accordance
with the statute, contractors must be required to pay wages to laborers and mechanics at a rate not
less than the prevailing wages specified in a wage determination made by the Secretary of Labor.
In addition, contractors must be required to pay wages not less than once a week. The non-Federal
entity must place a copy of the current pre- vailing wage determination issued by the Department
of Labor in each solicitation. The decision to award a contract or subcontract must be conditioned
upon the acceptance of the wage determination. The non-Federal entity must report all suspected
or reported violations to the Federal awarding agency. The contracts must also include a provision
for compliance with the Copeland ‘‘Anti- Kickback’ Act (40 U.S.C. 3145), as supplemented by
Department of Labor regulations (29 CFR Part 3, “Contractors and Sub- contractors on Public
Building or Public Work Financed in Whole or in Part by Loans or Grants from the United
States’’). The Act provides that each contractor or sub- recipient must be prohibited from
inducing, by any means, any person employed in the construction, completion, or repair of public
work, to give up any part of the compensation to which he or she is otherwise entitled. The non-
Federal entity must report all suspected or reported violations to the Federal awarding agency.

5. Contract Work Hours and Safety Standards Act (40 U.S.C. 3701-3708).

The following clause applies only for contracts of $100,000 or more that involve the employment
of mechanics or laborers.

Where applicable, all contracts awarded by the non-Federal entity in excess of $100,000 that
involve the employment of mechanics or laborers must include a provision for compliance with
40 U.S.C. 3702 and 3704, as supplemented by Department of Labor regulations (29 CFR Part 5).
Under 40 U.S.C. 3702 of the Act, each contractor must be required to compute the wages of every
mechanic and laborer on the basis of a standard work week of 40 hours. Work in excess of the
standard work week is permissible provided that the worker is compensated at a rate of not less
than one and a half times the basic rate of pay for all hours worked in excess of 40 hours in the
work week. The requirements of 40 U.S.C. 3704 are applicable to construction work and provide
that no laborer or mechanic must be required to work in surroundings or under working conditions
which are unsanitary, hazardous or dangerous. These requirements do not apply to the purchases
of supplies or materials or articles ordinarily available on the open market, or contracts for
transportation or transmission of intelligence.

Contractor shall include a provision for compliance with 40 U.S.C. 3702 and 3704, as
supplemented by Department of Labor regulations (29 CFR Part 5) in all subcontracts of $100,000
or more that involve the employment of mechanics or laborers.

6. Rights to Inventions under a Contract or Agreement.
The following clause only applies to contracts where the work is related to the performance of

experimental, developmental, or research work funded by federal funds or where the work
performed is subject to copyright.
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Contractor acknowledges that the federal government reserves a royalty-free, non-exclusive, and
irrevocable license to reproduce, publish, or otherwise use, and authorize others to use (in whole
or in part, including in connection with derivative works), for state (or Federal) purposes.
Contractor will comply with the requirements of 37 CFR Part 401, “Rights to Inventions Made by
Nonprofit Organizations and Small Business Firms under Government Grants, Contracts and
Cooperative Agreements”.

7. Clean Air.

The following clause applies only for contracts of $150.000 or more.

The Contractor agrees to comply with all applicable standards, orders or regulations issued
pursuant to the Clean Air Act, as amended, 42 U.S.C. §§ 7401 et seq . The Contractor agrees to
report each violation to the County and understands and agrees that the County will, in turn, report
each violation as required to assure notification to the appropriate EPA Regional Office. The
Contractor agrees it will not use any violating facilities. It will report the use of facilities placed
on or likely to be placed on the U.S. EPA “List of Violating Facilities”. It will report violations
of use of prohibited facilities to the appropriate EPA Regional Office.

The Contractor also agrees to include these requirements in each subcontract exceeding $150,000
financed in whole or in part with Federal assistance.

8. Clean Water.

The following clause applies only for contracts of $150.000 or more.

The Contractor agrees to comply with all applicable standards, orders or regulations issued
pursuant to the Federal Water Pollution Control Act, as amended, 33 U.S.C. 1251 et seq. The
Contractor agrees to report each violation to the County and understands and agrees that the
County will, in turn, report each violation as required to assure notification to the appropriate EPA
Regional Office. The Contractor agrees it will not use any violating facilities. It will report the use
of facilities placed on or likely to be placed on the U.S. EPA “List of Violating Facilities”. It will
report violations of use of prohibited facilities to the appropriate EPA Regional Office.

The Contractor also agrees to include these requirements in each subcontract exceeding $150,000
financed in whole or in part with Federal assistance.

0. Government-wide Debarment and Suspension.

The following clause applies only for contracts of $25.000 or more.

The Contractor shall comply and facilitate compliance with the U.S. Office of Management and
Budget (U.S. OMB) “Guidelines to Agencies on Governmentwide Debarment and Suspension
(Nonprocurement),” 2 C.F.R. part 180. A contract award in any tier must not be made to parties
listed on the government wide exclusions in the System for Award Management (SAM), in

3
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accordance with the OMB guidelines at 2 C.F.R. § 180 that implement Executive Orders Nos.
12549 (3 C F R part 1986 Comp., p. 189) and 12689 (3 C.F.R. part 1989 Comp., p. 235),
“Debarment and Suspension.” SAM Exclusions contains the names of parties debarred, suspended,
or otherwise excluded by agencies, as well as parties declared ineligible under statutory or
regulatory authority other than Executive Order No. 12549. These provisions apply to each
contract at any tier of $25,000 or more, and to each contract at any tier for a federally required
audit (irrespective of the contract amount).

This certification is a material representation of fact relied upon by the County. If it is later
determined that the Contractor did not comply with 2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt.
3000, subpart C, in addition to remedies available to County, the Federal Government may pursue
available remedies, including but not limited to suspension and/or debarment.

Contractor agrees to comply with the requirements of 2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt.
3000, subpart C while this offer is valid and throughout the period of any contract that may arise
from this offer. The bidder or proposer further agrees to include a provision requiring such
compliance in its lower tier covered transactions.

10. Byrd Anti-Lobbying Amendment.

The following clause applies only for contracts of $100.000 or more.

Contractors who apply or bid for an award of $100,000 or more shall file the certification
required by 49 C.F.R. Part 20, "New Restrictions on Lobbying." Contractor certifies that it and
all its subcontractors at every tier will not and have not used Federal appropriated funds to pay
any person or organization for influencing or attempting to influence an officer or employee of
any agency, a member of Congress, officer or employee of Congress, or an employee of a
member of Congress in connection with obtaining any Federal contract, grant, award, including
any extension, continuation, renewal, amendment, or modification covered by 31 U.S.C. 1352.
Each tier shall also disclose the name of any registrant under the Lobbying Disclosure Act of
1995 who has made lobbying contacts on its behalf with non-Federal funds with respect to that
Federal contract, grant or award covered by 31 U.S.C. 1352.

11.  Procurement of Recovered Materials.

The Contractor agrees to provide a preference for those products and services that conserve natural
resources, protect the environment, and are energy efficient by complying with and facilitating
compliance with Section 6002 of the Resource Conservation and Recovery Act, as amended, 42
U.S.C. § 6962, and U.S. Environmental Protection Agency (U.S. EPA), “Comprehensive
Procurement Guideline for Products Containing Recovered Materials,” 40 C.F.R. part 247.

12.  Prohibited Telecommunications and Video Surveillance Services and Equipment.

Contractor understands and acknowledges that under 2 CFR 200.216, the County is prohibited
from using federal funds to procure, obtain, extend or renew a contract to procure or obtain covered
telecommunications equipment or services, including telecom equipment produced by Huawei
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Technologies Company or ZTE Corp. (or subsidiaries or affiliates of such entities).

Contractor, therefore, certifies that they are in compliance with the John S. McCain National
Defense Authorization Act for Fiscal Year 2019 (FY 2019 NDAA), Pub. L. No. 115-232 (2018),
and that in the performance of this agreement, it will not provide equipment, services, or systems
that uses covered telecommunications equipment or services as a substantial or essential
component of any system, or as critical technology as part of any system. As described in Public
Law 115-232, section 889, covered telecommunications equipment is telecommunications
equipment produced by Huawei Technologies Company or ZTE Corporation (or

any subsidiary or affiliate of such entities).

(i.) For the purpose of public safety, security of Government facilities, physical
security surveillance of critical infrastructure, and other national security purposes,
video surveillance and telecommunications equipment produced by Hytera
Communications Corporation, Hangzhou Hikvision Digital Technology Company, or
Dahua Technology Company (or any subsidiary or affiliate of such entities);

(ii.)  Telecommunications or video surveillance services provided by such

entities or using such equipment; or

(iii.)  Telecommunications or video surveillance equipment or services produced or
provided by an entity that the Secretary of Defense, in consultation with the Director of
National Intelligence or the Director of the Federal Bureau of Investigation, reasonably
believes to be an entity owned or controlled by, or otherwise connected to, the People’s
Republic of China.

13. Domestic Preferences for Procurements.

As appropriate and to the extent consistent with law, Contractor shall to the greatest extent
practicable, provide a preference for the purchase, acquisition, or use of goods, products, or
materials produced in the United States (including but not limited to iron, aluminum, steel, cement,
and other manufactured products). The requirements of this section must be included in all
subawards including all contracts and purchase orders for work or products procured with federal
funds. For purposes of this clause, (1) “Produced in the United States” means, for iron and steel
products, that all manufacturing processes, from the initial melting stage through the application
of coatings, occurred in the United States. (2) “Manufactured products” means items and
construction materials composed in whole or in part of non-ferrous metals such as aluminum;
plastics and polymer-based products such as polyvinyl chloride pipe; aggregates such as concrete;
glass, including optical fiber; and lumber.



CERTIFICATE OF INTERESTED PARTIES

FORM 1295
lofl
Complete Nos. 1 - 4 and 6 if there are interested parties. OFFICE USE ONLY
Complete Nos. 1, 2, 3, 5, and 6 if there are no interested parties. CERTIFICATION OF FILING
1 Name of business entity filing form, and the city, state and country of the business entity's place Certificate Number:
of business. 2022-884890
Cullinan Park Conservancy
Sugar Land, TX United States Date Filed:
2 Name of governmental entity or state agency that is a party to the contract for which the form is 05/11/2022
being filed.
Fort Bend County Date Acknowledged:
09/13/2022

3 Provide the identification number used by the governmental entity or state agency to track or identify the contract, and provide a
description of the services, goods, or other property to be provided under the contract.

22-CoJdg-100955
Grant Funding for non-profit

4 Nature of interest
ame of Interested Party ity, State, Country (place of business check applicable
N fl d P City, S C (pl f busi ) (check licable)
Controlling Intermediary
5 Check only if there is NO Interested Party. .

6 UNSWORN DECLARATION

My name is , and my date of birth is

My address is , ) ) )
(street) (city) (state) (zip code) (country)

| declare under penalty of perjury that the foregoing is true and correct.

Executed in County, State of , on the day of , 20 .
(month) (year)

Signature of authorized agent of contracting business entity
(Declarant)

Forms provided by Texas Ethics Commission www.ethics.state.tx.us Version V1.1.191b5cdc
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