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STATE OF TEXAS §

§
COUNTY OF FORT BEND §

AGREEMENT FOR WILLOW FORK DRAINAGE MODEL UPDATE

THIS AGREEMENT is made and entered into by and between The Fort Bend County
Drainage District, (hereinafter “Drainage District”), a body corporate and politic under the laws
of the State of Texas, and Pape-Dawson Engineers, Inc., (hereinafter “Contractor”), a company
authorized to conduct business in the State of Texas.

WITNESSETH

WHEREAS, Drainage District desires that Contractor provide certain drainage modeling
services; and

WHEREAS, Drainage District has determined that this Agreement is for personal or
professional services and therefore exempt from competitive bidding under Chapter 262 of the
Texas Local Government Code; and

WHEREAS, Contractor represents that it is qualified and desires to perform such
services.

NOW, THEREFORE, in consideration of the mutual covenants and conditions set forth
below, the parties agree as follows:

AGREEMENT

Article I. Scope of Services

Contractor shall render Services to Drainage District as defined in the Scope of Services
(attached hereto as Exhibit A).

Article Il. Personnel

2.1 Contractor represents that it presently has, or is able to obtain, adequate
qualified personnel in its employment for the timely performance of the Scope of Services
required under this Agreement and that Contractor shall furnish and maintain, at its own
expense, adequate and sufficient personnel, in the opinion of Drainage District, to perform the
Scope of Services when and as required and without delays.

2.2 All employees of Contractor shall have such knowledge and experience as will
enable them to perform the duties assigned to them. Any employee of Contractor who, in the
opinion of Drainage District, is incompetent or by his conduct becomes detrimental to the
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project shall, upon request of Drainage District, immediately be removed from association with
the project.

Article llIl. Compensation and Payment

3.1 Contractor’s fees shall be calculated at the rates set forth in the attached Exhibit
A. The Maximum Compensation for the performance of Services within the Scope of Services
described in Exhibit A is fifty thousand dollars and no/100 ($50,000). In no case shall the
amount paid by Drainage District under this Agreement exceed the Maximum Compensation
without an approved change order.

3.2 All performance of the Scope of Services by Contractor including any changes in
the Scope of Services and revision of work satisfactorily performed will be performed only
when approved in advance and authorized by Drainage District.

33 Drainage District will pay Contractor based on the following procedures: Upon
completion of the tasks identified in the Scope of Services, Contractor shall submit to Drainage
District two (2) original copies of invoices showing the amounts due for services performed in a
form acceptable to Drainage District. Drainage District shall review such invoices and approve
them within 30 calendar days with such modifications as are consistent with this Agreement
and forward same to the Auditor for processing. Drainage District shall pay each such approved
invoice within thirty (30) calendar days. Drainage District reserves the right to withhold
payment pending verification of satisfactory work performed.

Article IV. Limit of Appropriation

4.1 Contractor clearly understands and agrees, such understanding and agreement
being of the absolute essence of this Agreement, that Drainage District shall have available the
total maximum sum of fifty thousand dollars and no/100 ($50,000), specifically allocated to
fully discharge any and all liabilities Drainage District may incur.

4.2 Contractor does further understand and agree, said understanding and
agreement also being of the absolute essence of this Agreement, that the total maximum
compensation that Contractor may become entitled to and the total maximum sum that
Drainage District may become liable to pay to Contractor shall not under any conditions,
circumstances, or interpretations thereof exceed fifty thousand dollars and no/100 ($50,000).

Article V. Time of Performance

The time for performance of the Scope of Services by Contractor shall begin with receipt
of the Notice to Proceed from Drainage District and end no later than twelve (12) weeks
thereafter. Contractor shall complete the tasks described in the Scope of Services within this
time or within such additional time as may be extended by the Drainage District.



Article VI. Modifications and Waivers

6.1 The parties may not amend or waive this Agreement, except by a written
agreement executed by both parties.

6.2 No failure or delay in exercising any right or remedy or requiring the satisfaction
of any condition under this Agreement, and no course of dealing between the parties, operates
as a waiver or estoppel of any right, remedy, or condition.

6.3 The rights and remedies of the parties set forth in this Agreement are not
exclusive of, but are cumulative to, any rights or remedies now or subsequently existing at law,
in equity, or by statute.

Article VIl. Termination
7.1 Termination for Convenience

7.1.1 Drainage District may terminate this Agreement at any time upon thirty
(30) days written notice.

7.2 Termination for Default

7.2.1 Drainage District may terminate the whole or any part of this Agreement
for cause in the following circumstances:

7.2.1.1If Contractor fails to perform services within the time specified in
the Scope of Services or any extension thereof granted by the Drainage District in writing;

7.2.1.2 If Contractor materially breaches any of the covenants or terms
and conditions set forth in this Agreement or fails to perform any of the other provisions of this
Agreement or so fails to make progress as to endanger performance of this Agreement in
accordance with its terms, and in any of these circumstances does not cure such breach or
failure to Drainage District’s reasonable satisfaction within a period of ten (10) calendar days
after receipt of notice from Drainage District specifying such breach or failure.

7.2.2 |f, after termination, it is determined for any reason whatsoever that
Contractor was not in default, or that the default was excusable, the rights and obligations of
the parties shall be the same as if the termination had been issued for the convenience of the
Drainage District in accordance with Section 7.1 above.

7.3 Upon termination of this Agreement, Drainage District shall compensate
Contractor in accordance with Section 3, above, for those services which were provided under
this Agreement prior to its termination and which have not been previously invoiced to
Drainage District. Contractor’s final invoice for said services will be presented to and paid by
Drainage District in the same manner set forth in Section 3 above.



7.4 If Drainage District terminates this Agreement as provided in this Section, no
fees of any type, other than fees due and payable at the Termination Date, shall thereafter be
paid to Contractor.

Article VIIIl. Ownership and Reuse of Documents

All documents, data, reports, research, graphic presentation materials, etc., developed
by Contractor as a part of its work under this Agreement, shall become the property of
Drainage District upon completion of this Agreement, or in the event of termination or
cancellation thereof, at the time of payment under Section 3 for work performed. Contractor
shall promptly furnish all such data and material to Drainage District on request. Change or
alteration of any such data and material by Drainage District or by others acting through or on
behalf of Drainage District will be at Drainage District’s sole risk.

Article IX. Inspection of Books and Records

Contractor will permit Drainage District, or any duly authorized agent of Drainage
District, to inspect and examine the books and records of Contractor for the purpose of
verifying the amount of work performed under the Scope of Services. Drainage District’s right
to inspect survives the termination of this Agreement for a period of four years.

Article X. Insurance

10.1 Prior to commencement of the Services, Contractor shall furnish Drainage
District with properly executed certificates of insurance which shall evidence all insurance
required and provide that such insurance shall not be canceled, except on 30 days’ prior written
notice to Drainage District. Contractor shall provide certified copies of insurance endorsements
and/or policies if requested by Drainage District. Contractor shall maintain such insurance
coverage from the time Services commence until Services are completed and provide
replacement certificates, policies and/or endorsements for any such insurance expiring prior to
completion of Services. Contractor shall obtain such insurance written on an Occurrence form
from such companies having Bests rating of A/VIl or better, licensed or approved to transact
business in the State of Texas, and shall obtain such insurance of the following types and
minimum limits:

10.1.1 Workers’ Compensation insurance. Substitutes to genuine Workers’
Compensation Insurance will not be allowed. Employers’ Liability insurance with limits of not
less than $1,000,000 per injury by accident, $1,000,000 per injury by disease, and $1,000,000
per bodily injury by disease.

10.1.2 Commercial general liability insurance with a limit of not less than
$1,000,000 each occurrence and $2,000,000 in the annual aggregate. Policy shall cover liability
for bodily injury, personal injury, and property damage and products/completed operations
arising out of the business operations of the policyholder.



10.1.3 Business Automobile Liability insurance with a combined Bodily
Injury/Property Damage limit of not less than $1,000,000 each accident. The policy shall cover
liability arising from the operation of licensed vehicles by policyholder.

10.1.4 Professional Liability insurance with limits not less than $1,000,000.

10.2 Drainage District and the members of Commissioners Court shall be named as
additional insured to all required coverage except for Workers’ Compensation. All Liability
policies including Workers’ Compensation written on behalf of Contractor shall contain a waiver
of subrogation in favor of Drainage District and members of Commissioners Court.

10.3 If required coverage is written on a claims-made basis, Contractor warrants that
any retroactive date applicable to coverage under the policy precedes the effective date of the
contract; and that continuous coverage will be maintained or an extended discovery period will
be exercised for a period of 2 years beginning from the time that work under the Agreement is
completed.

Article XI. Indemnity

CONTRACTOR SHALL INDEMNIFY AND DEFEND DRAINAGE DISTRICT AGAINST ALL
LOSSES, LIABILITIES, CLAIMS, CAUSES OF ACTION, AND OTHER EXPENSES, INCLUDING
REASONABLE ATTORNEYS FEES, ARISING FROM ACTIVITIES OF CONTRACTOR, ITS AGENTS,
SERVANTS OR EMPLOYEES, PERFORMED UNDER THIS AGREEMENT THAT RESULT FROM THE
NEGLIGENT ACT, ERROR, OR OMISSION OF CONTRACTOR OR ANY OF CONTRACTOR’S
AGENTS, SERVANTS OR EMPLOYEES.

Article XIl. Confidential and Proprietary Information

12.1 Contractor acknowledges that it and its employees or agents may, in the
course of performing their responsibilities under this Agreement, be exposed to or acquire
information that is confidential to Drainage District. Any and all information of any form
obtained by Contractor or its employees or agents from Drainage District in the
performance of this Agreement shall be deemed to be confidential information of Drainage
District ("Confidential Information"). Any reports or other documents or items (including
software) that result from the use of the Confidential Information by Contractor shall be
treated with respect to confidentiality in the same manner as the Confidential Information.
Confidential Information shall be deemed not to include information that (a) is or becomes
(other than by disclosure by Contractor) publicly known or is contained in a publicly
available document; (b) is rightfully in Contractor's possession without the obligation of
nondisclosure prior to the time of its disclosure under this Agreement; or (c) is
independently developed by employees or agents of Contractor who can be shown to have
had no access to the Confidential Information.

12.2 Contractor agrees to hold Confidential Information in strict confidence, using
at least the same degree of care that Contractor uses in maintaining the confidentiality of



its own confidential information, and not to copy, reproduce, sell, assign, license, market,
transfer or otherwise dispose of, give, or disclose Confidential Information to third parties
or use Confidential information for any purposes whatsoever other than the provision of
Services to Drainage District hereunder, and to advise each of its employees and agents of
their obligations to keep Confidential Information confidential. Contractor shall use its best
efforts to assist Drainage District in identifying and preventing any unauthorized use or
disclosure of any Confidential Information. Without limitation of the foregoing, Contractor
shall advise Drainage District immediately in the event Contractor learns or has reason to
believe that any person who has had access to Confidential Information has violated or
intends to violate the terms of this Agreement and Contractor will at its expense cooperate
with Drainage District in seeking injunctive or other equitable relief in the name of Drainage
District or Contractor against any such person. Contractor agrees that, except as directed by
Drainage District, Contractor will not at any time during or after the term of this Agreement
disclose, directly or indirectly, any Confidential Information to any person, and that upon
termination of this Agreement or at Drainage District's request, Contractor will promptly
turn over to Drainage District all documents, papers, and other matter in Contractor’s
possession which embody Confidential Information.

12.3 Contractor acknowledges that a breach of this Section, including disclosure of
any Confidential Information, or disclosure of other information that, at law or in equity,
ought to remain confidential, will give rise to irreparable injury to Drainage District that is
inadequately compensable in damages. Accordingly, Drainage District may seek and obtain
injunctive relief against the breach or threatened breach of the foregoing undertakings, in
addition to any other legal remedies that may be available. Contractor acknowledges and
agrees that the covenants contained herein are necessary for the protection of the
legitimate business interest of Drainage District and are reasonable in scope and content.

12.4 Contractor in providing all services hereunder agrees to abide by the provisions
of any applicable Federal or State Data Privacy Act.

12.5 Contractor expressly acknowledges that Drainage District is subject to the Texas
Public Information Act, TEX. GOV'T CODE ANN. §§ 552.001 et seqg., as amended, and
notwithstanding any provision in the Agreement to the contrary, Drainage District will make
any information related to the Agreement, or otherwise, available to third parties in accordance
with the Texas Public Information Act. Any proprietary or confidential information marked as
such provided to Drainage District by Consultant shall not be disclosed to any third party,
except as directed by the Texas Attorney General in response to a request for such under the
Texas Public Information Act, which provides for notice to the owner of such marked
information and the opportunity for the owner of such information to notify the Attorney
General of the reasons why such information should not be disclosed. The terms and
conditions of the Agreement are not proprietary or confidential information.



Article Xill. Independent Contractor

13.1 In the performance of work or services hereunder, Contractor shall be deemed
an independent contractor, and any of its agents, employees, officers, or volunteers performing
work required hereunder shall be deemed solely as employees of contractor or, where
permitted, of its subcontractors.

13.2 Contractor and its agents, employees, officers, or volunteers shall not, by
performing work pursuant to this Agreement, be deemed to be employees, agents, or servants
of Drainage District and shall not be entitled to any of the privileges or benefits of Drainage
District employment.

Article XIV. Notices

14.1 Each party giving any notice or making any request, demand, or other
communication (each, a “Notice”) pursuant to this Agreement shall do so in writing and shall
use one of the following methods of delivery, each of which, for purposes of this Agreement, is
a writing: personal delivery, registered or certified mail (in each case, return receipt requested
and postage prepaid), or nationally recognized overnight courier (with all fees prepaid).

14.2  Each party giving a Notice shall address the Notice to the receiving party at the
address listed below or to another address designated by a party in a Notice pursuant to this
Section:

Drainage District: Fort Bend County Drainage District
P.O. Box 1028
Rosenberg, Texas 77471

With a copy to: Fort Bend County
Attn: County Judge
301 Jackson Street, Suite 719
Richmond, Texas 77469

Contractor: Pape-Dawson Engineers, Inc.
Attn: Robert “Michael” Preiss, P.E.
10333 Richmond Avenue, Suite 900
Houston, Texas 77042

14.3 A Notice is effective only if the party giving or making the Notice has complied
with subsections 14.1 and 14.2 and if the addressee has received the Notice. A Notice is
deemed received as follows:

14.3.1 If the Notice is delivered in person, or sent by registered or certified mail
or a nationally recognized overnight courier, upon receipt as indicated by the date on the
signed receipt.



14.3.2 If the addressee rejects or otherwise refuses to accept the Notice, or if
the Notice cannot be delivered because of a change in address for which no Notice was given,
then upon the rejection, refusal, or inability to deliver.

Article XV. Compliance with Laws

Contractor shall comply with all federal, state, and local laws, statutes, ordinances, rules
and regulations, and the orders and decrees of any courts or administrative bodies or tribunals
in any matter affecting the performance of this Agreement, including, without limitation,
Worker’s Compensation laws, minimum and maximum salary and wage statutes and
regulations, licensing laws and regulations. When required by Drainage District, Contractor
shall furnish Drainage District with certification of compliance with said laws, statutes,
ordinances, rules, regulations, orders, and decrees above specified.

Article XVI. Performance Warranty

16.1 Contractor warrants to Drainage District that Contractor has the skill and
knowledge ordinarily possessed by well-informed members of its trade or profession practicing
in the greater Houston metropolitan area and Contractor will apply that skill and knowledge
with care and diligence to ensure that the Services provided hereunder will be performed and
delivered in accordance with the highest professional standards.

16.2 Contractor warrants to Drainage District that the Services will be free from
material errors and will materially conform to all requirements and specifications contained in
the attached Exhibit A.

Article XVII. Assignment and Delegation

17.1 Neither party may assign any of its rights under this Agreement, except with the
prior written consent of the other party. That party shall not unreasonably withhold its
consent. All assignments of rights are prohibited under this subsection, whether they are
voluntarily or involuntarily, by merger, consolidation, dissolution, operation of law, or any other
manner.

17.2  Neither party may delegate any performance under this Agreement.

17.3  Any purported assignment of rights or delegation of performance in violation of
this Section is void.

Article XVIll. Applicable Law

The laws of the State of Texas govern all disputes arising out of or relating to this
Agreement. The parties hereto acknowledge that venue is proper in Fort Bend County, Texas,
for all legal actions or proceedings arising out of or relating to this Agreement and waive the
right to sue or be sued elsewhere. Nothing in the Agreement shall be construed to waive the
Drainage District’s sovereign immunity.



Article XIX. Successors and Assigns

Drainage District and Contractor bind themselves and their successors, executors,
administrators and assigns to the other party of this Agreement and to the successors,
executors, administrators and assigns of the other party, in respect to all covenants of this
Agreement.

Article XX. Third Party Beneficiaries

This Agreement does not confer any enforceable rights or remedies upon any person
other than the parties.

Article XXI. Severability

If any provision of this Agreement is determined to be invalid, illegal, or unenforceable,
the remaining provisions remain in full force, if the essential terms and conditions of this
Agreement for each party remain valid, binding, and enforceable.

Article XXII. Publicity

Contact with citizens of Fort Bend County, media outlets, or governmental agencies shall
be the sole responsibility of Drainage District. Under no circumstances whatsoever, shall
Contractor release any material or information developed or received in the performance of
the Services hereunder without the express written permission of Drainage District, except
where required to do so by law.

Article XXIIl. Captions

The section captions used in this Agreement are for convenience of reference only and
do not affect the interpretation or construction of this Agreement.

Article XXIV. Conflict

In the event there is a conflict between this Agreement and the attached exhibit, this
Agreement controls.

IN WITNESS WHEREOF, the parties hereto have signed or have caused their respective
names to be signed to multiple counterparts to be effective on the day of
, 2014,
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PAPE-DAWSON
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LAND DEVELOPMENT ENVIRDONMENTAL TRANSPORTATION WATER RESOURCES SURVEYING

March 26, 2014

Mr. Mark Vogler, PE

Fort Bend County Drainage District
1004 Blume Road

Rosenberg, TX 77471

Re:

Willow Fork Model Update Proposal

Dear Mr. Vogler:

We are pleased to present this proposal for providing civil engineering services in connection
with the above referenced project. Our proposed scope of service and associated fee is as
follows:

L

il.

DATA COLLECTION AND COORDINATION . $2,000
This task involves the collection of pertinent previous models, reports, survey or
as-builts from the Fort Bend County Drainage District (FBDD) pertaining to the

study area. We will also meet with Halff and Associates to obtain and discuss

the details of their current modeling of Willow Creek and tributaries entering

Fort Bend County as part of their Upper Barker Watershed Flood Protection
Planning Study (UBWS) prepared for the Texas Water Development Board. We

will request supporting data such as shapefiles and watershed parameter
calculations from Halff and Associates for consideration in the model update.

MODEL UPDATE FOR EXISTING CONDITIONS

A. HEC-RAS $9,500
This task involves using the 2005 Willow Fork Drainage District Model
(WFDD) update report models, or more recent version obtained from FBDD,
and extending the model to the limits of the UBWS model. The UBWS will
be added to the model to provide a single riverine model that extends from
Barker Reservoir along the length of Willow Fork/Buffalo Bayou within
Fort Bend County. Approximately 3.25 miles of Willow Fork will be added
to the WFDD model in order to connect with the downstream limit of the
UBWS model. There exist two major roadway crossings within the 3.25
milc reach. The Katy-Flewellen and Greenbusch Road crossings will be
included in the model extension. As-builts and survey as necessary will be
used to incorporate the roadway crossings into the model. Channel cross-

HOUSTON 7 SAN ANTONID 10333 Richmond Ave., Suite 900 Houston, Texas 77042
AUSTIN 7 FORT WORTH P 713.428.2400 F 713.428.2420 www.pape-dawson.com



Mr. Mark Vogler

Willow Fork Model Update Proposal
March 27, 2014

Page 2 of 4

sections will be added within the 3.25 mile reach using H-GAC 2008
LiDAR data and supplemented with survey of the channel as necessary.
Aerial photography also indicates the existence of three grade control
structures within the reach to be added to the WFDD model. Two are located
just upstream of Greenbusch Road and the third between Greenbusch Road
and the future Falcon Landing Blvd. crossing. As-built data if available will
be used to incorporate the structures into the model. If as-built data for the
structures is unavailable survey data will be obtained.

B. HEC-HMS $12,500
This task involves using the 2005 Willow Fork Drainage District Model
(WFDD) update report models, or more recent version obtained from FBDD
and updating the watcrsheds upstrecam of the Grand Parkway to reflect
approximate existing development levels based on 2012 aerial photography
or alternate sources avatlable. The HEC-HMS model version will be updated
from Version 2.2 to Version 3.3 or later to match with the UBWS model.

The UBWS model will be used to update the upper watersheds within the
WFDD modcl and watcrshed delincation at the interface between the two
models adjusted.

I[1I. SURVEY $6,000
This task is to provide survey services in order to adequately model the 3.25
mile reach if Willow Fork between Katy-Flewelien at the upper end of the
WFDD model. It is anticipated that survey will be required for the Greenbusch
road crossing and approximately 8 to 12 channel sections will be acquired to
verify the LiDar data and approximate the channel depth.

IV. UBWS REVIEW : $6,000
This task will be to review the UBWS to determine consistency in the
methodology between it and the WFDD modeling. We will also review
assumptions made in flow through the Interstate 10 crossings to verify their
existing constrictions are properly accounted for. Additionally, we will review
as-built data provided by FBDD of large scalc mitigation facilities along Willow
Fork within the study area that should be considered. It is assumed the
mitigation facilities for the Woodcreek development between FM1463 and
Katy-Flewellen Road would be reviewed to verify the UBWS modeling
accurately represents their impact on downstream flow rates. A memo will be
prepared discussing our findings and recommendation for changes to the UBWS
modecls, if any.

PAPE-DAWSON
ENGINEERS



Mr. Mark Vogler

Willow Fork Model Update Proposal
March 27, 2014

Page 3 of 4

REPORT

This task will summarize Task Items 1 and 2 above. The report will provide a
complete model set. water surface elevations and flows for the 10-. 2-, 1- and
0.2-percent annual exceedance probability (AEP) events. Watershed
delineations/runoff parameters and mapping of the 1-percent floodplain will also
be provided. A draft report will be provided to FBDD for their review and
comment prior to final submittal of completed report.

VL. MEETINGS/COORDINATION
It is estimated that no more than a total of four (4) meetings with FBDD and two
(2) meetings with Halff and Associates will be necessary during the course of
the project.

SCHEDULE

$12,000

$2,000

It is anticipated that once notice to proceed is given a draft report will be submitted to FBDD
within 8 weeks for their review and comment. The final report will be provided to the FBDD
within 2 weeks after their review has been completed.

SUMMARY
L DATA COLLECTION AND COORDINATION 52,000
IL MODEL UPDATE FOR EXISTING CONDITIONS
A. HEC-RAS 59,500
B. HEC-HMS $12,500
Il SURVEY $6,000
1v. UBWS REVIEW $6,000
V. REPORT $12,000
YL MEETING COORDINATION $2,000
TOTAL: $50,000
COMPENSATION

Basis of Compensation
Pape-Dawson's compensation for the above services will be a charge for personnel services. A

budget of $50,000 is the estimated cost of Papc-Dawson's current understanding of the services
identified above. This budget figure does not include any Direct Expenses (defined below) nor

applicable sales tax on services.

moditication of this Agreement.

This budget figure will not be exceeded without written

PAPE-DAWSON
ENGINEERS
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Direct Expenses shall include reproduction, travel, long distance telephone calls, express mail,
special deliveries and subcontractor expenses directly related to these services. Direct Expenses
shall include a 10% markup on cost.

Agreement
Upon Client's signing of this Proposal, this Proposal and the attached Terms and Conditions

become the Agreement between the Client and Pape-Dawson.

We appreciate the opportunity to work with you on this project. If you agree with our proposed
scope of services, please acknowledge your approval by signing in the space provided below and
returning this letter to our office. Receipt of the executed document will serve as your
authorization for us to proceed with the work. If you have any questions or need additional
information, plcasc do not hesitate to contact me at your carlicst convenicnce.

Sincerely,

Pape-Dawson Engipeers, Inc. Fort Bend County Drainage District
Texas Board of Professional 14, Fiem Registration ¥ 470

Lonnie Anderson, P.E. Signature:
Sr. Project Engineer Name:
Title:
Date:
Attachment

OAMARKETING'PROPOSALS\LETTERS\20141(403114032784H.DOCX(14-00780)

PAPE-DAWSON
ENGINEERS



PAPE-DAWSON ENGINEERS, INC.
PROFESSIONAL SERVICES AGREEMENT
RE: WILLOW FORK MODEL UPDATE PROPOSAL, FORT BEND COUNTY
PART I - TERMS AND CONDITIONS

WIHEREAS: This Professional Services Agreement is made and entered into between FORT BEND COUNTY DRAINAGE DISTRICT,
hercinafier referred to as "Client” and PAPE-DAWSON ENGINEERS, INC., a Texas corporation, 555 East Ramsey, San Antonio, Texas, 78216-
4640, hereinafter referred 0 as "Engineer”. This Agreement consisls of two parts, Parl 1 - Terms and Conditions, Part I - Work

Order/Proposal - Scope of Services and Compensation.

ARTICLEI: SERVICES

Engineer agrees 1o perform Professional Services in conformance
with the descriptions, definitions. terms and conditions as set forth
herein and on Work Order(s) and/or Proposal, and Amendment(s),
subsequently attached hereto,

ARTICLE 2: WORK ORDERS AND PROPOSALS

2.1 Properly executed individusl and consecutively numbered
Work Order(s) and/or Proposal shall be attached and are hereby made
a part of this Agreement.

22 The Work Order(s) and/or Proposal shall identify the
specific Scape of Services to be performed and the amount and type
of compensation for the specific services.

23 Client shall authorize and Engineer shall commence work
upon Engineer's receipt of the properly executed and signed Wark
Order(s) and/or Proposal.

ARTICLE 3: CHANGES

3.1 The Clicnt may al any time, by written Amendment. mahe
changes within the gencral scope of individual Work Order(s) or
Proposal relating to services to be performed. If such changes cause
an increase or decrease in the Engineer’s cost of, or time required for,
performance of any services, an equitable adjustment shall be made
and reflected in a properly executed Amendment.

3.2 The Engineer is not obligated to begin work on a change of
scope or deliver that work product until a properly executed Work
Order/Proposat amendment is signed by the Client.

33 In the cvent that there arc modifications and/or additions to
regulatory requirements relating to the services to be performed
under this Agreement afier the date of exceution of this Agreement,
the increased or decreased cost of performance of the services
provided for in this Agrcement and subscquent Work
Orders/Proposal  shall be reflected in an  appropriste  Work
Order/Proposal Amendment.

ARTICLE 4: THE TERM

4.1 Term. Engineer shall be retained by Client as of the date
Client executes the attached Work Order and/or Proposal, which
together with these Terms and Conditions constitutes the Agreement,
and continuing until the Services have been fully performed or unti
the Engincer's Services are terminated under provisions of the
Agreement.

ARTICLE §: DUTIES
5.1 Access. Client will provide Fngineer with access 1o the

Property or 10 any other site as required by Engineer for performaence
of the Services.

PSA (9-21-01)

52 Client-furnished Data. Client shali provide all criteria and
full information as 10 Client's requirements for the Project; designate
a person 1o act with authority on Client's behalf in respect to all
aspects of the Project. examine and respond prompily to Engineer's
submissions, and give prompt written notice to Engincer whenever
he observes or otherwise becomes aware of any defect in the work.

Client shall also do the following and pay all costs incident thereto:
Fumnish to Engincer core borings, probings and subsurface exploration,
hydrographic surveys, laboratory tests and inspections of samples,
malerials and equipment and similar data; appropriate profussional
interpretations of all of the foregoing; environmental assessment and
impact statements, and any other information previously made
available 1o the Client, which muy be required by Engineer, all of
which Engineer may rely upon in performing its services.

Provide such legal. accounting. independent cost estimating and
insurance counseling services as may be required for the Project, any
auditing service required in respect of constructor(s)' applications for
payment, and any inspection services to determine if constructor(s)
arc performing the work legally.

53 QOther Information. Engincer will rely upon commonly
used sources of daia, including databasc scarches and agency
contacts. Engineer does not warrant the accuracy of the information
oblained from those sources and has not been requested to
independently verify such information,

5.4 Indemnity. The Engincer agrees, to the fullest extent
permitted by law, to indemnify and hold the Client harmless for
damages and losses arising from the negligent acts, errors or omissions
of the Enginecr in the performance of the professional services under
this Agreement, to the extent that the Engineer is responsible for such
damages and losses on a comparative basis of fault and responsibility
berween the Engincer and the Clicnt. The Engincer is not obligated to
indemnify the Client for the Client's own negligence.

5.5 waership of ents. All designs, drawings,
specifications, documents, and other work products of the Cngincer,
whether in hard copy or in electronic form, are instruments of service
for the Services. whether Services are completed or not. Reuse, change
or alteration by the Client or by others acting through or on behalf of
the Client of any such instruments or service without the writien
permission of the Engincer will be at the Client's sole risk. Client
agrees to indemnify the Engineer, its officers, partners, employees, and
subcontractors from all claims, damages, Josses, and costs, including,
but not limited to, litigation expenses and attorney's fees, arising out of
or related to such unauthorized reuse, change or alteration.

5.6 Reporting Oblipations. Clicnt has responsibility for
complying with all legal reporting obligations. Nothing in the
Agreement precludes Engincer from providing any notices or reports
that it may be required by law to give lo governmental entities.

57 Laboratory Services. In performing environmental
services. Engineer may make use of an independent testing

laboratory. Fngineer will not, and Client shall not rely upon
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Engineer to. check the quality or accuracy of the testing laboratory's
services.

5.8 Changed Conditions. The Clicnt shall rely on the
Enginecr's judgment as to the continued adequacy of the Agreement
in light of occurrences or discoveries that were not originally
contemplated by or known to the Engineer. Should Engineer call for
contruct rencgotiation, the Engincer shall identify the changed
conditions necessitating renegotiation and the Engincer and the Client
shall promptly and in good fnith enter into renegotiation of this
Agreement. If terms cannot be agreed to, the parties agree that either
party has the right to terminate the Agreement.

59 Opinions of Cost. Should Engincer provide any cost
opinions, it is understood that those opinions are based on the
experience and judgment of Engineer and are merely opinions.
Engincer docs not warrant that actual costs will not vary from thosc
opinions because, among other things, Engineer has no contro! over
market conditions.

5.10 Construetion Observation, If construction phase scrvices
are included in the basic services, the Engineer shall visit the project
at appropriate intervals during construction to become generally
familiar with the progress and quality of the contractors’ work and lo
determine if the work is proceeding in general accordance with the
Contract Documents. The Client has not retained the Engineer to
make detailed inspections or to provide exhaustive or continuous
project review and observation services. The Engineer does not
guarantec the performance of, and shall have no responsibility for,
the acts or omissions of any contractor, subcontractor, supplier or any
other entity furnishing materials or performing any work on the
project. Engincer shall not be responsible for the means, methods,
techniques, sequences or proccdures of construction selected by
Contraclor(s) or the safcty precautions and programs incident 10 the
work of Contractor(s).

ARTICLE 6: COMPENSATION OF SERVICES

6.1 Compensation of Services, Enginecr's compensation for

services shall he set forth in individual Work Orders or as identified
in Proposal.

Compensation.  Client agrees to pay Enginecr for
Professional Services in accordance with the descriptions, definitions,
terms and conditions as sct forth herein and in Work Orderts) and/or
Proposal, and Amendments subsequently attached hereto. Expenses
directly related to these services, including reproduction, travel, lung
distance telephone bill, express mail, special deliveries and
subcontractor cxpenscs shall include a 10% markup on cost.

Payments. Enginecer will invoice Client monthly in
accordance with the terms and conditions of the Work Order and/or
Proposal. and Work Order Amendment for Services and reimbursables.
Client agrees to promptly pay Engineer at his office at 555 East Ramsey,
San Antonio, Texas 78216, the full amount of each such invoice upon
receipt. In no event shall Engineer's failure to bill monthly constitute
default under the terms and conditions of this Agreement.

6.2 Sales and Use Tax. Effective July 1, 1990, a State, City
and MTA Sales Tax must be collected on Surveying Fees for the
establishment of Real Property Boundaries and determining the
location of structures or improycements in refation to the boundaries,
Charges for prints and reproductions are also subject to a Sales Tax.
Client agrees to pay FEngineer the applicable Sales Tax on services
and said tax is not considered a part of Engineer’s compensation for
services. In the event subsequent taxes are levied by Federal, State or
Local authorities, relating to the services in writing and such
modifications as are required shall be made a part of this Agreement.

PSA (9-21-01)

6.3 Right to Stop Performance. If Client does not pay any
amount due to Engineer within thirty (30) days afier the invoice date,
Engineer may, upon three (3) additional days' verbal or written
notice to Clicnt, stop performance of the Services until payment of
the amount owed has been received.

6.4 Interest. Payments due and unpaid to Engineer under the
Agreement shall bear interest a2 the rate of twelve percent (12%) per
annum, or lesser it required by law, calculated from the date of the
invoice, if the payment is not made within thirty (30) days of the date
ol the invoice,

6.5 Attorney's Fees: In the event Engineers’ invoices for
services are given lo an attorney for collection, or if suit is brought
for collection, or if they are collected through probate, bankruptey, or
other judicial proceeding, then Client shall pay Engineer all costs of
collection. including the maximum attorncy’s fecs allowed by Law
and court costs, in addition to other amounts due.

ARTICLE 7: TERMINATION OF SERVICES

7.1 Termination. This Agreement and/or Work Order(s) may
be terminated without cause at any time prior to completion of
Engineer's services, either by Client or by Enginecr, upon written
notice to the other at the address of record. Upon receipt of written
notice from Client to discontinue work, the Engineer shall
discontinue work under this Agreement and/or Work Order
immediately. In the event Client terminates the Agreement and/or
Work Order based on Client's reasonable opinion the Engineer has
fniled or refused to prosecute the work efficiently, promptly or with
diligence, the Engincer shalt have ten (10) days, from the receipt of
written notification by Clicat, to curc such failurc to perform in
accordance with the terms of this Agreement and/or Work Order(s).

7.2 Compensation in Event of Termination. On termination,
by either Client or Engincer, Client shall pay Cngincer with respect
o all contructed services rendered and expenses incurred before
termination an amount fixed by applving the Engineer’s Standard
Hourly Rates, in force at the time of termination, to all services
performed to date, in addition to termination settiement costs the
Engincer reasonably incurs relating to commitments which had
become firm before the teemination.

ARTICLE 8: RELATIONSHIP OF PARTIES
8.1 Independent Coutractoer: It is understood that the relationship

of Engincer 10 Client shall be that of an independent contracior.
Neither Engineer nor cmployees of Engineer shall be deemed to be
cmployces of Clicnt.

ARTICLE 9. LIMITATION OF LIABILITY

9.1 Limitation of Liability. To the fullest exient permitted by
law, the total liability of Lngineer and its subconsultants and

subcontractors to Client for any and all injuries, claims, losses,
expenses, or damages whatsoever from any cause or couses,
including, but not limited to, strict liability, breach of contract,
breach of warranty, negligence, or errors or omissions (collectively
"Claims”) shall not exceed the Engineer’s total fee. In no event will
Engincer, its subconsultants or subcontractors be liable for punitive,
special, incidental, or consequential damages.

9.2 No Certification, Engineer shall not be required 1o sign
any documents, no matter by whom requested. that would result in

Engineer having to certify, guaraniee, or warrant the exisience of
conditions whose existence Engineer cannot ascertain. The Client
also agrees not to make resolution of any dispute with Engineer or
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payments of any amount due to Engineer in any way contingent upon
Engineer’s signing any such certification.

93 Exccution of Documents. The Engincer shall not be

required to execute any documents subsequent to the signing of this
Agreement that in any way might, in the sole judgment of the
Engincer, increase the Engineer’s risk or the availability or cost of its
prolessional or general lisbility insurance,

ARTICLE 10:  MISCELLANEOUS

10.1 Entire Agreement. The Agreement (including any
exhibits) contains the entire agrccment between Engineer and Client,
and no ol statements or prior written matter shall be of any force or
effect. The Agreement may be modified only by a written document
executed by both parties.

10.2 Governing Law. The Agreement shall be governed by and
construcd in accordance with the laws of the State of Texas.

10.3 Yenue. Venue of any action under the Agreement shall be
exclusively in Bexar County, Texas.

104 Severability. [ any provision of the Agreement is held to
be illegal, invalid or unenforceable under present or future lasws, such
provision shall be fully severable and the Agreement shall be
construed and enforced as if such illegal, invalid or unenforceable
provision is not a part hereof, and the remaining provisions shall
remain in full force and effect. In lieu of any illegal, invalid or
unenforceable provision, there shall be added automatically as a part
of the Agreement, a provision as similar in its terms to such illegal,
invalid or uncnforceable provision as may be possibic and be Icgal,
valid and enforceable.

10.5 Construction of Agreement. The parties acknowledge that
cach party and, if it so choosces, its counse! have reviewed and revised
the Agreement and that the normal rule of construction to the effect
that any ambiguities are 10 be resolved against the drafling party shall
not be employed in the interpretation of the Agreement or any
amendments or exhibits.

10.6 cessor and Assipns: Thir ficia
Agreement shall be binding upon Engineer, Client and their
respective legal representatives, successors and permitted assigns.
Necither Engincer nor Clicnt may assign the Agreement nor any right
or obligation under it without the prior written consent of the other
party. Nething in the Agreement restricts Engincer's ability to hire
subcontractors in connection with the Services. The Services and any
report prepared under this Agreement are for the sole benefit and sole
use of Client and ure not for the use of any other person. Only Client
may rely upon the Agreement and the Services, unless Engineer gives
Client prior and specific written approval.

10.7 Dispute Resolution. Any claim, dispute or other matter in
question arising out of or related to the Agreement of the Services

provided thereunder shali be subject to arbitration. Prior to arbitration,
the parties shall endeavor to resolve disputes by mcdiation. Claims,
disputes and other matters in question between the parties that are not
resolved by mediation shall be decided by arbitration which, unless the
parties mutually agree otherwise, shall be in accordance with the
Construction Industry Arbitration Rules of the American Arbitration

Engine¢er: PAPE-DAWSON WEERS. INC.
r
By: W M

Name: i iss, P.E,
Title:__Vice President - Houston
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Date:, 4’”"4:

Association currently in effect. The demand for arbitration shall be
filed in wriling with the other Party to this Agreement and with the
American Arbitration Association. No arbitration arising out of or
relating to the Agreement shall include, by consolidation or joinder or
in any other manner, an additional person or entity not a party to this
Agreement, The foregoing agreement to arbitration shall be
specifically enforceable in accordance with applicable law in any court
having jurisdiciion. The award rendered by the arbilrator or arbitrators
shall be final, and judgment may be entered upon it in accordance with
applicable law in any court having jurisdiction,

10.8 Mediation: Any claim, dispute or ather matter in question
arising out of or related to this Agreement shall be subject to non-
binding mediation as a condition precedent to the institution of legal
proceedings by either party. If such matter relates to or is the subject
of a lien arising out of the Engineer's services, the Engineer may
proceed in accordance with applicable law to comply with the lien
notice or filing deadlines prior to resolution of the matter by mediation
or other legal proceedings.

Cach party agrees to include a similar mediation provision in all
agreements with independent contractors end consultants retained for
the Project and to require all independent contractors and consultants
also o include a similar mediation provision in all agreements with
their respective subcontractors, suppliers, and subconsultants, thereby
providing for mediation as the initial method for dispute resolution
between the parties 10 all those agreements.

The parties shall share the mediator’s fee and any filing fees equally.
The mediation shalt be held in the county where the project is located,
unless another location is mutually agreed upon. Agreements reached
in mediation shall be enforccable as sctlement agreements in any court
baving jurisdiction thereof.

10.9 No Warranty, Engineer makes no warranty, either
expressed or implicd, as to Engineer’s findings, recommendations,
plans, specifications, or professional udvice. Engineer hus
endeavored to perform its services in accordance with genernlly
accepted standards of practice by recognized professional firms in
performing services of a similar nature in the same locality, under
similar circumstances. Client recognizes thai neither Engincer nor
any of Engineer's subconsullants or subcontractors owes any
fiduciary responsibility to Client.

10.10  Survival of Provisions. Tcrmination of the Scrvices for
any reason whatsoever shall not affect () any right or obligation of
any party that is accrued or vested prior to such termination, and any
provision of the Agreement relating to any such right or obligation
shall be deemed to survive the termination of the Services or (b) any
continuing obligation, liability or responsibility of Engineer and of
Client which would otherwise Survive termination of the Services.

10.1f  Complaints regarding surveying may be filed with the
Texas Board of Professional Land Surveying, Building A, Suite 156,
12100 Park 35 Circle. Austin, TX 78753,

10.12  Invalidation. If the attached Proposal is not executed by
Client within thirty (30) days of the date signed by Engincer, it shall
become invalid.

Client: FORT BEND COUNTY DRAINAGE DISTRICT

By:
Name:
Title: Date:

Page3of 3  O\MARKETING\IPROPOSALS\CONTRACTS\20{ 0\ 40301 40327ATH DOCX (14-00780)



