
2/13/12 

STATE OF TEXAS § 
§ 

COUNTY OF FORT BEND § 

AGREEMENT FOR DESIGN/BUILD SERVICES 
KITTY HOLLOW PARK PAVILION 

SOQ 12-012 

THIS AGREEMENT is made and entered into by and between Fort Bend County, a body 
corporate and politic under the laws of the State of Texas, acting by and through the Fort Bend 
County Commissioners Court, hereinafter referred to as "County," and DIGNA 
CORPORATION, hereinafter "DESIGN-BUILDER" authorized to conduct business in the State 
of Texas. 

WITNESSETH: 

WHEREAS, County intends to have designed and constructed a pavilion at Kitty Hollow' Park, 
located in Fort Bend County, Texas, hereinafter called the "Work;" 

WHEREAS, County desires that DESIGN-BUILDER perform design and build services III 

connection with the Work; and 

WHEREAS, DESIGN-BUILDER represents that it is qualified and desires to perform such 
services pursuant to DESIGN-BUILDER's response to SOQ 12-012. 

NOW, THEREFORE, County and DESIGN-BUILDER, in consideration of the mutual 
covenants and agreements herein contained, do mutually agree as follows: 

SECTION I 
SCOPE OF AGREEMENT 

1.01 DESIGN-BUILDER agrees to perform professional design and build services in two (2) 
phases in connection with the Work at Kitty Hollow Park as stated herein and more particularly 
described in Exhibit A - DESIGN-BUILDER'S Cost Proposal, Exhibit B - Design Builder's 
response to SOQ 12-012, and Exhibit C - SOQ 12-012, attached hereto and incorporated by 
reference herein as if set forth verbatim for all purposes, and for having rendered such services, 
the County agrees to pay to DESIGN-BUILDER compensation as stated herein. In addition, the 
General Terms attached hereto as Exhibit "D" are incorporated herein as if set forth verbatim for 
all purposes. Any and all obligations in Exhibit D directed at Contractor shall apply to DESIGN
BUILDER. 

1.02 The design and build services rendered by DESIGN-BUILDER, shall be completed in 
two (2) phases as described further herein: 

A. Phase I - Design 
B. Phase II - Construction 
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1.03 DESIGN-BUILDER shall not advance from any phase without pnor written 
authorization from County. 

SECTION II 
CHARACTER AND EXTENT OF SERVICES 

2.01 Upon receipt of the County's Purchase Order and this Agreement, DESIGN-BUILDER 
shall render the following "Basic Services" in connection with the Work: 

A. Develop the plans and specification for the Work that shall be dated and initialed by 
DESIGN-BUILDER and, after approval, the County ("Plans. ") 

B. Build the Work according to the Plans only after receipt of notice to proceed is given 
by the County. 

C. In performing these services, DESIGN-BUILDER will protect the County against 
defects and deficiencies in the Work. 

D. DESIGN-BUILDER accepts responsibility for the means, methods and workers' 
safety related to the Work. 

E. DESIGN-BUILDER will consult with and advise the County during construction. 
F. DESIGN-BUILDER will prepare, SIgn and issue routine changes in contract for 

County's approval. 
G. DESIGN-BUILDER will review shop, laboratory and mill tests of material and 

equipment and promptly advise County of any deficiencies noted. 
H. DESIGN-BUILDER will review submittals and shop drawings requested for 

compliance with design concepts and specifications and with information given in the 
contract documents. 

I. DESIGN-BUILDER will prepare meeting notes and distribute copies to all attendees 
at all meetings related to the Work. 

J. DESIGN-BUILDER will conduct inspections to determine the date or dates of 
Substantial Completion and the date of Final Completion; receive and forward to the 
County for County's review and records, written warranties and related documents 
required by the contract documents and assembled by DESIGN-BUILDER and issue 
a final Certificate for Payment upon compliance with the requirements of the contract 
documents. 

2.02 Upon completion of the Work, DESIGN-BUILDER shall provide an electronic set of all 
reports and specifications concerning the Work in an Adobe Portable Document Format (PDF), 
after all of the construction changes have been made ("as-built") based upon information 
concerning field changes maintained and provided by DESIGN-BUILDER. 

SECTION III 
ADDITIONAL SERVICES AND CHARGES 

3.01 It is expressly understood and agreed that DESIGN-BUILDER shall not furnish any 
additional services without prior written authorization of the County Parks Director. 
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3.02 County shall have no obligation to pay for such additional services that have been 
rendered without the prior written authorization of the County Parks Director. 

SECTION IV 
PERFORMANCEIP AYMENT BOND 

4.01 Upon receipt of notification to proceed with the Construction Phase of the Work, 
DESIGN-BUILDER must provide Fort Bend County with a Perfonnance Bond and Payment 
Bond, each in the amount of 100% of the total contract sum within ten (l0) calendar days. Such 
bonds shall be executed by a corporate surety duly authorized and admitted to do business in the 
State of Texas and licensed in the State of Texas to issue surety bonds with a Best Rating of '"A" 
or better. Fort Bend County reserves the right to accept or reject any surety company proposed 
by DESIGN-BUILDER In the event Fort Bend County rejects the proposed surety company, 
DESIGN-BUILDER will be afforded five (5) additional days to submit the required bonds issued 
by a surety company acceptable to Fort Bend County. Upon County's acceptance of Bonds, 
DESIGN-BUILDER will proceed with the perfonnance of the Work called for in the 
Construction Phase of this Agreement and shall complete such Work within forty-five (45) 
calendar days after such approval by the County. 

4.02 The foregoing time limits may for good cause be extended by the County Parks Director 
as the Work proceeds. Any such extension must be approved in writing. 

SECTION V 
COMPENSATION 

5.01 For and in consideration of the services rendered by DESIGN-BUILDER, and subject to 
the limit of appropriation, the County shall pay to DESIGN-BUILDER an amount not to exceed 
$87,659.66 for all Work provided by DESIGN-BUILDER DESIGN-BUILDER shall 
compensate all persons employed by DESIGN-BUILDER for the Work as described in Exhibit 
"C" - Prevailing Wage Rate, attached hereto and incorporated by reference as if set forth herein 
verbatim for all purposes. 

5.02 Payments for services rendered for the Work shall be paid monthly in proportion to the 
percentage of the completion of the Work as evidenced by DESIGN-BUILDER's monthly 
estimates for payments, less the retainage specified in Exhibit C, Section 36. 

5.03 On or about the last day of each calendar month during the performance of the Work to 
be provided under this Agreement, DESIGN-BUILDER shall submit a sworn statement to the 
County Parks Director, in a fonn acceptable to the Fort Bend County Auditor, setting forth the 
percentage of the Work provided and which was completed during such calendar month and the 
compensation which is due plus the amounts payable for any approved additional services which 
have not been previously billed or paid. 

5.04 In the event the statement includes charges based upon direct labor cost of services or any 
other rates based upon the amount of time worked by an individual or individuals in perfonning 
services, whether the charges are being billed directly to the County or whether they are the basis 
of invoices from subcontractors for which DESIGN-BUILDER seeks reimbursement from the 
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County, the charges shall be accompanied by an affidavit signed by an officer or principal of 
DESIGN-BUILDER certifying that the work was performed, it was authorized in writing by the 
County Parks Director and that all information contained in the invoice being true and correct. 

5.05 Furthermore, DESIGN-BUILDER agrees to maintain, for a period of seven years, 
detailed records that identify each individual performing the services, the date or dates the 
services were performed, the applicable hourly rates, the total amount billed for each individual, 
and provide such other details as may be requested by the County Auditor for verification 
purposes. 

5.06 The County Parks Director shall review the statements within ten (10) days of receipt and 
approve them in writing with such modifications, if any, as he deems appropriate. The County 
shall pay each statement within thirty (30) days after the County Parks Director's written 
approval, provided however, that the approval or payment of any statement shall not be 
considered evidence of performance by DESIGN-BUILDER to the point indicated by such 
statement or of receipt or acceptance by the County of the services covered by such statement. 

SECTION VI 
TERMINATION 

6.01 The County may terminate this Agreement at any time by providing thirty (30) days 
written notice to DESIGN-BUILDER. Upon receipt of such notice, DESIGN-BUILDER shall 
discontinue all services in connection with the performance of this Agreement and shall proceed 
to cancel promptly all existing orders and contracts insofar as such orders or contracts are 
chargeable to this Agreement. Within thirty (30) days after receipt of notice of termination, 
DESIGN-BUILDER shall submit a statement, showing in detail the services performed under 
this Agreement to the date of termination. 

6.02 The County shall then pay DESIGN-BUILDER that proportion of the prescribed charges 
which the services actually performed under this Agreement bear to the total services called for 
under this Agreement, less such payments on account of charges as have been previously made. 

6.03 Copies of all completed or partially completed designs, drawings, electronic data files 
and specifications prepared under this Agreement shall be delivered to the County when and if 
this Agreement is terminated in the manner and for the purposes provided in this Agreement. 

SECTION VII 
NOTICE 

7.01 Any notice required to be given under the provisions of this Agreement shall be in 
writing and shall be duly served when it shall have been deposited, enclosed in a wrapper with 
the proper postage prepaid thereon, and duly registered or certified, return receipt requested, in a 
United States Post Office, addressed to the County or DESIGN-BUILDER at the addresses set 
forth below. 
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7.02 If mailed, any notice or communication shall be deemed received three days after date of 
deposit in the United States Mail. Unless otherwise provided in this Agreement, all notices shall 
be delivered to the following addresses: 

A. 

B. 

If to Design/Builder: 

If to County, notice must: 
be sent to both County 
Judge and County 
Parks Director 

with copy to: 

Digna Corporation 
2617 Country Club 
Sugar Land, Texas 77478 

Robert E. Hebert 
Fort Bend County Judge 
301 Jackson, Suite 719 
Richmond, Texas 77469 

Michel Davis 
Parks Director 
301 Jackson 
Richmond, Texas 77469 

Gilbert Jalomo 
Fort Bend County Purchasing Agent 
301 Jackson 
Richmond, Texas 77469 

7.03 Either party may designate a different address by giving the other party ten (10) days 
written notice. 

SECTION VIII 
LIMIT OF APPROPRIATION 

8.01 Prior to the execution of this Agreement, DESIGN-BUILDER was advised by County, 
and DESIGN-BUILDER clearly understands and agrees, such understanding and agreement 
being of the absolute essence to this contract, County shall have available the total maximum 
sum of $87,659.66 specifically allocated to fully discharge any and all liabilities, including 
construction costs, which may be incurred by County in bringing this Work to an absolute 
conclusion, and that the total of any and all basic construction costs, costs of providing the 
required furnishing and equipment, all fees and compensation of any sort to DESIGN
BUILDER, and any and all costs for any and all things or purposes enuring under or out of this 
Agreement, irrespective of the nature thereof, shall not exceed said specifically allocated sum, 
notwithstanding any word, statement or thing contained in or inferred from the preceding 
proViSion of this Agreement which might in any light by any person be interpreted to the 
contrary. 

8.02 DESIGN-BUILDER does further understand and agree, said understanding and 
agreement also being of the absolute essence of this contract, that the total maximum 
compensation that DESIGN-BUILDER may become entitled to hereunder and the total 
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maximum sum that County shall become liable to pay DESIGN-BUILDER hereunder shall not 
under any conditions, circumstances or interpretations thereof exceed the sum of$87,659.66. 

SECTION IX. 
SUCCESSORS AND ASSIGNS 

9.01 The County and DESIGN-BUILDER bind themselves and their successors, executors, 
administrators and assigns to the other party of this Agreement and to the successors, executors, 
administrators and assigns of such other party, in respect to all covenants of this Agreement. 

9.02 Neither the County nor DESIGN-BUILDER shall assign, sublet or transfer its or his 
interest in this Agreement without the prior written consent of the other. 

9.03 Nothing herein shall be construed as creating any personal liability on the part of any 
officer or agent of any public and/or governmental body that may be a party hereto. 

SECTION X 
PUBLIC CONTACT 

Contact with the news media, citizens of Fort Bend County or governmental agencies shall be 
the sole responsibility of the County. Under no circumstances, whatsoever, shall DESIGN
BUILDER release any material or information developed in the performance of its services 
hereunder without the express written permission of the County, except where required to do so 
by law. 

SECTION XI 
COMPLIANCE AND STANDARDS 

DESIGN-BUILDER shall provide the Work hereunder in accordance with generally accepted 
standards for design and construction contractors practicing in Fort Bend County, Texas 
applicable thereto and shall use that customary degree of care and skill commensurate for 
buildings similar to the Work to comply with all applicable state, federal and local laws, 
ordinances, rules and regulations relating to the Work to be rendered hereunder. DESIGN
BUILDER shall provide the County with all MSDS sheets related to the Work and a certification 
that the material used in the Work is free of asbestos. 

SECTION XII 
OWNERSHIP OF DOCUMENTS 

12.01 The County shall be the absolute and unqualified owner of all drawings, preliminary 
layouts, record drawings, sketches and other documents prepared pursuant to this Agreement by 
DESIGN-BUILDER and its Consultants (deliverables). 

12.02 No reuse fees or royalty payments will be paid to DESIGN-BUILDER in connection with 
future reuse or adaptation of designs derived under this contract. 
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12.03 Copies of all complete or partially completed mylar reproducible, preliminary layouts, 
record drawings, digital files, sketches and other documents prepared pursuant to this Agreement 
shall be delivered to County when and if this Agreement is terminated or upon completion of this 
Agreement, whichever occurs first, as provided in this Agreement. 

12.04 DESIGN-BUILDER is expressly prohibited from selling, licensing or othenvise 
marketing or donating such documents, or using such documents in the preparation of other work 
for any other client, or from duplicating the appearance of the Work depicted in the deliverables 
for any without the prior express written permission of the County. 

12.05 The documents referenced in this Section are not intended or presented by DESIGN
BUILDER to be suitable for reuse by the County or others on extensions of this Work or on 
other unrelated projects. 

12.06 Any adaptation or use by the County of such documents on extension of this Work or 
other unrelated projects shall be at the County's sole risk. 

SECTION XIII 
INDEMNIFIC A TION 

13.01 DESIGN-BUILDER AGREES TO INDEMNIFY, DEFEND AND HOLD THE 
COUNTY HARMLESS FROM EACH AND EVERY CLAIM, DEMAND, SUIT, ACTION, 
PROCEEDING, LIEN OR JUDGMENT CAUSED BY OR ARISING OUT OF, DIRECTLY 
OR INDIRECTLY, OR IN CONNECTION WITH THE ACTS AND OMISSIONS OF 
DESIGN-BUILDER PURSUANT TO THIS AGREEMENT. 

13.02 DESIGN-BUILDER shall timely report all such matters to the County and shall, upon the 
receipt of any such claim, demand, suit, action, proceeding, lien or judgment, not later than the 
fifteenth day of each month, provide the County with a written report on each such matter 
covered by this section and by section 13.03 below, setting forth the status of each matter, the 
schedule or planned proceedings with respect to each matter and the cooperation or assistance, if 
any, of the County required by DESIGN-BUILDER in the defense of each matter. 

13.03 County shall timely forward to DESIGN-BUILDER copies of any and all claims, 
demands, suits, actions, proceedings or judgments which it may receive and which it may 
contend is covered by this section. Thereafter, the County shall fully cooperate with DESIGN
BUILDER in its defense of each such matter. 

13.04 DESIGN-BUILDER'S DUTY TO DEFEND INDEMNIFY AND HOLD THE COUNTY 
HARMLESS SHALL BE ABSOLUTE. IT SHALL NOT ABATE OR END BY REASON OF 
THE EXPIRATION OR TERMINATION OF THIS AGREEMENT UNLESS OTHERWISE 
AGREED BY THE COUNTY IN WRITING. THE PROVISIONS OF THIS SECTION SHALL 
SURVIVE THE TERMINATION OF THE AGREEMENT AND SHALL REMAIN IN FULL 
FORCE AND EFFECT WITH RESPECT TO ALL SUCH MATTERS NO MATTER WHEN 
THEY ARISE. 
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13.05 In the event of any dispute between the parties as to whether a claim, demand, suit, 
action, proceeding, lien or judgment appears to have been caused by or appears to have arisen 
out of or in connection with acts or omissions of DESIGN-BUILDER, DESIGN-BUILDER shall 
never-the-Iess fully defend such claim, demand, suit, action, proceeding, lien or judgment until 
and unless there is a determination by a court of competent jurisdiction that the acts and 
omissions of DESIGN-BUILDER are not at issue in the matter. In such event, the County shall 
promptly reimburse DESIGN-BUILDER for its costs of defense. 

13.06 In the event that any such matter being so defended by DESIGN-BUILDER also involves 
any claim of negligence or wrongful action by the County, the County shall have the obligation 
to participate in the defense of the matter through separate counsel. 

13.07 DESIGN-BUILDER shall have full authority to resolve all matters being defended by it 
providing such settlement(s) shall not involve any findings adverse to the County or and shall not 
involve or require any payments or contributions by the County. 

13.08 In the event of any final judicial determination or award of any matter covered by this 
section the County shall be responsible to third parties, pro rata, for any negligence determined 
to have been caused by the County. 

13.09 DESIGN-BUILDER' indemnification shall cover, and DESIGN-BUILDER agrees to 
indemnifY the County, in the manner provided for and to the extend described above, in the event 
the County is found to have been negligent for having selected DESIGN-BUILDER to perform 
the work described in this Agreement. 

13.10 The provision by DESIGN-BUILDER of insurance shall not limit the liability of 
DESIGN-BUILDER under this Agreement. 

13.11 DESIGN-BUILDER shall cause all Trade Contractors and any other contractor who may 
have a contract to perform construction or installation work in the area where work will be 
performed under this Agreement, to agree to indemnify the County and to hold it harmless from 
all claims for bodily inj ury and property damage that may arise from said Contractor's 
operations. Such provisions shall be in form satisfactory to the County. 

13.12 Loss Deduction Clause - The County shall be exempt from, and in no way liable, for, 
any sums of money which may represent a deductible in any insurance policy. The payment of 
deductibles shall be the sole responsibility of DESIGN-BUILDER and/or Trade Contractor 
providing such insurance. 

SECTION XIV 
FORT BEND COUNTY 

INSURANCE REQUIREMENTS 
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14.01 DESIGN-BUILDER will provide a certificate of insurance indicating coverage in the 
amounts stated below. 

14.02 DESIGN-BUILDER shall obtain at its sole expense, and shall submit to the Office of the 
County Purchasing Agent, certificates of insurance satisfactory to the County, naming the 
County, the DESIGN-BUILDER and its employees as insured: 

a. Workers Compensation 
b. Employer's Liability: $500,000 
c. General liability including: 

(1). Premises/Operations 
(2). Products/Completed Operation 
(3). Contractual 
(4). Owner's Protective 
(5). Personal Injury/Advertising Liability 
(6). Mobile Equipment 

General liability limits shall be equal to or greater than: 

(1). $100,000 Bodily Injury per person. $300,000 Bodily Injury per 
occurrence. $100,000 Property Damage per occurrence; or, 
(2). $500,000 Bodily Injury and Property Damage combined, single 
limit. 

Specify annual aggregate, if any. The nummum available annual 
aggregate for the purposes of this Agreement shall be $1,000,000. Claims 
- made polices shall not be acceptable. All policies shall be occurrence 
basis. 

d. Automobile Liability: 

All owned, non-owned or hired vehicles must be covered. Liability limits 
shall be greater than or equal to: 

(1). $100,000 Bodily Injury per person. $300,000 Bodily Injury per 
occurrence. $100,000 Property Damage per occurrence; or, 
(2). $500,000 Bodily Injury and Property Damage combined, single 
limit. 

e. Excess Liability Coverage shall be greater than or equal to 
$1,000,000 combined, single limit. Specify aggregate, if any. 

14.03 DESIGN-BUILDER shall not commence any portion of the work under this Agreement 
until it has obtained the insurance required herein and certificates of such insurance have been 
filed with and approved by the County. 
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14.04 No cancellation of or changes to the certificates, or the policies, may be made without 
sixty (60) days prior, written notification to the County. 

14.05 Approval of the insurance by the County shall not relieve or decrease the liability of the 
DESIGN-BUILDER. 

14.06 Workers' Compensation Insurance Coverage: 
A. Definitions: 

1. Certificate of coverage ("certificate")- A copy of a certificate of insurance, a 
certificate of authority to self-insure issued by the commission, or a coverage agreement 
(TWCC-Sl, TWCC-S2, TWCC-S3, or TWCC-S4), showing statutory workers' compensation 
insurance coverage for the person's or entity's employees providing services on the Work, for the 
duration of the Work. 

2. Duration of the Work - includes the time from the beginning of services on the 
Work until the services on the Work has been completed and accepted by the County. 

3. Persons providing services on the Work ("subcontractor" in §406.096) - includes 
all persons or entities performing all or part of the services DESIGN-BUILDER has undertaken 
to perform on the Work, regardless of whether that person contracted directly with DESIGN
BUILDER and regardless of whether that person has employees. This includes, without 
limitation, independent contractors, subcontractors, leasing companies, motor carriers, owner
operators, employees of any such entity, or employees of any entity, which furnishes persons to 
provide services on the Work. "Services" include, without limitation, providing, hauling, or 
delivering equipment or materials, or providing labor, transportation, or other service related to 
the Work. "Services" does not include activities unrelated to the Work, such as foodlbeverage 
vendors, office supply deliveries, and deli very of portable toilets. 

14.07 DESIGN-BUILDER shall provide coverage, based on proper reporting of classification 
codes and payroll amounts and filing of any coverage agreements, which meets the statutory 
requirements of Texas Labor Code, Section 401.011(44) for all employees of DESIGN
BUILDER providing services on the Work, for the duration of the Work. 

14.0S DESIGN-BUILDER must provide a certificate of coverage to the governmental entity 
prior to being awarded the contract. 

14.09 If the coverage period shown on DESIGN-BUILDER' current certificate of coverage 
ends during the duration of the Work, DESIGN-BUILDER must, prior to the end of the coverage 
period, file a new certificate of coverage with the governmental entity showing that coverage has 
been extended. 

14.10 DESIGN-BUILDER shall obtain from each person providing services on the Work, and 
provide to the governmental entity: 

Design Build Agreement Kitty Hollow Park Pavilion 
Digna Corporation - SOQ 12-012 

Page 10 of58 



(A) a certificate of coverage, prior to that person beginning work on the Work, so the 
governmental entity will have on file certificates of coverage showing coverage for all 
persons providing services on the Work; and 

(B) no later than seven days after receipt by DESIGN-BUILDER, a new certificate of 
coverage showing extension of coverage, if the coverage period shown on the current 
certificate of coverage ends during the duration of the Work. 

14.11 DESIGN-BUILDER shall retain all required certificates of coverage for the duration of 
the Work and for one year thereafter. 

14.12 DESIGN-BUILDER shall notify the governmental entity in wTiting by certified mail or 
personal delivery, within 10 days after DESIGN-BUILDER knew or should have known, of any 
change that materially affects the provision of coverage of any person providing services on the 
Work. 

14.13 DESIGN-BUILDER shall post on each Work site a notice, in the text, form and manner 
prescribed by the Texas Workers' Compensation Commission, informing all persons providing 
services on the Work that they are required to be covered, and stating how a person may verify 
coverage and report lack of coverage. 

14.14 DESIGN-BUILDER shall contractually require each person with whom it contracts to 
provide services on the Work to: 

(A) provide coverage, based on proper reporting of classification codes and payroll 
amounts and filing of any coverage agreements, which meets the statutory requirements 
of Texas Labor Code, Section 401.011(44) for all of its employees providing services on 
the Work, for the duration of the Work; 

(B) provide DESIGN-BUILDER, prior to that person beginning work on the Work, a 
certificate of coverage showing that coverage is being provided for all employees of the 
person providing services on the Work, for the duration of the Work; 

(C) provide DESIGN-BUILDER, prior to the end of the coverage period, a new 
certificate of coverage showing extension of coverage, if the coverage period shown on 
the current certificate of coverage ends during the duration of the Work; 

(D) obtain from each other person with whom it contracts, and provide to DESIGN
BUILDER: 

(i) a certificate of coverage, prior to the other person beginning work on the 
Work; and 
(ii) a new certificate of coverage showing extension of coverage, prior to the end 
of the coverage period, if the coverage period shown on the current certificate of 
coverage ends during the duration of the Work; 
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(E) retain all required certificates of coverage on file for the duration of the Work and for 
one year thereafter; 

(F) notify the governmental entity in writing by certified mail or personal delivery, 
within 10 days after the person knew or should have known, of any change that 
materially affects the provision of coverage of any person providing service on the Work; 
and 

(G) contractually require each person with whom it contracts, to perform as required by 
paragraphs (1) - (7), with the certificates of coverage to be provided to the person for 
whom they are providing services. 

14. 15 By signing this contract or providing or causing to be provided a certificate of coverage, 
DESIGN-BUILDER is representing to the County that all employees of DESIGN-BUILDER 
who will provide services on the Work will be covered by workers' compensation coverage for 
the duration of the Work, that the coverage will be based on proper reporting of classification 
codes and payroll amounts, and that all coverage agreements will be filed with the appropriate 
insurance carrier or, in the case of a self-insured, with the commission's Division of Self
Insurance Regulation. Providing false or misleading information may subject DESIGN
BUILDER to administrative penalties, criminal penalties, civil penalties, or other civil actions. 

14.16 DESIGN-BUILDER'S failure to comply with any of these provisions is a breach of 
contract by DESIGN-BUILDER which entitles the governmental entity to declare the contract 
void if DESIGN-BUILDER does not remedy the breach within ten days after receipt of notice of 
breach from the governmental entity. 

SECTION XV 
MODIFICATIONS 

This instrument contains the entire Agreement between the parties relating to the rights herein 
granted and obligations herein assumed. Any oral or written representations or modifications 
concerning this instrument shall be of no force and effect excepting a subsequent written 
modification signed by both parties hereto. 

SECTION XVI 
AUTHORITY OF COUNTY PARKS DIRECTOR 

16.01 The County Parks Director, at his sole discretion, shall decide and determine any and all 
questions that may arise as to the interpretation of this Agreement and any and all questions as to 
the acceptable fulfillment of this Agreement by DESIGN-BUILDER. His decision shall be final. 

16.02 It is mutually agreed by both parties that the County Parks Director shall act as referee in 
all questions arising under the terms of this Agreement between the parties hereto and that the 
decisions of the County Parks Director in such shall be final and binding alike on both parties 
hereto. 
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16.03 Nothing contained in this Article shall be construed to authorize the County Parks 
Director to alter, vary or amend any of the terms or provisions of this Agreement. 

SECTION XVII 
MISCELLANEOUS 

17.tH The Parties agree that this Agreement contains all of the terms and conditions of the 
understanding of the parties relating to the subject matter hereof. 

17.02 All prior negotiations, discussions, correspondence and preliminary understandings 
between the parties and others relating hereto are superseded by this Agreement. 

17.03 By entering into this Agreement, the parties do not intend to create any obligations, 
express or implied, other than those specifically set out in this Agreement. 

17.04 This Agreement shall be construed under and in accord with the laws of the State of 
Texas, and all obligations of the parties created hereunder are performable in Fort Bend County, 
Texas, and that venue for any litigation arising out of or related to this Agreement shall lie solely 
in the court of appropriate jurisdiction located in Fort Bend County, Texas. 

17.05 Nothing in this Agreement shall create any rights or obligations in any party who is not a 
signatory to this Agreement. 

17.06 DESIGN-BUILDER agrees and understands that, by law, the Fort Bend County 
Attorney's Office may only advise or approve contracts or legal documents on behalf of its 
clients. The Fort Bend County Attorney's Office may not advise or approve a contract or other 
legal document on behalf of any other party not its client. The Fort Bend County Attorney's 
Offices has reviewed this document solely from the legal perspective of its client. DESIGN
BUILDER and other parties should not rely on this approval and should seek review and 
approval by their own respective legal counsel. 

17.07 If there is a conflict between this Agreement and Exhibit A, B, C or D, the provisions of 
this Agreement shall prevail. 

17.08 DESIGN-BUILDER shall perfonn services for County as identified in County's SOQ 12-012 
and the proposal submitted by DESIGN-BUILDER in response to County's SOQ 12-012, including 
any amendments submitted by DESIGN-BUILDER, if any, are incorporated by reference into this 
Agreement as if set forth herein verbatim for all purposes. County's SOQ 12-012 identifies the scope 
and requirements of the services to be provided and perfonned for County by DESIGN-BUILDER 
under this Agreement. 

Design Build Agreement Kitty Hollow Park Pavilion 
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SECTION XVIII 
EXECUTION 

The County executes this Agreement by and through the County Judge. 

ot become effective until executed by all parties hereto. 

By: Date: ;J.-7·:J..ol'J-
obert E. Heb rt, County Judge 

ATfES~ 
Dianne Wilson, County Clerk 

REVIEWED: .,~ 
By ()yl~· 

Michel DavIs, 
Date: 

County Parks Director 

~ 7 

MER:DB Agreement. Digna Corporation. Kitty Hollow Park.3410 

AUDITOR'S CERTIFICATE 
I hereby certify that funds are available in the amount of$87,659.66 to pay the obligation 

of Fort Bend County under this AgreU!..itii; ~ 
Ed Sturdivant, County Auditor 

Exhibit A: 
Exhibit B: 
Exhibit C: 
Exhibit D: 

Design-Builder's Cost Proposal 
Design-Builder Proposal/Response to SOQ 12-012 
SOQ 12-012 
County General Terms 
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Exhibit A 

Sheet1 

Concept 
labor 

Project Manager 
Designer I Supervisor 
Foreman 
Journeyman 
Labor 1 
Labor ~ 
Engineering for Foundation 
Electrical Engineenng 
Drawings 

Materials 
Foundation 

Mise Equipment 
Select fill for Foundabon 
Concrete (Includes Pump and Delivery) 
Rebar (112', 36"x36"@ centers. 20 ft bars) 
Remesh, Roll, 60"x150' 
Rebar Tie Wire 165 gauge 

Pre Engineered Metal Building 
Building Kit from Metal Depot 
Delivery Costs 
Extended forklift Rental 

Electrical Wort 
Outlets and Lights InstaUed 
Main Feed 
Lamps 250w 
Electric manHft 

Additional Items requested on 111712011 
Gutters and Downspouts with Spfash Blocks 6 inch square profile 
gutters and downspouts with kickouts at column base. Splash 
Blocks to be 50 Ibs. 30 inch concrete 
Gable ends In Galvalum 

Indirect Expenses 
Insurance 
General Conditions 
G8.A 
Bond 

Profit 
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Qnty 

8 
6 

25 
18 
25 
18 

120 
90 

120 
8 
8 

12 
1 
.9 
2 

2 

3.00% 
1.00% 
5.00% 
3.00% 

4.00% 



Unit Materials 

Project Week 
Project Week 
Day 
Day 
Day 
Day 
Lot 
lot 
lot 

Job 
CubiC Yard 555.00 
CubiC Yard $125.00 
Bars $8.00 
Rolls $120.00 
Rolls $6.00 

lot $19,339.00 
Lot $1,000.00 
week 51,:>00.00 

Unit $:>50.00 
Unit 52,400.00 
Each $450.00 
Days $600.00 

Job 51,930.50 
Each $76050 

Sheetl 

Labor Equipment UP Total 

$750.00 $750.00 $6,000.00 
$500.00 $500.00 $3,000.00 
$150.00 $150.00 $3.750.00 
$150.00 $150.00 $2,700.00 
$100.00 $100.00 $2,500.00 
$100.00 $100.00 $1,800.00 

$1,000.00 $1.000.00 $1,000.00 
$250.00 $2:'0.00 $250.00 
$50000 $50000 $500.00 

$2,325.00 $:'3:'5.00 $2.325.00 
$:'5.00 $6,600.00 

$1:>5.00 $11,250.00 
$8.00 $960.00 

$1::!0.00 $960.00 
$6.00 $48.00 

$7500 $19414.00 $19,414.00 
$1.000.00 $1,000.00 
$1200.00 $1.200.00 

$250.00 $3,000.00 
$2.400.00 $2,400.00 

$450.00 $3,600.00 
$600.00 $1,200.00 

$960.00 $2.890.:'0 $2,890.50 
$56160 $1 3:'210 $2,644.:'0 

Direct Expenses 

$2,263.71 
$754.57 

$3,772.85 
$2,040.00 

Direct & Indirect Expenses 

Page 2 
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$:'1.500.00 

$:'2.143.00 

$:>1.614.00 

$10,200.00 

55,534.70 
$15,451.00 

S8,831.13 
$64,288.13 
$3,371.53 

$87.659.66 



Exhibit B 

Title Page 

Fort Bend County 
Q12-012 

Design / Build Kitty Hollow Park Pavilion 

Proposer: Digna Corporation 
POC Alex Jantzen 
Address: 2617 Country Club Blvd 

Sugar Land TX 77478 
Telephone 832-814-1226 
Fax: 281-201-6858 
email: 

Signed: __ -:--:-~:--_~:-=--::-_~_-::_--:~_--::-
Alex Jantzen, VP Operations Digna Corporati:m 

Dlgr a C oq:oration 

Fort 8~nCl Cnun!'y Q 12-01::: 
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Cover Letter 

Title Page 

9.2 Table of Contents 

Item 9.1 
Table of Contents 

[>g~a ·':':orporation 

9.3 Detailed statement assuring that Digna Corp understands the scope of work 

94 Detailed Qualifications of the firm 

95 Detailed Qualifications of the staff 

9.6 Financial stability 

97 Firm's n,anageme:lt system. software and cost control 
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Design Phase 

Item 9.3 
Understanding of the Scope of Work 

A specific location for the pavilion will be determined with the client and Indicated with 
surveyors flags on site. 
A site plan wil! be created in accordance with the location that is determined 
Our engineers will work with both the electrical contractor and the structural tearT, to 
determine any value added elements that can be accomplished to provide a better end 
product In relation to its life cycle costs, ease or construction and durability. 
Plans and specifications, along with lighting cut sheets and light level plans wiil be 
submitted to the client not later than 14 calender days after award 
Upon approval of the design and documentation. the structure will be ordered and a 
construction schedule determined in relation to the delivery of the primary structure. 

Build Phase 
The site will be excavated approximately 12 inches. 
Any underground electrical lines will be run and located per surveyor to come up 
through the slab in proper relation to columns where the panel wi:1 be mour.ted 
Select fill will be placed and the slab formed and rebar laid. 
Inspections of the rebar and form wi!1 be made. 
The slab poured at least 10 days prior to the estimated delivery of the structure. 
Upon delivery ot the structural members, the columns will be placed and the cross 
members positioned with cross bracing as per the engineering. 
Once the structure is complete the roof wil! be ins!alled. 
The electrical and lighting Will be completea after the completion of the roof 
The electrical installation will be inspected 
A final Inspection will be made 
The project will be delivered to the client aiong with all warranties, certified payroll. and 
other documentation with regards to material removed from site. 

Design Build Agreement Kitty Hollow Park Pavilion 
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Item 9.4 
Qualification of the Firm 

Business Specifics: 
State of Incorporation: Texas, January 2007 
Federal Tax 10: 20·8397091 
DUNS #: 791212546 

Reference #1 : 
Remodeling of Interior of Building 1255 at Ellington Field for Texas Air Natlonai Guard 
Contract No: W912L 1-07 -C-5024 
Original Contract Amount· S34.175 
Final Contract Amount S41.338 
Scope. Remodeling of building interior including the encapsulation of lead based paint 
removal and replacerrlent of vinyl composite tiling painting new acoustical ceilings and 
gypsum panel wa!Js 
Point of Contact: Debra McGowan Contracting Officer. 147 MCSG Ellington Fie;d 
Address: 14657 Sneider. Ellington Field Houston TX 77034 
Phone. 281-929-2743 
Fax: 281-929-2748 

Reference #2: 
Remodeling of interior of vanous spaces at Oxy Vinyl Battleground VCS Plant, La Porte Texas 
Contract No Private contract 
Original Contract Amount: $43.275 
Scope: Remove all ceiling tile Including asbestos based matenal and damaged ceiling grid. 
replace with new material 
Point of Contact: Mark Hayman. Gowan Mechanical 
Address 2400 Miller Cut off, La Porte Texas 
Phone 281-303-3482 

Reference #3: 
Remodeling of pnvate offices of Wing Commander for 147 Recon Group at Eilington Field 
Contract No: W9~ 2L 1-08-C-50 13 
Original Contract Amount. $8.478 
Final Contract Amount. Pending project is underway 
Scope Remodel private offices of Wing Commander. including the remodeling of private 
restroom. ceilings, removal of wall paper, painting ceramic tile electronics installations. new 
glass partition walls 
POint of Contact: Debra McGowan, Contracting Officer, 147 MCSG Eliington Field 
Address 14657 Sneider, Ellington Field Houston TX 77034 
Phone: 281-929-2743 
Fax 281-929-2748 

Reference #4: 

Design Build Agreement Kitty Hollow Park Pavilion 
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Exterior Paint and Moisture Protection, Houston ARTCC 
Contract No DTFASW-08-C-00113 
Original Contract Amount: $199.93374 
Final ComractAmount $199.933.74 

Dig"" Corporal,on 

Scope: Remove and replace caulking at prefab panels around exterior of building Paint 
specific portions of the exterior with new water based polyurethane paint 
Point of Contact: Jen Bird, FAA 

Phone: 
Fax 

Reference #5: 

Federal Aviation Administration 
Central Logistics Service Area 
Acquisition Group. ASW-52 
2601 Meacham Blvd 
Ft Worth TX 76137 
817 -222-4391 
817 -222-5994 

Replacement of 100 ton chiller at Bldg 1377 Ellington Field. Houston Texas 
Contract No W912L 1-08-C-5011 
Original Contract Amount $186,10063 
Final Contract Amount $213,350.63 
Scope: Remove eXisting 80 ton chiller replace With new 100 ton chiller. \!olu'ne tank and 
pump skid 
Point of Contact: 
Address: 
Phone 
Fax 

Reference #6: 

Debra McGowan, Contracting Officer 147 MCSG Ellington Field 
14657 Sneider, Ellington Field Houston TX 77034 
281-929-2743 
281-929-2748 

Install new pulse boiler at Main Hanger. Ellington Field. Houston Texas 
Contract No W912L 1-08-C-5042 
Original Contract Amount $122.730.00 
Final Contract Amount $125.655.00 
Scope Install new 750.000 btu Pulse BOiler pumps, controls and piping 
Point of Contact Debra McGowan Contracting Officer, 147 MCSG Ellington Field 
Address 14657 Sneider, EI:lngton Field Houston TX 77034 
Phone. 281-929-2743 
Fax: 281-929-2748 

Reference #7: 
Remodel Educational Center for U,S. Fish and Wildlife Services. Angleton Texas 
Contract No. 201819C002 
Onglnal Contract Amount: $30,749.89 
Final Contract Amount $30,74989 
Scope Demolish Siding and interior to structure and rebuild, add new energy efficient 
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windows. flooring. HVAC and storm protection systems. 
Point of Contact: Todd Annes. Contracting Officer 
Phone: 505-248-6408 
Reference #8: 
Renovation of Alert Faclilty Eilington Field, Houston 
Contract No W912L 1 ·09-R-0018-0001 
Original Contract Amount: $10.300.00 
Final Contract Amount $1030000 

D gn~ Corporation 

Scope Remove existing windows and prOVide and instal: new anti-terrorism windows and 
new flooring. New landscaping at windows. 
Pomt of Contact Debra McGowan, Contracting Officer. 147 MCSG Ellington Field 
Address 14657 Sneider Ellington Field Houston TX 77034 
Phone 281-929-2743 
Fax. 281-929-2748 

Reference #9: 
Various Remodeilngs and Rehabilitations for the Houston Housing and Community 
Development Department 

2007 

• 3723 Idaho - $10.91091 - Landscaplr.g 

• 5919 Westover - $8.027.92 

• 8722 Lugary - $4 215 35 - Landscaping 

• 6806 Couch - $4,161.28 

• 4044 Castor - $20,858 00 

• 6502 Lodgepole - S1609300 - Landscaping 

• 4919 Walker - 54.724.00 

• 5208 Carmen - $24.899.00 - Landscaping 
2008 

• Al"lfens - 512500.00 
Scope: Vaned scope of work. typically to correct previous constructior'l/remodellng efforts 
Point of Contact Tophas Andersen 
Address: 601 Sawyer, Houston TX 77007 

Reference #10: 
Hurricane Repairs to Beaumont ATCT 
Contract No: DTFAAC - 09 - R - 04959 
Onglnal Contract AMount: $1 4 2867.84 
F! nal Contract Amount: $142.867.84 
Scope Repair of lightning protection systems, reseal/repaint exterior of facil:ty replace ail 
landscaping. road signage provide additional dralllage 
Point of Contact: Rachel Hier. FAA 

Federal Aviation Administration 
NAS Automation & Facilities Contracting 
Team AMQ-210 
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Phone 
Email: 

Reference #11: 

6500 South MacArthur Boulevard 
PO. box 25082 
Oklahoma City OK 73125-4929 
405-954-0526 

Replace Airfield Markers at Ellington Field 
Contract No: W912L 1-D9-R-0033 
Original Contract Amount: S23,000 
Final Contract Amount 543,000 

Dig~a Corp<ratlon 

Scope Replace and relocate survey markers utilized in calibration of glide slope IFR 
equipment 
Point of Contact: 
Address 
Phone 

Debra McGowan, Contracting Officer, 147 MCSG Ellington Field 
14657 Sneider Ellington Field HO'-lston TX 77034 
281-929-2743 

Fax: 281-929-2748 

Reference #12: 
Reseal Barrier Pits at Ellington Field 
Contract No: W912L1-09-C-0036 
Original Contract Amount S7.000 
Final Cor.tract Amo:Jnt $7.000 
Scope: Reseal arresting barrier pits 
Point of Contact: Debra McGowan, Contracting Officer 147 MCSG Ellington Field 
Address 14657 Sneider, Ellington Field Houston TX 77034 
Phone 281-929-2743 
Fax 281-929-2748 

Reference #13: 
RTR repairs at KATY 
Contract No: DTFAAC - 09 - R - 07307 
Onglnal Contract Amount $7.000 
Final Contract Amount: 57.000 
Scope Repair I Replace roof vents at Remote Radar Facility 
Point of Contact Rachel Hier. FAA 

Phone 
Email: 

Federal Aviation Administration 
NAS Automation & Facilities Contracting. Team AMQ-21 0 
6500 South MacArthur Boulevard 
P.O. box 25082 
OKlahoma City, OK 73125-4929 
405-954-0526 
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Reference #14: 
City of Seabrook. HVAC replacement 
Contract No 2010 - ~ 2 
Originai Contract Amount 8548,000 
Final Contract Amount: $548,000 

D:gna CO{"')..J'dt,on 

Scope: Provide elevated equipment platform. new water cooled 200 ton chiller. heat pumps 
and improved internal air f,ow 
POint of Contact: Arthur Chairez 

City of Seabrook 
281-960-1453 

Reference #15: 
Shape. trim 350 trees 
Contract No FA3020-10-P-0047 
Original Contract Amount S 18.250 
Final Contract Amoun; 818.250 
Scope: Trim. reshape 350 trees along the base per'meter to meet anti-terrorism requirements 
Paint of Contact: DaVid Brown 

Contract Specia,ist 
82 CONS/LGCA 

Reference #16: 

136 K Avenue. Suite 1 
Sheppard AFB TX 76311 
DSN 736-2230 
Comm 94C J 376-2230 

Landscape the Longhorn Dining Hall Dyess AFB 
Contract No FA4661-10-P-0042 
Original Contract Amount $27500 
Final Contract Amount· $27.500 
Scope Provide and install landscape fabric and 1 y,. river stone to 1,308 SY of planting beds 
POint of Contact: Gregory Fortenberry. SSg!. USAF 

Contract Administrator 
Dyess AFB. TX 
Comm. (325)696-3152 
Fax (325)696-8676 

Reference #17: 
Upgrades to Bldg 1142. Ellir'Jgtoll Field. Houston 
Contract No: FA4661-10-P-0042 
Original Contract Amount: $70.200 
Final Contract Amount: 593.000 
Scope. Remodel offices. paint work bays. replace and improve lighting, sea' coat parking 
Point of Contact: Debra McGowan. Contracting Officer. 147 MCSG Ellington Field 
Address. 14657 Sneider. Ellington Field Houston TX 77034 
Phone 281-929-2743 
Fax. 281-929-2748 
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Uig'"la Corporat en 

Item 9.5 
Staff Qualifications 

Carmen Jantzen - Business Owner I Administration 
Qualifications: Architect 

ProJects: 

Certified Real Estate Appraiser 
Masters in Construction Management 
Representative to Japanese Annual Public Housing Conference 2003 

1984 to Present 
Mexico City, Mexico 1984 to 1986 Construction of Hospitals 
Flortda 1986 to 1990 Various private residences in and around Palm 
Beach 
Latin America 1990 to 2002 Vanous projects for US State Department 
Mexico's Natonal University British Foreign Department Frencr1 

Departee ExtranJe. Private clients 
Sugar Land Texas 2002 to 2007. Private residences and real estate 
appraisal for World Savings 

Alex Jantzen - Field Operations I Project Manager 
Qualifications: Architect 

ProJects. 

Cor,crete Technologies Technician 
Insulated Concrete Forms Installer 
Masters in Business Administration 
Specialized degrees in automated bUilding deSign, Integrated systems 
and energy efficiency deSIgn 

1986 to Present 
Florida 1986 to 1990. Pub!ic School Design Build for Broward County 
Hospital Design Commercial Construction of Shopping Centers. Private 
residence deSign 
Latin Amenca 1990 to 2002 Vanous projects for US State Department 
MeXICO's National UniverSity. British Foreign Department. French 
Departee ExtranJe. Private clients 
Sugar Land Texas 2002 to 2007 Private residences 

Authorized Negotiator: 
Alex Jantzen, Field Operations 
2617 Country Club Blvd. Sugar Land TX 77478 
Tele 832-814-1226 
Fax 281-201-6858 
email aJ@dignacorp com 
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Item 9.6 
Financial Stability 

A Has your Company ever failed to complete any work awarded to It? 

Answer: Digna Corporation has completed every project awarded. 

B Are there any judgements, claims, arbitration proceeoings or suits pending or outstanding 
against you Company or Its officers? 

Answer: No there are no judgements, claims, arbitration proceedings or suits 
pending or outstanding against Digna Corporation or its officers. 

C. Has your Company filed any lawsuits or requested arbitration with regard to construction 
contracts within the last five years? 

Answer: No, Digna Corporation has never filed a lawsuit or requested 
arbitration on any construction contracts 

D. Does your company have the ability to obtain payment and performance bonds required 
for this project? 

Answer Digna Corporation has the capacity :0 bond the project if awarded 
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Digra Coq::o~atlOr. 

Item 9.7 
Firm's Management System, Software and Cost Control 

Digna Corporation is a self performing General Contractor It utilizes standard industry 
practices to control and manage projects. All projects are assigned a project manager I 
supervisor who is responsible for all aspects of the specific project including safety. project 
administration and documentation. All payroll is tracked on a daily basIs through job logs and 
certified payroll is completed every Saturday All projects are estimated by line item and the 
PM will review and submit all expenses 011 a daily basIs for review 

Accounting Software Quicken 2011 for Construction 
Spreadsheet and Text Open Docs 
Video logs. Apple Facetime to office 
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EXHIBIT C 

Fort Bend County Spec({ication Download Acknowledgment 

Statement of Qualifications 

Design/Build Kitty Hollow Park Pavilion 
for Fort Bend County 

Q12-012 

VENDORS MUST IMMEDIATELY RETIJRN THIS FORM BY FAX TO 281-3-U-86-45 

•.••.••.......•..••.••.•..••.....•.•..•..••.••.••.•..••..•...•..•..•••.•..••.•..••..•..•..•..•..•..•. 
Vendor Responsibilities: 

:.- Vendors are responsible to download and complete any addendurns. 
(Addendums will be posted on the Fort Bend County Website no later than 48 hours prior to 
Opening) 

:.- Vendors will submit responses in accordance with requirements stated on cover of document. 
:.- Vendors may not submit responses via email or fax . 

••..•.....•..•..•..•..•..•.....•.••.••.•..•..•..••.••. .•..•..••..•..•......•..•..•.....•..••..•..•..• ~ 

Legal Name of Contracting Company 

Contact Person 

Complete Mailing Address 

Telephone Number 

Email Address 

Signature 

Facsimile Number 

Date 
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Fort Bend County, Texas 
Statement of Qualifications 

,,..
".i:,,· ' 

Design/Build Kitty Hollow Park Pavilion 
for Fort Bend County 

I SUBMIT SOQS TO: 

Fort Bend County 
Purchasing Department 

Rosenberg Annex 
4520 Reading Road, Suite A 

Rosenberg, TX 77471 

• 'NOTE: 
All correspondence must include the term 
"Purchasing Department" in address to assist in 
proper delivery 

Q12-012 

I SUBMIT NO LATER THAN: 

Thursday, December 8,2011 
1 :30 PM (Central) 

MARK ENVELOPE: 

Q12-012 
Pavilion 

ALL SUBMITTALS MUST BE RECEIVED IN COUNTY PURCHA.\'INU 
OFFICE BEFORE RECEIVING DATE AND I1ME SPECIFIED. 
SUHMIT1ALS RECEIVED WILL THEN BE OPENED AND NAMES 
PUBLICLY READ. SUBMIT1:4LS RECEIVED AFTER THE SPECIFIED 
11ME Jf7LL BE RE1VRNED UNOPENED. 

Results will not be given by phone. 
Results will be provided to respondents in 

\'vTiting after Commissioners Court award. 

Fort Bend County is always conscious 
and extremely appreciative of your eiTort 

in the preparation of this document 
Requests for information must be in 
writing and directed to 
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Vendor Information 

Legal Name of Contracting Company 

Federal ID Number (Company or Corporation) or Social Security Number (Individual) 

Telephone Number Facsimile Number 

Complete Mailing Address (for Correspondence) 

City, State and Zip Code 

Complete Remittance Address (if different from above) 

City, State and Zip Code 

Authorized Representative and Title (printed) 

Authorized Representative's Email Address 

Signature of Authorized Representative 

Design Build Agreement Kitty Hollow Park Pavilion 
Digna Corporation - SOQ 12-012 

Page 300[58 



1.0 Objective: 

Fort Bend County, herein requests statements of qualifications for Design/Build services from 
contractors necessary to construct pavilion at Kitty Hollow Park. The Design/Build firm, herein 
referred to as "Respondent", shall serve in the capacity of an Architect/Engineer and General 
Contractor. 

2.0 General: 

2.1 The selected party will be requested to submit a proposal for a Design/Build 
contract under the provisions of the §271.119 of the Texas Local Government 
Code. 

2.2 Respondents should carefully read the information contained herein and submit a 
complete response to all requirements and questions as directed. 

2.3 Submittals and any other Respondent information in response to this SOQ shall 
become the property of Fort Bend County. 

2.4 Fort Bend County will not provide compensation to Respondents for any 
expenses incurred by the Respondent(s) for submittal preparation or for any 
demonstrations that may be made, unless otherwise expressly stated or required 
by law. Respondents submit qualifications at their own risk. 

2.5 Each submittal should be prepared simply and economically, providing a 
straightforward, concise description of your firm's ability to meet the 
requirements, and an understanding of the County's needs. 

2.6 Fort Bend County makes no guarantee that an award will be made as a result of 
this SOQ. Fort Bend County reserves the right to accept or reject any or all 
submittals, with or without cause, waive any formalities or minor technical 
inconsistencies, or delete any item/requirement from this SOQ or contract when 
deemed to be in the County's best interest. Representations made within the 
qualifications submittal and any subsequent proposal will be binding on 
responding firms. Fort Bend County will not be bound to act by any previous 
communication or submittal by the firms other than those responding to this SOQ. 

2.7 In the event the total accepted price exceeds $25,000 the successful vendor must 
provide to the Office of the County Purchasing Agent, a performance bond and a 
payment bond, each in the amount of 100% of the total contract sum within ten 
(10) calendar days after receipt of notification of award. Such bonds shall be 
executed by a corporate surety duly authorized and admitted to do business in the 
State of Texas and licensed in the State of Texas to issue surety bonds with a Best 
Rating of "A" or better. Fort Bend County reserves the right to accept or reject 
any surety company proposed by the respondent. In the event Fort Bend County 
rejects the proposed surety company, the respondent will be afforded five (5) 
additional days to submit the required bonds issued by a surety company 
acceptable to Fort Bend County. 
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3.0 Pre-SOQ Conference: 

No Pre-SOQ conference for this project. 

4.0 Insurance: 

4.1 All respondents must submit, with SOQ, a certificate of insurance indicating 
coverage in the amounts stated below. In lieu of submitting a certificate of 
insurance, respondents may submit, with SOQ, a notarized statement from an 
Insurance company, authorized to conduct business in the State of Texas, and 
acceptable to Fort Bend County, guaranteeing the issuance of an insurance policy, 
with the coverage stated below, to the contractor named therein, if successful, 
upon award of this Contract. Failure to provide insurance certificate or notarized 
statement will result in disqualification of submittal. 

4.2 The certificates of insurance to be satisfactory to Fort Bend County, naming the 
Contractor and its employees as insured: 

4.2.1 Workers Compensation in accordance with the laws of the State of Texas. 
Substitutes to genuine Workers' Compensation Insurance will not be 
allowed. 

4.2.2 Employers' Liability insurance with limits of not less than $1,000,000 per 
injury by accident, $1,000,000 per injury by disease, and $1,000,000 per 
bodily injury by disease. 

4.2.3 Commercial general liability insurance with a limit of not less than 
$1,000,000 each occurrence and $2,000,000 in the annual aggregate. 
Policy shall cover liability for bodily injury, personal injury, and property 
damage and products/completed operations arising our of the business 
operations of the policyholder. 

4.2.4 Business Automobile Liability coverage applying to owned, non-owned 
and hired automobiles with limits not less than $1,000,000 each 
occurrence combined single limit for Bodily Injury and Property Damage 
combined. 

4.3 County and the members of Commissioners Court shall be named as additional 
insured to all required coverage except for Workers' Compensation and 
Professional Liability (if required). All Liability policies written on behalf of 
Contractor shall contain a waiver of subrogation in favor of County and members 
of Commissioners Court. 

4.4 If required coverage is written on a claims-made basis, Contractor warrants that 
any retroactive date applicable to coverage under the policy precedes the effective 
date of the Contract and that continuous coverage will be maintained or an 
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extended discovery period will be exercised for a period of 2 years beginning 
from the time the work under this Contract is completed. 

4.5 Contractor shall not commence any portion of the work under this Contract until 
it has obtained the insurance required herein and certificates of such insurance 
have been filed with and approved by Fort Bend County. 

4.6 No cancellation of or changes to the certificates, or the policies, may be made without 
sixty (60) days prior. written notification to Fort Bend County. 

4.7 Approval of the insurance by Fort Bend County shall not relieve or decrease the 
liability of the Contractor. 

5.0 Indemnification: 

RESPONDENT SHALL SAVE HARMLESS COUNTY FROM AND 
AGAINST ALL CLAIMS, LIABILITY, AND EXPENSES, INCLUDING 
REASONABLE ATTORNEYS FEES, ARISING FROM ACTIVITIES OF 
RESPONDENT, ITS AGENTS, SERVANTS OR EMPLOYEES, 
PERFORMED UNDER THIS AGREEMENT THAT RESULT FROM THE 
NEGLIGENT ACT, ERROR, OR OMISSION OF RESPONDENT OR ANY 
OF RESPONDENT'S AGENTS, SERVANTS OR EMPLOYEES. 

5.1 Respondent shall timely report all such matters to Fort Bend County and shall, 
upon the receipt of any such claim, demand, suit, action, proceeding, lien or 
judgment, not later than the fifteenth day of each month; provide Fort Bend 
County with a written report on each such matter, setting forth the status of each 
matter, the schedule or planned proceedings with respect to each matter and the 
cooperation or assistance, if any, of Fort Bend County required by Respondent in 
the defense of each matter. 

5.2 Respondent's duty to defend, indemnify and hold Fort Bend County harmless 
shall be absolute. It shall not abate or end by reason of the expiration or 
termination of any contract unless otherwise agreed by Fort Bend County in 
wntmg. The provisions of this section shall survive the termination of the 
contract and shall remain in full force and effect with respect to all such matters 
no matter when they arise. 

5.3 In the event of any dispute between the parties as to whether a claim, demand, 
suit, action, proceeding, lien or judgment appears to have been caused by or 
appears to have arisen out of or in connection with acts or omissions of 
Respondent, Respondent shall never-the-Iess fully defend such claim, demand, 
suit, action, proceeding, lien or judgment until and unless there is a determination 
by a court of competent jurisdiction that the acts and omissions of Respondent are 
not at issue in the matter. 
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5.4 Respondent's indemnification shall cover, and Respondent agrees to indemnifY 
Fort Bend County, in the event Fort Bend County is found to have been negligent 
for having selected Respondent to perform the work described in this request. 

5.5 The provision by Respondent of insurance shall not limit the liability of 
Respondent under an agreement. 

5.6 Respondent shall cause all trade contractors and any other contractor who may 
have a contract to perform construction or installation work in the area where 
work will be performed under this request, to agree to indemnify Fort Bend 
County and to hold it harmless from all claims for bodily injury and property 
damage that arise may from said Respondent's operations. Such provisions shall 
be in form satisfactory to Fort Bend County. 

5.7 Loss Deduction Clause - Fort Bend County shall be exempt from, and in no way 
liable for, any sums of money which may represent a deductible in any insurance 
policy. The payment of deductibles shall be the sole responsibility of Respondent 
and/or trade contractor providing such insurance. 

6.0 PREVAILING WAGES: 

This project is subject to the prevailing wage rate requirements of Chapter 2258 of the 
Government Code. The Contractor shall pay Fort Bend County sixty dollars ($60.00) for each 
worker employed by the Contractor for the provision of services described herein for each 
calendar day or part of the day that the worker is paid less than the below stated rates. 
Contractors may also visit \\ww.wdol.gov/dba.aspx. 

General Decision Number: TX100115 11/04/2011 TXl15 

Superseded General Decision Number: TX20080ll5 

State: Texas 
Construction Type: Building 
County: Fort Bend County in Texas. 

BUILDING CONSTRUCTION PROJECTS (does not include residential construction consisting 
of single family homes and apartments up to and including 4 stories) 

Modification Number 
o 
1 
2 
3 
4 
5 
6 
7 
8 

Publication Date 
03/12/2010 
04/02/2010 
06/04/2010 
07/02/2010 
08/13/2010 
09/03/2010 
10/22/2010 
10/29/2010 
01/07/2011 
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9 
10 
11 
12 

* ASBE0022-002 02/02/2011 

04/01/2011 
08/26/2011 
09116/2011 
11104/2011 

ASBESTOS WORKER/INSULATOR (Including application of all 
insulating materials, protective coverings, coatings and finishing to all 
type of mechanical systems) 

BOIL0074-00208/08/2011 

BOILERMAKER 

CARP0551-003 04/01/2008 

Carpenter (Acoustical Ceiling Work Only) 

ELEC0716-00408/29/2011 

ELECTRICIAN (Including Pulling Wire, and Low Voltage Wiring and 
Installation of Fire Alarms, Security Systems, Telephones, and 

Rates Fringes 

$ 20.27 8.92 

$ 27.20 16.88 

$ 2l.00 6.43 

Computers) $ 27.65 7.70 

ELEV0031-00101l01l2011 

ELEV ATOR MECHANIC $ 36.205 2l.985 

FOOTNOTES: a.- Employer contributes 8% of basic hourly rate for over 5 years' service and 6% 
of basic hourly rate for 6 months to 5 years' service as Vacation Pay Credit. Paid Holidays: 
New Year's Day; Memorial Day; Independence Day; Labor Day; Thanksgiving Day; Friday after 
Thanksgiving Day; Christmas Day; and Veterans Day. 

PLAS068 1-002 04/01/2005 

PLASTERER 
Galveston County 

PLUM0068-005 10/01/2010 

Plumbers (Excluding HVAC Pipe) 

* PLUM021 1-007 10/01/2011 

Pipefitters (Excluding HVAC Pipe) 
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SFTX0669-00l 0410 1120 11 

SPRINKLER FITTER (Fire Sprinklers) $ 25.40 16.00 

* SHEE0054-005 0710112011 

Sheet Metal Worker (Includes HV AC System Installation and Excludes 
HVAC Duct) $ 25.37 7.99 

SUTX2005-014 04128/2005 

Asbestos Abatement Worker (Ceilings, Floors, & Walls) 

BRICKLAYER 

Carpenter (excluding Acoustical Ceiling Work) 

CEMENT MASON/CONCRETE FINISHER 

DRYW ALL FINISHERiT APER 

Drywall Hanger (Including Metal Stud Install) 

FormbuilderlFormsetter 

GLAZIER 
INSULATOR -BATT AND FOAM 

IRONWORKER, REINFORCING 

IRONWORKER, STRUCTURAL 

Laborers: 
Common 
Mason Tender (Brick) 
Mason Tender (Cement) 
Pipelayer 
Plaster Tender 

LATHER 

Painter - Brush, Roller & Spray 

Pipe fitter (HVAC Pipe Only) 

POWER EQUIPMENT OPERATOR: 
Asphalt Paver 
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$ 14.00 

$ 18.00 

$ 15.94 

$ 12.75 

$ 12.21 

$12.49 

$ 11.03 

$ 14.01 
$ 11.00 

$ 12.01 

$ 16.15 

$ 9.60 
$ 10.27 
$ 9.88 
$ 12.34 
$ 12.90 

$ 16.90 

$11.14 

$ 18.11 

$ 13.50 

0.00 

0.00 

0.00 

0.00 

0.92 

1.38 

0.00 

2.72 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 
2.51 

3.61 

0.00 

4.65 

0.25 



Backhoe $12.48 0.00 
Crane $ 18.75 3.07 
Forklift $ 14.53 0.00 
Slab & Wall Saw $ 15.54 3.83 

ROOFER $ 11.38 0.00 

Sheetmetal Worker (HVAC Duct Only) $ 15.68 1.73 

TILE FINISHER $ 11.86 0.53 

TILE SETTER $ 15.71 un 

TRUCK DRIVER $ 10.75 1.47 

WELDERS - Receive rate prescribed for craft performing operation to which welding is 
incidental. 

Unlisted classifications needed for work not included within the scope of the classifications 
listed may be added after award only as provided in the labor standards contract clauses (29CFR 
5.5 (a) (1) (ii)). 

In the listing above, the "su" designation means that rates listed under the identifier do not 
reflect collectively bargained wage and fringe benefit rates. Other designations indicate unions 
whose rates have been determined to be prevailing. 
WAGE DETERMINATION APPEALS PROCESS 

1.) Has there been an initial decision in the matter? This can be: 

* an existing published wage determination 
* a survey underlying a wage determination 
* a Wage and Hour Division letter setting forth a position on a wage determination matter 
* a conformance (additional classification and rate) ruling 

On survey related matters, initial contact, including requests for summaries of surveys, should be 
with the Wage and Hour Regional Office for the area in which the survey was conducted because 
those Regional Offices have responsibility for the Davis-Bacon survey program. If the response 
from this initial contact is not satisfactory, then the process described in 2.) and 3.) should be 
followed. 

With regard to any other matter not yet ripe for the formal process described here, initial contact 
should be with the Branch of Construction Wage Determinations. Write to: 

Branch of Construction Wage Determinations 
Wage and Hour Division 
U.S. Department of Labor 
200 Constitution Avenue, N.W. 
Washington, DC 20210 
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2.) If the answer to the question in 1.) is yes, then an interested party (those affected by the 
action) can request review and reconsideration from the Wage and Hour Administrator (See 29 
CFR Part 1.8 and 29 CFR Part 7). Write to: 

Wage and Hour Administrator 
U.S. Department of Labor 
200 Constitution Avenue, N.W. 
Washington, DC 20210 

The request should be accompanied by a full statement of the interested party's position and by 
any information (wage payment data, project description, area practice material, etc.) that the 
requestor considers relevant to the issue. 

3.) If the decision of the Administrator is not favorable, an interested party may appeal directly to 
the Administrative Review Board (formerly the Wage Appeals Board). Write to: 

Administrative Review Board 
U.S. Department of Labor 
200 Constitution Avenue, N.W. 
Washington, DC 20210 

4.) All decisions by the Administrative Review Board are final. 
7.0 Scope of Work 

7.1 Pre-engineered steel pavilion structure. 

7.2 Galvanized steel. 

7.3 40' x 80 x 12' eave height. 

7.4 3 : 12 roof slope with galvalume finish panels. 

7.5 5" thick slab on grade (requires sealed design). 

7.6 Eight (8) 250w bay lights. 

7.7 Four (4) 110 quad convenience outlets. 

7.8 Install exterior rated 200a electrical panel 

7.9 Provide shop drawings to owner for approval. 

8.0 Qualifications and Evaluation Factors: 

The following criteria will be used in selecting the DesignlBuild firm: 
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30% Understanding of Scope of Work: Parties demonstrate their ability to meet the 
required qualifications listed. In addition, describe how the services requested in 
this instrument will be provided and how they will be supported. Describe the 
approach your firm will take to the required collaboration, scheduling and 
coordination required for this project. 

30% Firm Experience with Projects of Similar Size and Complexity: Such experience 
must be in the form of providing general contracting services and design/build 
services for municipal/county government facilities. List only projects completed 
within the last 5 years; provide the name and location of each project, completion 
date, the client, and a contact person and phone number. 

15% Staff Experience with Projects of Similar Size and Complexity: Such experience 
must be in the form of providing project management and construction services 
for municipal/county government facilities. List only projects completed within 
the last 5 years; provide the name and location of each project, the client, and a 
contact person and phone number. 

10% Financial Stability: Complete and accurate responses to the following questions: 

a. Has your Company ever failed to complete any work awarded to it? 

b. Are there any judgments, claims, arbitration proceedings or suits 
pending or outstanding against your Company or its officers? 

c. Has your Company filed any lawsuits or requested arbitration with 
regard to construction contracts within the last five years? If yes, please 
provide details. 

d. Does your company have the ability to obtain payment and performance 
bonds required for this project? 

15% Firm's Management System, Software and Cost Control. Describe how the 
construction management services will be provided and how they will be 
supported. 

9.0 Format of Response: 

To facilitate evaluation of submittals, one (1) original, three (3) paper copies and one (1) 
electronic response on CD or flashdrive is required. CD or flashdrive must contain only one (1) 
file in PDF format and must match written response identically. Failure to provide proper CD or 
flashdrive is cause for disqualification. Statement of Qualifications must take the form of a 
bound 8-1I2-inch by II-inch report with a Table of Contents and all pages numbered in sequence 
(maximum 20 pages). Binding must allow reports to lay flat when open and may be either wire 
or GBC. Format of the report may be either '"portrait" or '"landscape" format with binding on 
either long or short side. Responses are to be in the following order and must detail requirement as 
outlined above: 

9.1 Cover letter 
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9.2 Table of Contents 

9.3 Detailed statement assuring firm fully understands scope of work. 

9.4 Detailed qualifications of the firm. 

9.5 Detailed qualifications of staff. 

9.6 Financial stability. 

9.7 Firm's management system, software and cost control. 

10.0 Selection Process: 

Statements of Qualifications will be evaluated by a committee comprised of County staff. The 
committee will review Statements of Qualifications submitted and develop a short list of not 
more than 5 firms. These firms will be requested to submit additional information and may be 
invited to interview with the Committee. Based on further review after the interviews, the 
committee will forward their recommendations to the Fort Bend County Commissioners Court. 
11.0 Estimated Budget: 

Estimated budget to complete this project is $80,000.00. 

12.0 Questions: 

Questions about this Statement of Qualification Package should be directed in writing to Debbie 
Kaminski, CPPB, Assistant County Purchasing Agent at kaminskd(a;co.fort-bend.tx.us. 
Questions will be accepted until 3:00 PM, Thursday, December 8,2011. 

13.0 W9 Form: 

All vendors submitting are required to complete the attached W9 form and return with 
submission. 
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1.0 GUARANTEES 

EXHIBITD 

GENERAL TERMS FOR CONTRACTS 
WORK QUALITY STANDARDS 

1.1 Contractor guarantees Owner that the Work shall comply strictly with the provisions of 
this Agreement and all specifications and drawings referred to in this Agreement or thereafter 
furnished by Owner, and that the Work shall be first-class in every particular and free from 
defects in materials and workmanship and in any design or engineering furnished by Contractor. 
Contractor further guarantees Owner that all materials, equipment and supplies furnished by 
Contractor for the Work shall be new, merchantable, of the most suitable grade and fit for their 
intended purposes. Without limitation of any other rights or remedies of Owner, if any defect in 
the Work in violation of the foregoing guarantees arises within the period set forth below, 
Contractor shall upon receipt of written notice of such defect promptly furnish, at no cost to 
O""ner, design and engineering, labor, equipment and materials necessary to correct such defect 
and cause the Work to comply fully with the foregoing guarantees. 

1.2 Contractor's guarantees set forth in Section 1.1 shall extend for twelve (12) months after 
the start of regular operation or use of the Work by Owner. Any period wherein the Work is not 
available for use due to defects in materials, workmanship or engineering furnished by 
Contractor shall extend the guarantee period by an equal period of time. NEITHER PARTY 
WILL BE LIABLE TO THE OTHER PARTY FOR ANY SPECIAL, PUNITIVE, 
INCIDENT AL OR CONSEQUENTIAL DAMAGES. 

1.3 Design and engineering, labor, equipment and materials furnished by Contractor pursuant 
to Section 1.1 to correct defects shall be guaranteed by Contractor in accordance with the 
guarantees set forth in Section 1.1 for a period of twelve (12) months from the date of 
completion of the correction, or for the remainder of the guarantee period set forth in Section 1.2 
above, whichever is longer. 

1.4 In the event Contractor shall have been notified of any defects in the Work in violation of 
Contractor's foregoing guarantees and shall fail to promptly and adequately correct such defects, 
Owner shall have the right to correct or to have such defects corrected for the account of 
Contractor, and Contractor shall promptly pay Owner the costs incurred in correcting such 
defects. 

2.0 INSPECTION, TESTING AND QUALITY CONTROL 
2.1 Contractor shall inspect all materials, supplies and equipment which are to be 
incorporated in the Work. In addition, Contractor shall conduct a continuous program of 
construction quality control for all Work. Contractor's quality control program and inspection 
procedures for the foregoing shall be submitted in writing to Owner for review and approval, in 
sufficient detail to delineate those items to be inspected and the manner in which they are to be 
inspected, and shall adequately describe all construction quality control activities contemplated, 
including provision for adequate documentation of Contractor's performance of such quality 
control and inspection. 
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2.2 Contractor shall, during the course of performance of the Work hereunder, without 
additional compensation, make or cause to be made all tests required by this Contract. Owner 
may require additional inspections and tests. Contractor shall furnish Owner with satisfactory 
documentation of the results of all inspections and tests. Owner shall be given not less than five 
(5) working days notice of any tests to be made by Contractor or Contractor's suppliers in order 
that Owner and/or Owner may witness any such tests. 

2.3 Owner and their representatives, and others as may be required by applicable laws, 
ordinances and regulations, shall have the right at all reasonable times to inspect the Work and 
all material, supplies and equipment for the Work at the jobsite and at Contractor's and its 
supplier's or subcontractor's shops for conformance with the Contract. Contractor shall provide, 
or cause to be provided access and sufficient, safe and proper facilities for such inspections. 
Neither the failure to make such inspection nor to discover defective workmanship, materials or 
equipment, nor approval of or payment to Contractor for such Work, materials or equipment 
shall prej udice the rights of Owner. 

2.4 If Contractor covers any portion of the Work prior to any inspection or test provided for 
in the specifications, inspection schedule, or as previously requested by Owner, the cost of 
uncovering and covering the Work to allow for such inspection or test shall be borne by the 
Contractor. Owner may order reexamination of any Work. In the event of such reexamination, 
if any material, equipment or any part of the Work is determined by Owner to be defective, 
Contractor shall not be reimbursed for uncovering, repair or corrective and restoration costs. If 
such Work is found to be in accordance with the Contract requirements upon such 
reexamination, Owner shall pay Contractor the cost of uncovering and restoration. 

2.5 Rejection by Owner of any or all parts of defective Work for failure to conform to this 
Contract shall be final and binding. Such rejected Work shall be promptly corrected or replaced 
by Contractor at Contractor's expense. If Contractor fails to commence and diligently continue 
correction or replacement of such rejected Work immediately after receipt of written notice from 
Owner to correct or replace the rejected Work, Owner may at their option remove and replace 
the rejected Work, and Contractor shall promptly reimburse Owner for the costs of such removal 
and replacement of defective Work. 

2.6 Manufacturer's Field Services 

A. When specified in respective Specification sections, Contractor shall require 
supplier or manufacturer to provide qualified personnel to observe field 
conditions, conditions of surfaces and installation, quality of workmanship, 
testing, and to make appropriate recommendations. 

B. Manufacturer's representative shall submit written report to the Owner listing 
observations and recommendations 

3.0 CONDITIONS AND RISKS OF WORK 
Contractor represents that Contractor has carefully examined the drawings and specifications for 
the Work and has fully acquainted itself with all conditions apparent under normal 
circumstances, relevant to the Work, and its surroundings. Information on the site of the Work 
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and local conditions at such site furnished by Owner in specifications, drawings or otherwise is 
not guaranteed by Owner and is furnished only for the convenience of Contractor. 

4.0 APPROVED FOR CONSTRUCTION DRAWINGS AND SPECIFICATIONS 
4.1 The Work shall be performed using only drawings and specifications marked "Approved 
for Construction" or equivalent by Owner. Such approval shall not relieve Contractor of any 
obligations under this Contract, nor constitute Owner's assumption of responsibility for the 
accuracy of adequacy of any of Contractor's information or Work incorporated in such 
documents. 

4.2 Contractor shall perform all Work outside of the areas marked "HOLD" on "Approved 
for Construction" specifications and drawings to maintain the schedule of Work, but shall not 
perform any Work in the areas or sections marked "HOLD" on "Approved for Construction" 
specifications and drawings until revised "Approved for Construction" specifications and 
drawings are received with the "HOLD" markings deleted. 

4.3 If Contractor's schedule will be delayed by "HOLD" markings on specifications and 
drawings, Contractor shall report such delay to Owner in writing not less than five (5) working 
days prior to the start of the delay. 

4.4 Contractor shall maintain at the work site a complete and current set of "Approved for 
Construction" drawings and specifications. 

5.0 INTENT OF SPECIFICATIONS AND DRAWINGS 
5.1 The specifications and drawings may not be complete in every detail. Contractor shall 
comply with their manifest intent and general purpose, taken as a whole, and shall not make use 
of any errors or omissions therein to the detriment of the Work. Should any conflict, error, 
omission, or discrepancy appear in the drawings, specifications, instructions, in work done by 
others, or in site conditions, Contractor shall notify Owner in writing at once, and Owner will 
issue written instructions to be followed. If Contractor proceeds with any of the Work in 
question prior to receiving such instructions, then required corrections shall be at Contractor's 
expense. 

5.2 Contractor shall not deviate from the specifications and drawings without prior written 
approval from Owner. Anything shown in the specifications referred to in this Contract or 
thereafter furnished by Owner and not shown in the drawings referred to in this Contract or 
thereafter furnished by Owner, or shown in such drawings and not shown in such specifications, 
shall be of like effect as if shown or mentioned in both and shall not be considered to be a 
conflict. 

5.3 Materials shall not be substituted for those specified, nor shall "or equal" items be 
furnished pursuant to the specifications without Owner prior written approval. 

6.0 SAFETY 
6.1 Contractor shall take necessary safety and other precautions to protect property and 
persons from damage, injury or illness arising out of the performance of the Work. Contractor 
shall comply strictly with local, municipal, provincial, state and national laws, orders, and 
regulations pertaining to health or safety which are applicable to Contractor or to the Work, 
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including without limitation the Occupational Safety and Health Act of 1970 (84 U.S. Statutes 
1590), as amended and any state plans approved thereunder, and regulations thereunder, to the 
extent applicable, and Contractor warrants the materials, equipment and facilities, whether 
temporary or permanent, furnished by Contractor in connection with the performance of the 
Work shall comply therewith. At all times while any of Contractor's employees, agents or 
subcontractors are on Owner's premises, Contractor shall be solely responsible for providing 
them with a safe place of employment, and Contractor shall inspect the places where its 
employees, agents or subcontractors are or may be present on Owner's premises and shall 
promptly take action to correct conditions which are or may become an unsafe place of 
employment for them. Contractor shall indemnify and save harmless Owner, and their officers, 
employees and agents, from and against any and all claims, loss or liability in any manner arising 
out of Contractor's failure to comply with this Article. 

6.2 Accidents, injuries and illnesses requiring medical attention other than first aid, damage 
to property of Owner, Owner and Contractor, and fires shall be orally reported to Owner at the 
time of the incident. Written reports, satisfactory in form and content to Owner, shall be 
submitted by Contractor promptly after each incident. 

6.3 Contractor shall maintain in form and content approved by Owner, jobsite accident, 
injury and illness statistics which shall be available for inspection by, and submitted to, Owner 
upon its written request. 

7.0 CLEAN-UP 
7.1 Contractor shall at all times keep its work area in a neat, clean and safe condition and 
remove from the Owner's premises and the vicinity thereof and property dispose of all debris and 
rubbish caused by Contractor's operations. Upon completion of the Work, Contractor shall 
promptly return unused materials furnished by Owner and remove from Owner's premises all of 
Contractor's equipment, material, scaffolding and like items, leaving Owner's premises and the 
vicinity clean, safe and ready for use. 

7.2 In the event Contractor shall fail to maintain its work area as described above and in a 
manner satisfactory to Owner, or to effect such cleanup or removal immediately after receipt of 
written notice to do so, Owner shall have the right without further notice to Contractor to 
perform such cleanup and remove such items on behalf of, at the risk of and at the expense of 
Contractor. Owner may store items removed at a place of its choosing on behalf of Contractor 
and at Contractor's risk and expense. Owner shall promptly notify Contractor of such place of 
storage. 

8.0 SUBCONTRACTS AND PURCHASE ORDERS 

8.1 Contractor shall not subcontract performance of all or any portion of the Work under this 
Contract without first notifying Owner of the intended subcontracting and obtaining Owner 
Notice of Non-Objection in writing of the subcontracting and the subcontractor. If requested by 
O\vner, Contractor shall furnish O\Vner a copy of the proposed subcontract (with price deleted if 
the subcontracted work is part of fixed price Work of Contractor under this Contract) for Owner 
review of the terms and conditions thereof and shall not execute such subcontract until Owner 
has given notice of Non-Objection to such terms. Failure of Contractor to comply with this 
Section may be deemed by Owner to be a material breach of this Contract. 
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8.2 Contractor guarantees that its subcontractors will comply fully with the terms of this 
Contract applicable to the portion of the Work performed by them. If any portion of the Work 
which has been subcontracted by Contractor is not prosecuted in accordance with this Contract, 
on request of Owner the subcontractor shall be replaced at no additional cost to Owner and shall 
not be employed again on the Work. 

8.3 Owner shall have the right from time to time to contact Contractor's subcontractors to 
discuss their progress. 

8.4 As used in this Article, the term "subcontract" shall include purchase orders of the 
general types designated from time to time by Owner in advance for materials or equipment for 
the Work, and the term "subcontractor" shall include vendors of such material or equipment. 

9.0 TERMINATION FOR DEFAULT 
9.1 In the event that Contractor shall default in the performance of any express obligation to 
be performed by Contractor under this Contract and shall fail to begin correction of such default 
within five (5) working days following written notice thereof from Owner, or if the Contractor 
does not exercise due diligence to complete the correction in an expeditious manner, Owner may, 
without prejudice to any other rights or remedies Owner may have, hold in abeyance further 
payments to Contractor and/or terminate Contractor's right to continue performance of this 
Contract by written notice to Contractor specifying the date of termination. In the event of such 
termination, Owner may take possession of the Work at the jobsite and any or all materials and 
plant equipment (whether delivered to the jobsite or on order therefor by Contractor), tools and 
construction equipment that has been paid for by owner at jobsite and finish the Work by 
whatever method Owner may deem expedient. 

9.2 In the event of termination by Owner under Section 9.1, Contractor shall, upon request by 
Owner, promptly advise it of all outstanding subcontracts, rental agreements and purchase orders 
which Contractor has with others pertaining to performance of the Work and furnish Owner with 
complete copies thereof. Upon request by Owner, Contractor shall assign to Owner, in form and 
content satisfactory to Owner, Contractor's title to materials and plant equipment that has been 
paid for by Owner for the Work and those subcontracts. 

9.3 In the event of termination by Owner under Section 9.1, Contractor shall not be entitled 
to receive any further payment until the Work is completed. Upon completion and final 
acceptance of the Work, Owner will determine the total cost incurred in completing the Work 
including, without limitation, additional overhead, legal and other costs incurred by Owner to 
effect such termination and to complete the Work, plus a markup for profit in the amount of 10 
percent of the total cost of the Work performed by Owner force. If the total costs noted above 
exceed the balance of the Contract price unpaid at the time of the termination, Contractor shall, 
promptly after a receipt of an invoice, pay to Owner the amount of such excess. Owner shall 
have the right and are authorized to setoff against and deduct from any excess payable to 
Contractor any other damages suffered by Owner due to said default or event giving rise to the 
termination or due to other defaults of Contractor in complying with the terms of this Contract. 
Contractor shall continue to be fully liable for all such other damages to OW71er. A waiver by 
Owner of one default by Contractor shall not be considered to be a waiver of any subsequent 
default by Contractor, nor be deemed to amend or modify the terms of this Contract. Contractor 
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expressly waives any fonnal notice by Owner of Contractor's failure to perfonn, or passive 
breach of, Contractor's express obligations under this Contract. 

9.4 Upon commencement of a case by or against Contractor under applicable bankruptcy 
law, or any general assignment by Contractor for the benefit of its creditors, or the appointment 
of a receiver to take charge of Contractor's assets, and provided the same renders Contractor 
unable to perform its obligations, Owner may treat Contractor as in default under Section 9.1 and 
may exercise any of the remedies of this Article. 

9.5 In the event Contractor is unable to fully perfonn its obligations due to labor disputes, 
labor or material shortages, fire, forces of nature, or other circumstances which by the exercise of 
reasonable diligence Contractor is unable to prevent or provide against, Contractor shall be 
relieved of its obligation only to the extent it is unable to perform, provided that Contractor shall 
give written notice to the Owner within three (3) days after the occurrence of such event. The 
notice shall include an estimate of the impact on the required perfonnance hereunder. If the 
Contractor is unable to cure this Force Majeure within thirty (30) days then Owner shall have the 
right, but not the obligation, to terminate this Contract. 

10.0 STOP WORK ORDERS 
Upon failure of Contractor or its subcontractor(s) to comply with any of the requirements of this 
Contract, Owner shall have the authority to stop any operations of Contractor or its 
subcontractors affected by such failure until such failure is remedied or to terminate this Contract 
in accordance with Article 9.0. No part of the time lost due to any such stop orders shall be 
made the subject of a claim for extension of time or for increased costs or damages by 
Contractor. 

TIMING OF WORK 

11.0 SCHEDULING, REPORTING AND COORDINATION 
11.1 Contractor agrees to adhere to the schedule approved by Owner and attend and 
participate in scheduled progress and coordination meetings called by Owner. 

11.2 Contractor recognizes that Owner and/or other contractors and subcontractors may be 
working concurrently at the jobsite. Contractor agrees to cooperate with Owner and other 
contractors so that the project as a whole will progress with a minimum of delays. Owner 
reserves the right to direct Contractor to schedule the order of perfonnance of its Work in such 
manner as not to interfere with the performance of others. 

12.0 OVERTIME 
12.1 Unless expressly stated elsewhere in this Contract, Work at the jobsite shall be 
compatible with Owner starting and quitting times, or other times approved by Owner. 

12.2 Scheduled overtime work by Contractor must be approved in advance and in writing by 
Owner. Overtime work, whether scheduled or incidental, shall be to Contractor's account unless 
the compensation therefore is specifically authorized in writing by Owner. In the event Owner 
approves compensation of Contractor's overtime in advance, such compensations separately 
authorized shall be limited to the actual cost to Contractor of the premium portion only of all 
applicable wages, craft fringe benefits, and payroll burdens imposed by any governmental 
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authority and measured by the compensation payable to employees. To establish the amount of 
payment, Contractor shall submit supporting documents satisfactory in form and content to 
Owner for its verification and approval. 

13.0 DELAYS 
In the event Contractor or Owner is delayed in performing any of their respective obligations in 
this Subcontract and such delay is caused by acts of God, war, riots, civil insurrection, acts of the 
public enemy, accidents, acts of civil or military authority, fires, floods, or earthquakes, beyond 
the reasonable control of the party delayed, such delay shall be excused and the period of such 
delay shall be added to the time for performance of the obligation delayed, unless the date, 
schedule or time period for performance of the obligations expressly stated in the Contract to be 
guaranteed. In the event any such delay due to the foregoing causes or events occurs or is 
anticipated, the party delayed or anticipating delay shall promptly notify the other party in 
writing of such delay or expected delay and the cause and estimated duration of such delay. In 
the event of a delay due to the foregoing causes or events, whether such delay is excused or not, 
the party delayed shall, at no cost to the other party, exercise due diligence to shorten and avoid 
the delay and shall keep the other party advised as to the continuance of the delay and steps taken 
to shorten or terminate the delay. Contractor shall, within five (5) working days of the 
commencement of any such delay, give to Owner written notice thereof and of the anticipated 
results thereof. Within two (2) working days of the termination of any such delay, Contractor 
shall file a written notice with Owner specifying the actual duration of the delay. If Owner 
determines that the delay was beyond the control and without the fault or negligence of 
Contractor and not foreseeable by Contractor at the effective date of this Contract, Owner shall 
determine the duration of the delay and shall extend the time of performance of this Contract 
thereby. 

14.0 POSSESSION PRIOR TO COMPLETION 
Owner shall have the right to move into Contractor's working and storage areas and the right to 
take possession of or use any completed or partially completed part of Contractor's Work as 
Owner deem necessary for their operations. In the event Owner desire's to exercise the 
foregoing right, Owner will so notify Contractor in writing. Such possession or use shall not 
constitute acceptance of Contractor's Work. 

15.0 NOTICE OF COMPLETION AND FINAL ACCEPTANCE 
15.1 When Contractor deems the Work fully completed, including satisfactory completion of 
such inspections, tests and documentation as are specified in this Contract, Contractor shall, 
within ten (10) working days thereafter, give a written Notice of Completion and the date it was 
completed. Within thirty (30) calendar days after receipt of said Notice of Completion, Owner 
may inspect the Work and shall either reject the Notice of Acceptance of the Work either for the 
purpose of final payment only, or for the purposes of final payment and final acceptance. 

15.2 In the event Owner rejects the Notice of Completion and specifies defective or 
uncompleted portions of the Work, Contractor shall within five (5) working days, provide for 
Owner review and approval, a schedule detailing when all defects will be corrected and/or the 
work will be completed and shall proceed to remedy such defective and uncompleted portions of 
the Work. Thereafter, Contractor shall again give Owner a written Notice of Completion of the 
Work, specifying a new date for the completion of the Work based upon the date such defective 
and uncompleted portions of the Work. Thereafter, Contractor shall again give Owner a written 
Notice of Completion of the Work, specifying a new date for the completion of the Work based 
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upon the date such defective or uncompleted portions of the Work were corrected. The 
foregoing procedure shall apply again and successively there after until Owner has given 
Contractor written Notice of Acceptance for purposes of final payment and final acceptance. 

15.3 Any failure by Owner to inspect or to reject the Work or to reject Contractor's Notice of 
Completion as set forth above, shall not be deemed to be acceptance of the Work for any purpose 
by Owner nor imply acceptance of, or agreement with, said Notice of Completion. 

WORK CHANGES 
16.0 CHANGES 
16.1 The Scope of Work shall be subject to change by additions, deletions or revisions thereto 
by Owner. Contractor will be notified of such changes by receipt of additional and/or revised 
drawings, specifications, exhibits or written orders. 

16.2 Contractor shall submit to Owner within ten (10) working days after receipt of notice of a 
change, a detailed takeoff with supporting calculations and pricing for the change together with 
any adjustments in the schedule required for the performance of Work as changed. The pricing 
shall be itemized as required by Owner and shall be in sufficient detail to permit an analysis of 
all labor, material and equipment and shall cover all work involved in the change, whether such 
work was deleted, added or modified. Amounts related to subcontracts shall be supported in 
similar detail. In addition, if the proposal includes a time extension, a justification therefore shall 
also be furnished. 

16.3 Contractor shall not perform changes in the Work in accordance with Sections 16.1 and 
16.2 until Owner have approved in writing the pricing for the change and any adjustment in the 
schedule for performance of the Work, except as set forth in Section 16.4. Upon receiving such 
written approval from O\\'uer, Contractor shall diligently perform the change in strict accordance 
with this Contract. 

16.4 Notwithstanding Section 16.3 Owner may expressly authorize Contractor in writing to 
perform the change prior to such approval by Owner. Contractor shall not suspend performance 
of this Contract during the review and negotiation of any change. 

16.5 Contractor shall not comply with oral changes in the Work. If Contractor believes that 
any oral notice or instruction received from Owner will involve a change in the cost, time to 
perform or integrity of the work, it shall require that the notice or instruction be given in writing 
and shall comply with the provisions of Sections 16.2, 16.3, and 16.4. Any costs incurred by 
Contractor to perform oral changes shall be for Contractor's account, and Contractor waives any 
and all rights to claim for such costs or additional time to perform the Work as a result of 
compliance by Contractor with such oral changes. 

17.0 TERMINATION AT OWNER'S OPTION 
17.1 Owner shall have the right at any time, with or without cause, to terminate further 
performance of all or part of the Work by written or telegraphic notice to Contractor specifying 
the date of termination. On the date of such termination stated in said notice, Contractor shall 
discontinue performance of the Work and shall preserve and protect tools, construction 
equipment and facilities on jobsite, materials and plant equipment purchased for or committed to 
the Work (whether delivered to the jobsite or on order). Work in progress and completed Work 
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(whether at jobsite or other locations) pending Owner's instructions and, if requested by it, shall 
tum over the same to Owner that has been paid for by Owner, including title to said materials 
and plant equipment, or dispose of same in accordance with Owner's instructions. 

17.2 Upon receipt of said notice, Contractor shall advise Owner of its outstanding orders and 
subcontracts pertaining to performance of the terminated work and, upon request, furnish Owner 
with complete copies. Contractor shall place no further orders or subcontracts for materials, 
equipment, services, or facilities, except as may be necessary for completion of such portion of 
the Work as is not terminated; Contractor shall promptly make every reasonable effort to procure 
cancellation, upon terms satisfactory to Owner, of all orders and subcontracts to the extent they 
relate to the performance of Work terminated; or, as directed by Owner, shall assign to it or 
Owner in form satisfactory to Owner such of its subcontracts and orders as are designated by 
Owner, or shall take such other action relative to such subcontracts or orders as may be directed 
by Owner. 

17.3 If Contractor has fully and completely performed all obligations under this Contract up to 
the date of termination, Contractor shall recover from Owner as complete and full settlement for 
such termination for Work to be performed under this Contract, the actual costs of all such Work 
satisfactorily executed to the date of termination, plus an allowance for reasonable overhead and 
profit on such costs (but not to exceed a pro rata portion of such Contract Price for such Work 
based on the percentage of Work property completed to the date of termination), together with 
reasonable costs occasioned by such termination and not previously paid for, less such sums as 
Contractor has already received on account of the Work performed. In no event shall total 
payment to Contractor exceed the Contract Price. 

17.4 All requests for compensation under any of the foregoing provisions of Section 17.3 shall 
be submitted to Owner in accordance with the provisions of Article 16.0, CHANGES. In no 
event shall Contractor be entitled to any prospective profits or any damages. 

17.5 The provisions of this Contract, which by their nature survive final acceptance of the 
Work, shall remain in full force and effect after such termination. 

MA TERIALS AND EQUIPMENT 

18. ° PROTECTION OF MATERIALS, EQUIPMENT, AND WORK 18.1 Contractor 
shall at all times in accordance with the best practices and at no additional cost to Owner, 
preserve and protect material and equipment used by Contractor in the execution of the work 
from damage or loss due to weather, fire, theft, unexplained disappearance or other similar 
casualty. 

18.2 Contractor shall at all times in accordance with the best practices and at no additional 
cost to Owner, protect from damage due to Contractor's operations, equipment and materials 
(whether stored or installed), paving, structures, and any and all other items on jobsite belonging 
to O\\ner, Owner or others. 

18.3 Owner shall not be responsible for any loss suffered by Contractor, or damage to the 
Work, or to materials, tools and equipment of Contractor or of any other contractor, and 
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Contractor assumes responsibility for any such loss or damage and for any cost of repairing, 
making good, or replacing any such loss or damage unless caused by Owner. 

19.0 CARE, CUSTODY, CONTROL, AND TITLE TO MATERIALS AND EQUIPMENT 
19.1 Good and clear title to all materials and equipment furnished by Contractor under this 
Contract for the Work shall, except as expressly provided otherwise, elsewhere in this Contract, 
pass to Owner upon incorporation into the permanent plant. Contractor shall ensure that vendors 
and suppliers from whom Contractor obtains materials and equipment do not retain, encumber or 
reserve title to such items. 

19.2 Notwithstanding the provIsIOns of Section 19.1, the care, custody and control of 
Contractor's Work incorporated into the permanent plant shall remain with Contractor until such 
Work has been accepted in writing by Owner and shall thereupon pass to Ovmer unless O",ner 
notifY Contractor in writing that such care, custody, and control is assumed by Owner at an 
earlier date. The taking of possession of such Work pursuant to Article 14.0, POSSESSION 
PRIOR TO COMPLETION, shall not constitute the assumption of care, custody and control of 
such Work until such time as such Work has either been accepted in writing by Owner, Owner or 
Contractor has been notified as set forth herein. 

LABOR AND WORK RULES 

20.0 CONTRACTOR'S PERSONNEL 
20. 1 Contractor shall provide an adequate number of qualified and competent supervisory 
staff, craftpersons and other personnel to perform the Work. At all times during the course of the 
Work, Contractor shall provide at the jobsite a qualified, competent and responsible supervisor 
who shall be satisfactory to Owner. The supervisor shall have authority to represent Contractor 
and directions given to him shall be binding on Contractor. Upon O",ner written request, 
Contractor shall give the supervisor, in writing, complete authority to act on behalf of, and to 
bind Contractor is all matters pertaining to the Work and this Contract. Contractor shall furnish 
Owner a copy of the authorizati on. Contractor shall not transfer or remove any of its supervisory 
or key personnel from performance of Work without the prior written approval of O",ner. 

20.2 Any employee of Contractor deemed by O\\ner, in their sole judgment, to be 
objectionable shall be removed from the jobsite immediately upon Owner request and shall be 
promptly replaced by Contractor at no extra expense to Owner. 

20.3 If requested by Owner, Contractor shall furnish it with the names and addresses of 
Contractor's subcontractors, field employees of Contractor and its subcontractors, and others who 
have performed or are performing the Work hereunder. 

21.0 EMPLOYMENT CERTIFICATIONS AND PRACTICES 
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21.1 Contractor certifies that it has an affirmative action policy ensuring equal employment 
opportunity without regard to race, color, national origin, sex, religion or handicap, that it 
maintains no employee facilities segregated on the basis of race, color, religion or national origin 
and that it is not debarred or suspended from being awarded Federal or Federally assisted 
contracts. 

21.2 If applicable to this Contract, the following laws, orders and regulations, as amended, are 
hereby incorporated by reference: Executive Order - 11246 (Equal Employment Opportunity); 
Vietnam Era Veterans Readjustment Act; Rehabilitation Act of 1973; Veterans Compensation, 
Education and Employment Act; 41 CFR 601.7 (EEOI Reports); 41 CFR 601.40 (Affirmative 
Action Plans); 41 CFR 61650 (Veterans Employment Reports). 

21. 3 Upon request of Owner, Contractor will furnish it with a certificate satisfactory in form to 
Owner that goods furnished by Contractor in performance of this Contract were produced in full 
compliance with the requirements of Sections 6, 7, and 12 of the Fair Labor Standards Act of 
1938, as amended, and the regulations and orders of the U.S. Department of Labor issued under 
Section 14 thereof. 

22.0 WORK RULES 
Contractor shall comply strictly with Owner's rules governing the conduct of Contractor and 
Contractor's employees, agents and subcontractors at and about the jobsite. Contractor agrees 
that it shall ensure that its supervisory personnel, employees, agents and subcontractors at the 
jobsite comply strictly with such rilles. Owner reserve the right to, from time to time, revise any 
such rules, and Contractor shall comply fully with such rilles as revised in accordance with the 
foregoing provisions. 

23.0 USE OF PREMISES 
23.1 Contractor shall confine his apparatus the storage of materials, and the operations of his 
employees to limits indicated by law, ordinances, permits, and the direction of Owner and shall 
not unreasonably encumber the premises with his materials. The Contractor shall not load or 
permit any part of the structure to be loaded with a weight that will endanger its safety. The 
Contractor shall enforce Owner's instructions regarding fires and smoking. 

23.2 The premises shall be maintained free from Contractor's signboards of every kind, except 
for one sign which must be approved by Owner. Contractor shall see that no unauthorized sign 
or other advertising is exposed on any part of the premises over which he has jurisdiction. 

23.3 Storage of construction material and equipment required for this contract shall not block 
any entrances, driveways or railroad siding to or on the property and shall be in an area 
designated by Owner. 

23.4 Contractor shall, prior to start of construction, consult with Owner III reference to 
operations and required plant shutdowns. 

23.5 Contractor shall give Owner at least 48 hours notice of a required plant shutdown. No 
shutdown shall be made without permission of Owner. 
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24.0 PROTECTION OF WORK AND PROPERTY 
24.1 The Contractor shall continuously maintain adequate protection from damage for all 
work and shall protect Owner and the Owner's property from inj ury or damage arising in 
connection with this contract. Immediately, upon execution of the contract, the Contractor, as 
required by applicable law, ordinance, or regulation, shall send written notice to all owners of 
property in the vicinity of the proposed building operation, whose property may in any way be 
affected by the work of demolition, excavation or construction, notifying such property owners 
as to the extent of the proposed work, and the manner in which it may affect their property. 
Copies of such notices, with a detailed description of the nature of the adjoining premises, shall 
be simultaneously forwarded to Owner. 

24.2 The Contractor shall take all necessary precautions to protect all adjacent property from 
any and all damage which may be caused to such property by reason of any of the work of 
demolition, excavation or construction about or upon the Owner's premises and shall, at his own 
cost and expense, repair and restore to its original conditions, any property of any adjacent 
property owner which has been damaged by reason of said demolition, excavation or 
construction work. 

24.3 Contractor shall construct and maintain substantial fences and/or barricades around all 
potentially hazardous operations and situations during the time of construction, not only on 
public property, but also on the building site, and provide warning lights and take other safety 
precautions as required by ordinances and safety regulations or commonly accepted safety 
practices, or as required by Owner. 

INDEMNIFICA TION AND INSURANCE 

25.0 INDEMNITY 

Deleted - see Design-Build Agreement 

26.0 INSURANCE 

Deleted - see Design-Build Agreement 

27.0 BONDS 

Deleted - see Design-Build Agreement 

WORK CONDITIONS 

28.0 CONTRACTUAL RELATIONSHIP 
Contractor represents that it is fully experienced and properly qualified to perform the class of 
Work provided for herein, and that it is properly equipped, organized and financed to perform 
such Work. Contractor represents that at the time of submission of its quotation for performance 
of the Work, it was properly licensed and qualified to do business in all governmental 
jurisdictions in which the Work is to be performed. Upon written request by Owner, Contractor 
shall furnish to it such evidence as Owner may require relating to the Contractor's ability to fully 
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perfonn this Contract. Nothing contained in this Contract or any subcontract awarded by 
Contractor shall create any contractual relationship between any subcontractor and Owner. 
Contractor agrees that Contractor is an independent contractor and an employer subject to all 
applicable unemployment compensation, occupational safety and health, or similar statutes so as 
to relieve Owner of any responsibility or liability for treating Contractor's employees as 
employees of Owner for the purpose of their safety or of keeping records, making reports or 
paying any payroll taxes or contribution; and Contractor agrees to indemnify and hold Owner 
harmless and reimburse them for any expense or liability incurred under said statutes in 
connection with employees of Contractor, including a sum equal to any unemployment benefits 
paid to those who were Contractor's employees, where such benefit payments are charge to 
Owner under any merit plan or to Owner of Owner's reserve account pursuant to any statute. 
The Contractor further agrees, as regards the items set forth below and for Work under this 
Contract, that it will keep and have available all necessary records and make all payments, 
reports, collections, and deductions and otherwise do any and all things so as to fully comply 
with all federal, state and local laws, ordinances and regulations as they affect perfonnance of 
this Contract, so as to fully relieve and protect Owner from any and all responsibility or liability 
therefore or in regard thereto: (1) the production, purchase and sale, furnishing and delivering, 
pricing, and use or consumption of materials, supplies and equipment; (2) the hire, tenure or 
conditions of employment of employees and their hours of work and rates of the payment of their 
work, and (3) the keeping of records, making of reports, and the payment, collection and/or 
deduction of federal, state, commonwealth and local taxes, contributions, pension funds, welfare 
funds, or similar assessments. 

29.0 PERMITS AND LICENSES 
Contractor shall promptly apply for and procure without additional compensation all permits 
(except for such pennits as may be specifically set forth as Owner's responsibility elsewhere in 
the Contract). certificates and licenses required by governmental authorities having jurisdiction 
over the Work, Contractor or the location of the Work. 

30.0 INDEPENDENT CONTRACTOR 
Nothing in this Contract shall be deemed to represent that Contractor, or any of Contractor's 
employees or agents, are the agents, representatives or employees of Owner. Contractor shall be 
an independent contractor and shall have responsibility for and control over the details and 
means for performing the Work, provided that Contractor is in compliance with the terms of this 
Contract. Anything in this Contract which may appear to give Owner the right to direct 
Contractor as to the details of the performance of the Work or to exercise a measure of control 
over Contractor, shall mean that Contractor shall follow the desires of Owner only as to the 
intended results of the Work. 

31. 0 CONFIDENTIAL INFORMATION 
Drawings, specifications, and other infonnation obtained by Contractor from Owner in 
connection with the Work shall be held in confidence by Contractor and shall not be used by 
Contractor for any purpose other than for the perfonnance of Work or as authorized in writing by 
Owner and/or Owner. All such documents furnished by Owner to Contractor shall remain their 
property, and upon completion of the Work Contractor shall, as requested by Owner and/or 
Owner, either destroy or return such documents including any copies thereof. 
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32.0 PUBLICITY 
Contractor shall not make news releases, publicize or issue advertising pertaining to the Work or 
this Contract without first obtaining the written approval of O",ner. 

33.0 OWNERSHIP AND USE OF DRAWINGS 
Drawings, technical documents and data prepared or developed by Contractor and furnished to 
Owner in performance of the Work shall be the property of Owner and may be used by Owner 
without restriction. The Owner shall have no right to own or further use any internal shop 
drawings prepared by Contractor. 

34.0 ASSIGNMENTS 
Contractor shall not assign this Contract wholly or in part, voluntarily, by operation of law, or 
otherwise without first obtaining the written consent of Owner. Any assignment of this Contract 
in violation of the foregoing shall be void at the option of Owner. Subject to the foregoing, the 
provisions of this Contract shall extend to the benefit of and be binding upon the successors and 
assigns of the parties hereto. 

35.0 LAWS AND REGULATIONS 
35.1 Contractor shall comply strictly with local, municipal, state, federal and governmental 
laws, orders, codes and regulations applicable to Contractor's operations in the performance of 
the Work hereunder. 

35.2 Contractor shall not, under any circumstances apply to or enter into negotiations with any 
governmental authority or agency for acceptance of variations from or revisions to safety or 
health, or air, water or noise pollution laws or regulations relating to this Contract or to the 
performance thereof, without Owner's prior written approval. 

35.3 Contractor shall not, under any circumstances, cause or permit, in connection with the 
Work to be performed hereunder, the discharge, emission or release of any hazardous substance 
and/or waste, pollutant, contaminant or other substance in violation of any applicable laws, rules 
or regulations which are now or hereafter promulgated by any governmental authorities having 
jurisdiction over the Work. Contractor shall comply with all legal regulatory requirements 
applicable to the Work performed under this Contract and shall be responsible for compliance 
with all hazardous waste, health and safety, notice, training, and environmental protection laws, 
rules, regulations and requirements, including, but not limited to, the Resource Conservation and 
Recovery Act. "Hazardous waste" includes all substances which are or may be identified as such 
in 40 C.F.R. Part 261 or other applicable laws or regulations. Contractor shall submit material 
safety data sheets, OSHA Form 20, as required. As an inducement to award of this Contract, 
Contractor warrants full compliance and that it will adhere to all applicable project hazardous 
waste procedures and if necessary, obtain or arrange for at its expense all identification numbers, 
permits, applications, and other things required in connection with the activities under this 
Contract. Contractor agrees that it will not store any hazardous wastes at the jobsite for periods 
in excess of ninety (90) days or in violation of the applicable site storage limitations imposed by 
law, the Owner or O",ner, which shall be more restrictive. Contractor further agrees that it will 
not permit any accumulation in excess of the small quantity generator exclusion of 40 c.F.R. 
Part 261 or other applicable law, as amended. Contractor agrees to take, at its expense all actions 
necessary to protect third parties, including without limitation, employees and agents of Owner 
and Owner from any exposure to, or hazards of hazardous and/or toxic wastes or substances 
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generated or utilized in Contractor's operations. Contractor agrees to report to the appropriate 
governmental agencies all discharges, releases and spills of hazardous substances and/or toxic 
wastes required to be reported by law and to immediately notify Owner and Owner of same. 

35.4 This Contract shall be subject to the law and jurisdiction of the State of Texas, unless 
expressly designated otherwise within this Contract. 

PA YMENT TERMS 

36.0 INVOICING AND PAYMENT 
36.1 Except to the extent expressly stated otherwise elsewhere in this Contract, the Contract 
Price shall be payable by Owner in monthly progress payments, payable thirty (30) calendar days 
after receipt and approval by Owner of a proper invoice. Each progress payment shall be for 
ninety percent (90%) of the value of Work completed by Contractor, as determined by 
Contractor in accordance with the terms of this Contract and approved by Owner, as of the 
working day nearest the mutually agreed cutoff date. 

36.2 Contractor shall submit separate invoices to Owner monthly within five (5) calendar days 
after the cutoff date as follows: 

36.2.1 Progress invoices, for progress payments for Work (including additional Work authorized 
by Owner and added by a formal change to this Contract) completed by Contractor during each 
progress billing period. Cutoff date for Contractor's progress invoice shall be consistent from 
month to month as mutually agreed. Payment shall not be construed to be an acceptance of 
Work. Such invoices are subject to ten percent (10%) retention. 

36.2.2 Additional Work invoices as separate invoices, to cover additional Work authorized by 
Owner and completed by Contractor, but not added to this Contract by a formal change at the 
time of invoicing. Such invoices are subject to ten percent (10%) retention. 

36.2.3 The Final and/or Retention invoice shall be submitted for final payment after completion 
and acceptance of Work by Owner and compliance by Contractor with all terms of this Contract. 
This invoice shall contain complete itemized listing of Progress and Additional Work invoices 
by number, date, gross amount, retention amount, and the total amount of sums retained and due. 
It shall also contain, or be supported by a written acceptance of the Work signed by Owner and a 
certification and release in accordance with Article 40.0, FINAL PAYMENT CERTIFICATION 
AND RELEASE. Unless otherwise required by applicable law, final payment shall be made 
after completion and acceptance of all Work and in any event, shall not be sooner than 30 
calendar days after receipt of a proper invoice and supporting documents satisfactory to Ovmer. 
Final payment shall not relieve Contractor of any obligation under Contract guarantees. 

36.3 Contractor shall prepare all invoices in a form satisfactory to and approved by Owner. In 
the event an invoice is submitted, in accordance with Contract terms, for Work accomplished on 
a reimbursable or unit price/unit rate basis, it shall be accompanied by documentation supporting 
each element of measurement and/or cost. Any invoice submitted, which fails to comply with 
the terms of this Contract, including the requirements of form and documentation, may be 
returned to Contractor. Any costs associated with the resubmission of a proper invoice shall be 
to Contractor's account. 
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36.4 At Owner request, Contractor shall furnish evidence, satisfactory to Owner, that all labor 
and materials furnished and equipment used during the period covered by any Progress invoice 
or Additional Work invoice have been paid for in full and that the Work is not subject to liens or 
claims on account thereof. Owner may withhold approval of payment of invoices until 
Contractor furnishes such evidence. 

36.5 Contractor shall furnish to Owner "partial waivers of lien" to cover payments on account 
during the progress of the Work. 

37.0 TAXES, DUTIES, AND FEES 
Contractor shall pay when due, and the compensation set forth in this Contract shall be inclusive 
of, all taxes, duties, fees and other assessments of whatever nature imposed by governmental 
authorities and applicable to the performance of the Work and this Contract. 

38.0 DOCUMENTATION AND RIGHT OF AUDIT 
38.1 Where Contractor's invoice includes compensation for Work performed at a unit price, 
Contractor shall submit its determination of units of Work performed, determined in accordance 
with the provisions of this Contract, and substantiated by documents satisfactory in form and 
content to Owner. Upon verification by Owner of said documents, O",ner will advise Contractor 
in writing of either acceptance of Contractor's determination of units or of Owner determination 
of such units. 

38.2 Where Contractor's invoice includes compensation for Work performed for a 
reimbursable Contract Price, all costs, expenses and other amounts so invoiced shall be 
substantiated and supported by equipment time slips, paid invoices, time sheets, receipts and 
other documents satisfactory to and verified by Owner. 

38.3 Contractor shall maintain for a period of three (3) years after final payment under this 
Contract, all records and accounts pertaining to Work performed by Contractor under this 
Contract for a unit price, a reimbursable price, or otherwise authorized in writing by Owner for 
performance on a reimbursable basis. Owner and/or Owner shall have the right to audit, copy 
and inspect said records and accounts at all reasonable times during the course of such Work and 
for the above three (3) year period for the purpose of verifying units furnished and/or costs 
incurred, as applicable. 

39.0 LIENS 
39.1 To the full extent permitted by applicable law, Contractor hereby waives and releases any 
and all rights of mechanic's lien and similar rights for payment for services, labor, equipment, or 
materials furnished by Contractor in performance of the Work and granted by law to persons 
supplying materials, equipment, services and other things of value to approve or modify land or 
structures hereon, which Contractor may have against Owner's premises, property belonging to 
Owner, or to either of them, or funds payable by O",ner to Owner. 

39.2 Contractor shall at all times promptly pay for all services, materials, equipment and labor 
used or furnished by Contractor in the performance of the Work under this contract and shall at 
its expense keep Owner's premises and all property belonging to Owner, or to either of them, 
free and clear of any and all of the above mentioned liens and rights of lien arising out of 

Design Build Agreement Kitty Hollow Park Pavilion 
Digna Corporation - SOQ 12-012 

Page 56 of 58 



services, labor, equipment or materials furnished by Contractor or its employees, materialmen or 
subcontractors in the performance of the Work. If Contractor fails to release and discharge any 
such claim of lien against Owner's premises or the property of Owner, or of either of them, 
arising out of performance of the Work within five (5) working days after receipt of written 
notice from Owner to remove such claim of lien, Owner may, at their option, discharge or 
release the claim of lien or otherwise deal with the lien claimant, and Contractor shall pay Owner 
any and all costs and expenses of Owner in so doing, including reasonable attorneys' fees 
incurred by Owner. 

40.0 FINAL PAYMENT CERTIFICATION AND RELEASE 
Owner shall not be obligated to make final payment to Contractor until Contractor has delivered 
to Owner a certificate and release satisfactory to Owner that Contractor has fully performed 
under this Contract and that all claims of Contractor for the Work are satisfied upon the making 
of such final payment, that no property of O",ner or property used in connection with the Work 
is subject to any unsatisfied lien or claim as a result of the performance of the Work, that all 
rights of lien against Owner's property in connection with the Work are released (including 
without limitation, if Owner requests, releases of lien satisfactory in form to Owner executed by 
all persons who by reason of furnishing material, labor or other services to Contractor for the 
Work or potential lienors against Owner's property), and that Contractor has paid in full all 
outstanding obligations against the Work. 

GENERAL 

41.0 INTERPRETATION OF PLANS AND SPECIFICATIONS 
In case of misunderstanding of disagreement arising between any of the interested parties as to 
the intent or meaning of the plans, drawings, or specifications covering the Work, or should a 
question arise as to whether or not the Work is being or has been performed in accordance with 
the plans, drawings, and specifications, the decision of Owner shall be final and binding. 

42.0 VALIDITY OF PROVISIONS 
In the event any section, or any part or portion of any section of this Contract shall be held to be 
invalid, void or otherwise unenforceable, such holding shall not affect the remaining part or 
portions of that section, or any other section hereof. 

43.0 WAIVER 
Owner's failure to insist on performance of any term, condition, or instruction, or to exercise any 
right of privilege included in this Contract, or its waiver of any breach, shall not thereafter waive 
any such term, condition, instruction, and/or any right or privilege. 

44.0 NOTICES 
Any and all notices to be provided herein or provided by law shall be sufficient and in full 
compliance with the contract if deposited in the United States Post Office, by registered mail, 
postage prepaid and delivered to the address as contained in the attached Professional Services 
Agreement. 

All notices to Contractor shall be sent to the address appearing on Design Build Agreement, 
attached to this document. Such addresses may be changed at any time by the giving of notice as 
above provided. 
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45.0 PROJECT RECORD DOCUMENTS 
Contractor will document as-built drawings, specifications, addenda, field work orders, change 
orders, written clarification and interpretations, shop drawings and samples, and operation and 
maintenance manuals. Project record documents will be transferred to Owner on request prior to 
final payment. 
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