11/14/11

THE STATE OF TEXAS

COUNTY OF FORT BEND

Lo O O

WESTHIEMER PARKWAY MEDIAN INSTALLATION
AND MAINTENANCE AGREEMENT

THIS AGREEMENT (this “Agreement") is made and entered into by and between
FORT BEND COUNTY MUNICIPAL UTILITY DISTRICT NO. 37 (the "District"), a
political subdivision of the State of Texas created pursuant to the authority of Article XVI,
Section 59 of the Texas Constitution and operating pursuant to Chapters 49 and 54 of the Texas
Water Code; PIN OAK VILLAGE HOMEOWNERS' ASSOCIATION, INC. (the
"Association"), a nonprofit corporation organized under the laws of the State of Texas, and
FORT BEND COUNTY (the "County"), a body corporate and politic under the laws of the
State of Texas, acting by and through its Commissioners Court (hereinafter collectively referred
to as the "Parties").

RECITALS

WHEREAS, the District has been created and organized for the purposes, among others,
of protecting, preserving, and restoring the purity and sanitary condition of water within the
State, and has the authority pursuant to Chapter 49 of the Texas Water Code, as amended to
finance, develop and maintain, among other facilities, landscaping, parkways, greenbelts,
sidewalks, trails and public right-of-way beautification projects in the District; and

WHEREAS, the Association is a Texas nonprofit corporation created to, among other
things, maintain common areas for the benefit of the residents of the Association; and

WHEREAS, the County is a body corporate and politic under the laws of the State of
Texas and has the authority to, amongst other things, install public right-of-way beautification
projects; and

WHEREAS, it is the intent of the Parties to enter into this Agreement for the
participation in the installation and maintenance of certain landscaping and irrigation system in
the right-of-ways, specifically, the medians located along Westhiemer Parkway (the "Medians"),
within the boundaries of the District, as depicted in Exhibit "A", attached hereto.

AGREEMENT

NOW, THEREFORE, in consideration of the mutual covenants, agreements and
benefits to the Parties, it is AGREED as follows:
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ARTICLE 1
CONTRIBUTION

The District hereby recognizes and agrees to fund the total cost of the plants and
landscape soil and the irrigation parts and components for the irrigation system to serve the
Medians (the “Materials”). The Medians schematic and Materials for same are reflected on
Exhibits "A" & "B", attached hereto. The cost for Materials shall not exceed $49,999.00. The
District shall review and approve bids for the Materials that are solicited as required by State
law. The Association shall be consulted for its concurrence with the choice of Materials to be
used prior to installation.

The County hereby agrees to provide for certain labor associated with the planting within
the Medians and installation of the irrigation system and sleeves thereto, as reflected on Exhibits
lIAH & "BH.

Upon completion of the irrigation and landscaping installation, the Association shall
takeover the Medians for maintenance. The Association hereby agrees to maintain the irrigation
system and landscaping within the Medians.

ARTICLE 2
ACCEPTANCE

The Parties hereby agree to acknowledge and accept the contribution, as described herein,
for purpose of installation of the irrigation system, landscaping and maintaining the Medians.

ARTICLE 3
UTILITIES

The Association will pay or cause to be paid all charges for water and all other utilities
utilized for the Medians, including any connection costs.

ARTICLE 4
CHARGES FOR LANDSCAPE MAINTENANCE SERVICES

The Association recognizes and hereby commits to pay the costs associated with the
landscape maintenance and irrigation services, and to charge the rate or rates for Association fees
to the property owners within the Association so that the gross revenues received therefrom, after
taking into account other funds available to the Association, will at all times not be less than an
amount sufficient to pay or provide for payment of the maintenance services contemplated
herein.
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ARTICLE 5
USE OF MEDIANS

5.01 Permitted and Prohibited Use of Medians

a. The Parties may use the Medians for the purpose of installation and maintenance
and the landscaping and irrigation system of the Medians.

b. Under no circumstances will the Parties use or cause to be used in the activities on
the Medians any hazardous or toxic substances or materials, or store or dispose of
any such substances or materials on the Medians.

c. Under no circumstances will the Parties allow any structure on the Medians to be
built without the unanimous approval of the other parties hereto.

5.02 Illegal Use Not Permitted. The Parties may not use all or any part of the Medians for
any use or purpose that violates any valid and applicable law, regulation, or ordinance of the
United States, the State of Texas and the County, or other lawful authority with jurisdiction over
the Medians. No Party considered to have violated this provision unless:

a. One of the other Parties hereto has notified them in a writing specifying the
alleged violation;
b. There has been a final adjudication by a court of competent jurisdiction that the

specified use violates the law, regulation, or ordinance specified in the notice;

c. The specified law, regulation, or ordinance is valid and applies to the Medians;
and
d. Party has had a reasonable time after the final adjudication to cure the specified
violation.
ARTICLE 6

REPAIRS, MAINTENANCE, AND RESTORATION

6.01 Association's Duty to Maintain and Repair. At all times, upon completion of the
landscaping and irrigation installation, the Association will keep and maintain, or cause to be
kept and maintained, the landscaping and irrigation system within the Medians in a reasonable
state of appearance and at the Association's expense.

ARTICLE 7
INSURANCE AND INDEMNIFICATION

7.01 Liability Insurance. At all times, the Association will provide and keep in force liability
insurance covering the Association for liability for property damage and personal injury. This

00090068 3



insurance is to be carried by one or more insurance companies duly authorized or admitted to
transact business in Texas, selected by the Association and approved by the District, and will be
paid for by the Association. The insurance provided under this section must be in the amount of
not less than $100,000 for property damage and not less than $100,000 for one person and
$300,000 for one accident for personal injury. This insurance will protect the Association
against liability to any employees or servants of the Association, and to any other person or
persons whose property damage or personal injury arises out of or in connection with the
occupation, use, or condition of the Medians. The Association shall include the County and the
District as an additional insured on such insurance.

7.02 Construction Liability Insurance. The County will obtain and maintain (to the extent
reasonably procurable and/or self-funded) construction liability insurance at all times when
demolition, excavation or construction work is in progress on the Medians.

7.03 Indemnification. Each Party shall give prompt notice to the other Parties of any claim,
action or proceeding arising under or in connection with the Medians, or the obligations of the
Parties hereunder. Within 30 days of receipt of such notice, the Parties shall, within the scope of
the obligations hereunder, determine the Party(ies) who's scope of obligation includes the claim,
action or proceeding at issue (the "Indemnifying Party(ies)"). The Indemnifying Party(ies) shall
indemnify the other Party(ies) and its (their) respective officers, directors, officials, and
employees (the "Indemnified Party(ies)"), to the extent permitted by law, from and against:
(1) any and all claims of or on behalf of any Person arising from any cause whatsoever in
connection with the Medians, or the obligations of the Indemnifying Party(ies) hereunder;
(2) any and all claims arising from any act or omission of the Indemnifying Party(ies) or any of
its (their) agents, contractors, servants, employees, or licensees in connection with the Medians
hereunder, or the obligations of the Indemnifying Party(ies) hereunder; and/or (3) all reasonable
costs, counsel fees, expenses, or liabilities incurred in connection with any such claim or
proceeding brought thereon, irrespective of whether or not any such Indemnified Party(ies) shall
have been, in whole or part, solely or concurrently negligent in connection with any such claim.
The Indemnified Party(ies) shall not be liable for any settlement of any such claim, action, or
proceeding effected without their consent.
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ARTICLE 8
ADDRESS AND NOTICE

Any notice authorized or required by this Agreement to be given to or to be filed with
either party shall be deemed to have been sufficiently given or filed for all purposes of this
Agreement three (3) days after being sent by United States mail, postage prepaid, addressed as
follows if to Association:

Pin Oak Village Homeowners' Association, Inc.
c/o Crest Management

PO Box 219320

Houston, Texas 77218-9320

Attention: Mr. Rudolph C. Ammer, CFP, President

with a copy to:

Mr. Stu Levin and Ms. Ashley E. Atwood
Levin and Atwood, L.L.P.

20501 Katy Freeway, Suite 217

Katy, Texas 77450

and addressed as follows if to the District:

Fort Bend County Municipal Utility District No. 37
c/o Johnson Radcliffe Petrov & Bobbitt PLLC

1001 McKinney, Suite 1000

Houston, Texas 77002

Attention: Ms. Regina D. Adams

Telephone: 713.237.1221

Fax: 713.237.1313

and addressed as follows if to the County:

Fort Bend County

301 Jackson

Richmond, Texas 77469
Attention: County Judge

with a copy to:
Commissioner Andy Meyers
22333 Grand Corner Drive
Katy, Texas 77494
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ARTICLE 9
TERM

Unless previously terminated by the mutual consent of all the Parties, this Agreement
shall continue in force and effect for a period of twenty (20) years from the date executed by the
final party (the "Primary Term"), and shall continue in full force and effect from year to year
after the Primary Term unless terminated by any Party upon least thirty (30) days advance
written notice to the Parties.

[THE REMAINDER OF THIS PAGE IS INTENTIONALLY LEFT BLANK.]
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IN WITNESS WHEREOF, this Agreement has been executed in multiple counterparts,
each of equal dignity, as of the date and year first above written.

FORT BEND COUNTY MUNICIPAL
UTILITY DISTRICT N

ATTEST:
By:_, (SLA/( > /é
President
By: %/ A’ t’?&//\,ﬂ

Ass'E Secretary
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PIN OAK VILLAGE
HOMEOWNERS' ASSOCIATION, INC.

ATTEST: By K Z ?/ /L\C‘ Q z

W President
By:
y X

Secretary[
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FORT BEND COUNTY

ATTEST: W
By:

A Robert E. Hebert, County Judge

H-15 -1y
By:

Dianne Wilson, County Clerk
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EXHIBIT "A"
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EXHIBIT "B"
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PIN OAK / GREENBUSH IRRIGATION SCHEMATIC:
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