
STATE OF TEXAS §

§
COUNTY OF FORT BEND §

FIRST AMENDMENT TO CONSTRUCTION AGREEMENT
PRECINCT THREE ANNEX

"Contractor," authorized to conduct business in the State ofTexas.'

RECITALS

WHEREAS, Owner and Contractor entered an agreement for the Project Construction
Agreement for fce Fort Bend County Precinct Three Annex, dated SepSbeH 2009
(collectively, the "Agreement") attached hereto as Exhibit A, incorporated by reference as If sei
lorth herein verbatim. Owner and Contractor desire to amend said

and

A. An additiona amount not-to-exceed $100,000 (One Hundred Thousand Dollars)
shall be available as Owner's Contingency to fund insurance, utility easemen
company requirements and miscellaneous project costs for the duration of the
project.

B. Contractor's compensation for the Project shall not exceed $3,386 000 00 which
g> includes Contractor's compensation under the Agreement and this First
55 Amendment.

| C No additional funding shall be available for services provided under the
g Agreement without prior written consent of the Fort Bend County Commissioners

| D. Except as modified herein, the Agreement remains in full force and effect and has
& not been modified or amended.

5 E. If there is a conflict between this First Amendment and the Agreement the
o provisions of this Amendment shall prevail. '
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■&
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NOV 0 9 2009

BY:.



EXECUTION

Owner executes this First Amendment by and through the County Judge acting pursuant
authorization of the Commissioners' Court ofFort Bend County, Texas.

This Agreement shall not become effective until executed by Owner.

OWNER

FORT BEN

By: .

""Robert E^Heiert, County Judge

ATTEST:.

Date: \\-n-o<\

Dianne Wilson, County Clerk

Approved:

By:

Don Brady, County Facilities?

Management & Planning Director

CONTRACTOR:

ROSENBERGER CONSTRUCTION, L.P.

Date:

By:vRC0]
By: Kent\

Date: 11-09-09

General Partner

President

AUDITOR'S CERTIFICATE

Ed Sturdivant, County Auditor

Exhibit A: September 8,2009 Construction Agreement

I:MER.Construction/Rosenberger.Pct.3.Agr)3809(AMEND)l 1042009
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CONSTRUCTION AGREEMENT

BETWEEN

FORT BEND COUNTY, TEXAS, as Owner

AND

ROSENBERGER CONSTRUCTION L.P., as Contractor
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AGREEMENT FOR CONSTRUCTION SERVICES

THIS AGREEMENT, entered into on this day by and between Fort Bend County, Texas,

by and through its Commissioners Court, hereinafter referred to as ("Owner") and

ROSENBERGER CONSTRUCTION, L.P., hereinafter referred to as the ("Contractor") and

effective on the date executed by the Owner.

WHNESSETH:

In consideration of the mutual covenants set forth herein, the parties hereto agree as

follows:

ARTICLE I.

AGREEMENT DOCUMENTS

This Agreement consists of this Agreement and Exhibits A through I which are attached

hereto and which are made a part hereof as though set forth in full herein.

The above-referenced Exhibits arc as follows:

Exhibit A - General Description of Work

Exhibit B - General Terms and Conditions

Exhibit D - Compensation

Exhibit E - Warranty, Insurance and Indemnity

Exhibit F - Insurance Requirements, Performance and Payment Bonds

Exhibit G - Payment Application

Exhibit H - Contractor Affidavit, Lien Waiver and Release (Partial)

Exhibit I- Contract Schedule

Exhibit J- Schedule of Values

ARTICLE II.

DEFINITIONS

All tenns defined in any part of this Agreement shall have the same meaning when used

in any other part of this Agreement. When used in this Agreement, the following terms shall

have the meanings set forth opposite such terms, respectively:

"Act of Defaults" - As defined in Exhibits B .9

"Permits" - As defined in Exhibit B.7.3.

"Agreement" - This Agreement and Exhibits A through I attached hereto.

"Applications for Payment" - As defined in Exhibit D.2.1.

"Architect" - The entity engaged by the Owner for design the Project. The term "Architect"

includes engineers, surveyors, designers and the other consultants retained by Owner. The

Architect is not an employee of Owner, but is engaged or retained for the purpose of performing
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design services for the Project.

"Cash Flow Schedule" - The forecasted progress payments of the Contract Lump Sum, including

the portions of the Contract Lump Sum listed in the Schedule of Values, attached as Exhibit J.

"Change Orders" - As defined in Exhibit B.8

"Change Order Notices" - As defined in Exhibit B.8

"Contract Documents" - The Contract Documents for the Project shall consist of this Agreement,

the Contractor's Response to RFP # 09-096, Construction Documents, Construction Document

Change Orders, and any other Change Order thereto that together form the entire integrated

Agreement between Owner and Contractor. Owner's instructions to proposers, the Contractor's

proposal, project manual, general requirements, general conditions, and supplementary

conditions, addenda, the specifications, the drawings, and the notice of acceptance of the said

proposal together with this Agreement form the Agreement, and they arc as fully a part of the

Agreement as if hereto attached or herein repeated.

"Construction Documents" - The final stage of the detailed architectural and engineering

documents setting forth the design for the Project prepared by Architect on behalf of Owner as

the Architect or Engineer of Record. Construction Documents consist of working drawings and

specifications setting forth and describing: (1) the construction work to be done; (2) the

materials, workmanship, finishes, and equipment required for the architectural, civil, electrical,

structural, mechanical, plumbing and all other systems and their components, and (3) the

necessary proposal information and the Agreement, Supplementary Conditions, and Special

Conditions, if any, of the contract.

"Construction Work" - As defined in Exhibit A.2.

"Contract Lump Sum" - Bid Price or as such may be adjusted from time to time pursuant to

Exhibit B.8.

"Critical Milestone" - The milestones set forth in the Critical Path Schedule.

"Critical Path Schedule" - The document which shall be prepared by Contractor using a critical

path method scheduling system setting forth a weekly three (3) week look-ahead schedule with

respect to the Work and each major segment of the Work the time schedule for causing the tasks

involved to be performed including the estimated dates for commencement and completion.

Upon Owner's approval, from time to time the Critical Path Schedule may be amended.

Contractor shall submit an updated Critical Path Schedule with each monthly pay application.

"Contractor" - The entity engaged by the Owner for construction of the Project. Contractor

shall, in accordance with this Agreement, complete the Project and control scheduling of the

construction of the Project, including components thereof.

"Contractor's Project Manager" - Contractor shall, in accordance with this Agreement, include

as a part of its business organization or in its employ or under contract a project manager with

the competency, skills and all required licenses in the State of Texas to manage the Project in
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accordance with the Contract Documents. Contractor's Project Manager shall be the primary

point-of-contact for the Contractor. Owner, Owner's Representative, Program Manager, and

Owner's Construction Inspector may rely upon written consents and approvals signed by

Contractor's Project Manager, as the consent and approval of Contractor.

"Days" - Calendar days unless otherwise stated herein.

"Defect" - A fault in the Work or a failure of the Work or any part thereof to be in compliance

with the Drawings and Specifications (as refined and modified in compliance with Exhibit B.8.

B.3.4.4andA.1.2).

"Defect Period(s)" - That period commencing on the effective date of this Agreement and ending

on the first anniversary of the Final Completion Date.

"Drawings and Specifications" - The Preliminary Drawings and Specifications, as amended and

refined from time to time pursuant to Exhibit B.8 and Exhibits A. 1.2 and D.3.4.4.

"Final Completion Date" - The date certified by the Owner Representative and Contractor in a

final completion certificate as being the date upon which, to the best of Owner Representative's

and Contractor's knowledge and belief, the Work is complete in accordance with the Contract

Documents and that all the Punchlist Items have been finished. Warranties required by the

Contract Documents shall commence on the date of issuance of Certificate of Occupancy. If the

Certificate of Occupancy is withheld due to Owner furnished services, then warranties will

commence on the date of Substantial Completion.

"Governmental Authority" - Any and all jurisdictions, entities, courts, boards, agencies,

commissions, offices, divisions, subdivisions, departments, bodies or authorities of any nature

whatsoever of any governmental unit (federal, state, county, district, municipality, city or

otherwise) whether now or hereafter in existence, with authority over the Work.

"Indemnified Parties" - Owner and all officers, directors, agents, employees, representatives,

successors and assigns of such parties, their respective affiliates, parent corporations and

subsidiary corporations.

"Laws and Regulations" - The laws, rules, regulations, and orders (both civil and military) of the

United States of America and any other Governmental Authority having jurisdiction over the

Work or any part thereof, any site where any part of the Work is perfomied, or any transportation

routes or methods between such sites, whether such now exist or hereafter come into effect.

"Notice to Proceed" - A written document issued by Owner instructing Contractor to begin

performance of the Work as specified in such document and in compliance with this Agreement.

"Owner" - Fort Bend County, Texas, the address of which for notices (unless changed by written

notice to Contractor) is County Judge, 301 Jackson, 7th Floor, Richmond, Texas 77469, with a
copy to Donald G. Brady, Director, Facilities Management and Planning, 1402 Band Road, Suite

100, Rosenberg, Texas 77471.

"Owner Representative" - Donald G. Brady, Director, Facilities Management and Planning, 1402
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Band Road, Suite 100, Rosenberg, Texas 77471, or such other person as selected by the Owner

and written notice of such selection is given by Owner to Contractor.

"Preconstruction Work" - As defined in Exhibit A. 1.

"Preliminary Schedule of Values" - The preliminary schedule of values prepared by Contractor

and submitted to the Owner Representative.

"Project" - The construction of the facility to be constructed under this Agreement as described

in Bid.

"Project Construction Program" - As defined in Exhibit A. 1.1.

"Proposed Change Order" - As defined in Exhibit B.8.

"Punchlist Items" - Details of construction, mechanical adjustment or incidental repairs and

decoration for the Project, the noncompletion of which does not materially interfere with

Owner's access to or use of the Project as determined solely by the Owner.

"Records" - As defined in Exhibit B.4.3.

"Schedule of Values" - A schedule listing of the ainuimt of value (expressed in terms of dollars)

agreed upon by Contractor and the Owner Representative to be attributable to the portions of the

Construction Work. This Schedule of Values shall be agreed upon and identified by Contractor

and the Owner Representative pursuant to Exhibit B.I.2.

"Scheduled Substantial Completion Date" - As included in the Critical Path Schedule.

"Substantial Completion Date" - The date certified by Owner Representative and Contractor as

being the date Work has been completed such that all systems are operational as designed and

the Project has received a Certificate of Occupancy for its intended use with the only remaining

Work to be completed being Punchlist Items. If the Final Certificate of Occupancy is withheld

due to Owner furnished services, then the Certificate of Substantial Completion will be issued,

provided all other requirements of Substantial Completion are completed.

'Transfer Date" - As defined in Exhibit B.12.2.

"Work" - The Construction Work together with all other obligations of Contractor under this

Agreement.

"Work Commencement Conditions" - As defined in Exhibit B. 1.1.

Page 5 of 52



ARTICLE III.

WORK

Except as otherwise provided for in this Agreement, Contractor shall perform the Work,

and in connection therewith shall furnish (or cause to be furnished) all personnel, materials,

supplies, equipment, tools, labor, supervision, utilities, transportation, and other materials,

facilities, and services as and when required lo perform the Work and all mailers incidental

thereto. The Work shall be completed as specified in the Critical Path Schedule and shall be

completed within as specified in Bid.

ARTICLE IV.

COMPLETION OF WORK

Subject to delays caused by a failure of the Work Commencement Conditions or other

delays beyond the control of the Contractor, Contractor shall commence, perform and complete

the Work in accordance with the Contract Documents.

ARTICLE V.

COMPENSATION

As consideration for the performance of the Work, Owner shall pay to Contractor the

compensation provided for in Exhibit D. Subject to ihe terms of Article III hereof and of Exhibit

B.8. the compensation provided for in Exhibit D covers and includes all the compensation,

payment and remuneration whatsoever that Owner is obligated to pay Contractor in connection

with or growing out of this Agreement or the performance by Contractor of its obligations under

this Agreement.

ARTICLE VI

DEFAULT BY CONTRACTOR

If Contractor, including any part of its business organization or its employ or under

contract pursuant to this Agreement shall default or shall fail or neglect to carry out the Work in

accordance with the Contract Documents or the Construction Documents or shall fail to

otherwise fully comply with its obligations under this Agreement, the Contractor agrees that the

Owner may, after giving the Contractor seven (7) days written notice, during which period the

Contractor fails to commence and diligently pursue the cure of such default or failure, without

prejudice to any other remedy, make good such deficiencies and may deduct the cost thereof

from payment due the Contractor or at Owner's option and without invalidating the performance

bond, Owner may terminate this Agreement and take possession of the site and of all materials,

equipment, tools and construction equipment and machinery thereon owned by the Contractor

and finish the Work by whatever method Owner shall deem expedient. If the expense incurred by

Owner in finishing the Work exceeds the unpaid balance of the Contract Lump Sum, Contractor

shall be liable for such deficiency and Contractor shall, immediately upon demand, pay such

amount to Owner. If the expense incurred by Owner in finishing the Work does not exceed the

unpaid balance of the Contract Lump Sum, the remaining unpaid balance of the Contract Lump

Sum shall be paid to Contractor.
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ARTICLE VII

AUDITOR'S CERTIFICATION

This Article VII shall prevail over any other provision of this Agreement which might be

interpreted to the contrary. Owner shall not be required by this Agreement to expend sums in

excess of the amounts certified by the Fort Bend County Auditor as available for paying the

obligations of Owner under this Agreement. Obligations of Owner under this Agreement are

limited to the sum certified as available in the Auditor's Certificate attached hereto below plus

such other sums as may be specifically certified by the Fort Bend County Auditor as available to

pay obligations hereunder, and no Change Order requiring the Owner to expend funds in excess

of funds previously certified as available by the County Auditor shall be effective unless and

until, in addition to any other requirements for the effectiveness of such Change Order, the

County Auditor has certified the availability of funds to pay the Owner's obligations thereunder.

REMAINDER OF PAGE INTENTIONALLY LEFT BLANK
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ARTICLE VIII

EXECUTION

This Agreement shall become effective on the date executedby Owner.

APPROVED:

By:

Dorf Brady, County Facilities

Management & Planning Director

Approved as to legal form only:

First

FORT/BEND COUNTY S ("Owner")

ROBERT E. HEBERT, County Judge

Date: 01

ATTES

Dianne Wilson, County Clerk

. Reveles^J

ssistant County Attorney

ROSENBERGER CONSTRUCTION LP

("Contractor")

By: RCON Management LI\C, General Partner

By: Kent U Roseriberger, President

AUDITOR'S CERTIFICATE

I hereby certify that funds in the amount of $3,286,000.00 is available to pay the obligations

of Fort Bend County under the foregoing Agreement. f) / lyf '<

I:MER/Construction/Rosenberger.Pct. 3.Agr. 3809(09022009)

Ed Sturdivant, County Auditor
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EXHIBIT A

GENERAL DESCRIPTION OF WORK

A.I. PRECONSTRUCTION WORK. Contractor shall do the following as "Preconstruction

Work":

A.I.I. Prepare, and amend from time to time, a broad scale program for the implementation and

completion of the Work (the "Project Construction Program"). The Project Construction Program

shall be in such detail and shall cover such matters as may be required by Owner, and (without

limiting the generality of the foregoing) shall be comprised of the following: (a) the Critical Path

Schedule, (b) the Critical Milestones, and the other segments of the Work for which Contractor

will be entitled to receive progressive payments of the Contract Lump Sum pursuant to the Cash

Flow Schedule attached to Exhibit D. and (c) construction programs indicating the expected

dates of commencement and expected duration and expected completion for each major element

of the Work. Contractor shall be paid as provided in D.2.1.

A. 1.2. Within ten (10) business days of receipt of a Notice to Proceed from Owner, Contractor

shall provide a project schedule for Owner's approval. The project schedule shall utilize the

critical path method (CPM) with activities broken down to be no more than two (2) weeks in

duration including critical milestones necessary to complete the Project on time. The Project

Schedule shall include, but not be limited to the following (a) Owner furnished item

requirements; (b) long lead item and significant procurement milestones; and (c) commissioning

and closeout activities.

A. 1.3. On an as needed basis as determined by Owner Representative, cause Contractor's

personnel and Contractor's Project Manager to meet with Owner Representative and Program

Manager, and the representatives of the Architect to discuss the status of the Work.

A. 1.4. Carefully and diligently study and compare all drawings, specifications, and instructions

and shall at once report to the Architect and Owner any error, inconsistency, or omission which

Contractor may discover. It is understood that Contractor's review of drawings and specifications

is for the purpose of executing the Work.

A. 1.5. Complete the process of obtaining the Owner's permits pursuant to Exhibit B.7.

A.2. CONSTRUCTION WORK. Contractor shall do the following as "Construction Work":

A.2.1. Perform all preparatory work at the Construction Site required for compliance with all

laws and regulatiuus as to actions to be taken by contractors before construction begins.

A.2.2. Construct and install the Project on the Construction Site in accordance with the Contract

Documents.

A.2.3. Furnish all materials, supplies, equipment, tools, labor, supervision, utilities,

transportation and other materials and services as and when required to perform the portion of

the Construction Work described in Exhibit A.2.
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A.2.4. Continue the progress meetings described in Exhibit A.I.3.

A.2.5. Schedule and comply with Owner's contracted Materials Testing requirements necessary

for the Construction Work as approved by the Owner Representative and this Agreement; the

frequency of testing shall be approved by the Owner Representative.
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EXHIBIT B

GENERAL TERMS AND CONDITIONS
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EXHIBIT B

GENERAL TERMS AND CONDITIONS

B.I. COMMENCEMENT AND COMPLETION OF WORK: SITE ACCESS.

B.I.I. Commencement of Construction Work. Contractor shall not be obligated to commence

performance of the Construction Work and the commencement of the time period for determining the

Scheduled Substantial Completion Date shall not commence until the issuance of a Notice to Proceed

from Owner, which shall not be issued until at least the following conditions are satisfied:

(a) Written approval by Owner of the Project Construction Program as defined in Exhibit

A. 1.1 and approval by the Owner of the Preliminary Schedule of Values; and

(b) Required building permits are available to Contractor.

B.I.2. Schedule of Values. On or before the expiration of 15 days after the effective date of this

Agreement, Contractor shall prepare or cause to be prepared and Contractor shall deliver the Preliminary

Schedule of Values to the Owner Representative. Owner and Contractor shall review and refine the

Preliminary Schedule of Values and when the parties have refined such schedule and upon approval of the

Owner Representative, it shall become the Schedule of Values.

B.I.3. Completion of Work. Subject to adjustments to the Scheduled Substantial Completion Date due to

delays beyond the control of Contractor or delays caused by Owner, Contractor shall pay the sum of $500

for each day after the date required for Substantial Completion that Substantial Completion is not

achieved. Owner and Contractor recognize the difficulty, inconvenience and uncertainty of ascertaining

the actual damages that could be sustained by Owner as a consequence of delays in the occurrence of the

Substantial Completion Date, and the parties agree that the monetary damages owed by Contractor as a

consequence of any such delay in the Substantial Completion Date shall be limited to the liquidated

damages described in the preceding sentence; while these liquidated damages shall be Contractor's sole

and complete liability to Owner for any and all damage claims based on or arising from delays in the

Substantial Completion Date, the foregoing limitation shall not be construed to prevent Owner from

exercising its remedies under Exhibit B.9.2. or from obtaining injunctive relief or other equitable relief or

remedies.

B.I.4. Site Access. Prior to the Transfer Date, Owner and Contractor shall have uninterrupted access to

the Construction Site. Subsequent to the Transfer Date, Owner will permit Contractor and Architect and

their representatives and subcontractors to enter upon the Project at times reasonably necessary to

complete the Punchlist Hems.

B.2. RELATIONSHIP OF PARTIES.

B.2.1. Independent Contractor and Fiduciary Role. Contractor shall be an independent contractor and any

provisions of this Agreement that may appear to give Owner or the Owner Representative the right to

direct Contractor as to the details of the inamier of doing the Work shall be deemed to mean that

Contractor shall follow the desires of Owner or the Owner Representative in the results of the Work only

and not in the means whereby the Work is to be accomplished. Contractor shall be responsible as to the

details of doing the Work. Neither the agents, representatives, nor employees of Contractor and its

subcontractors shall be deemed to be the agents, representatives, or employees of Owner. Contractor
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further represents that it accepts a fiduciary role and responsibility with respect to Owner and shall, to its

best abilities, act in the best interests of Owner and the timely completion of the Work. Contractor agrees

and understands that neither it nor any of its agents or employees may act in the name of Owner except

and unless specifically authorized in writing by Owner to do so. Contractor shall furnish construction

administration and management services and use Contractor's best efforts to perform the Project in an

expeditious and economical manner consistent with the interests of Owner.

B.2.2. Contractor's Project Manager. Owner recognizes and agrees that Contractor will perform the Work

under the direction of Contractor's Project Manager.

B.2.3 Familiarity with Project. Contractor represents and accepts that it has: (a) visited the property, (b)

taken such other steps as may be necessary to ascertain the nature and location of the Project and the

visible general and local conditions which affect the Project or the cost thereof, (c) investigated the labor

situation in regards to the Project, (d) examined the property, the obstacles which may be encountered and

all other visually observable conditions having a bearing upon the performance of the Project, the

superintendence of the Project, the time of completion and all other relevant matters, and (e) reported to

Owner the results of all of the foregoing.

B.3. OBLIGATIONS OF OWNER.

B.3.1. Title to Construction Site. Owner is the owner in fee simple of the Construction Site.

B.3.1.1. Owner shall be responsible for providing surveys to Contractor upon execution of the

Agreement. The surveys and legal information shall include grades and lines of streets, alleys,

pavements, and adjoining property and structures; adjacent drainage, right-of-ways, restrictions,

easements, encroachments, zoning, deed restrictions, boundaries and contours of the site; locations,

dimensions and necessary data pertaining to other improvements and trees; and information concerning

available utility services and lines, both public and private, above and below grade. All of the information

in the survey shall be referenced to a Project benchmark. Owner shall provide the results and reports of

prior tests, inspections or investigations conducted, if any, for the Project involving chemical, air and

water pollution, hazardous materials or environmental and subsurface conditions and information

regarding the presence of pollutants at the Project site. Owner shall furnish the services of geotechnical

engineers for subsoil and water conditions. Such services may include test borings, test pits,

determinations of soil beating values, percolation tests, ground corrosion and resistivity tests, and

necessary operations for anticipating subsoil conditions. The services of geotechnical engineer(s) or other

consultants shall include preparation and submission of all appropriate reports and professional

recommendations. Owner shall promptly obtain easements, zoning variances, and legal authorizations

regarding site utilization where essential to the execution of the Owner's program. Contractor shall be

entitled to rely upon the accuracy and completeness of the services, information, surveys and reports

required to be provided by the Owner.

B.3.2. Owner Representative. The Owner Representative is authorized to act on behalf of Owner under

this Agreement in the administration of the Work, the granting of all consents and approvals of Owner

under this Agreement (including, without limitation, the approval of changes in the Work and Proposed

Change Orders pursuant to Exhibit B.8), and the processing and approval of the Applications for Payment

of the Contract Lump Sum pursuant to Exhibit D. The Owner Representative's review or approval of or

agreement to the performance of Work or any portion thereof shall, subject to the terms of this

Agreement, in no way relieve Contractor of full responsibility for the performance of the Work. All

matters requiring approval or consent by Owner under this Agreement (including, without limitation,

Proposed Change Orders) shall be considered to be submitted to Owner when the same are received by
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the Owner Representative. Copies of this Agreement shall be furnished by Owner to the Owner

Representative. The Owner Representative shall have free access to any portion of the Construction Site

where any portion of the Work is being performed. Contractor acknowledges that any change orders

and/or any budgetary matters require approval from the Fort Bend County Commissioners Court.

B.3.3. Project Completion Coordination. Owner shall cause the Owner Representative and other members

of the staff of the Owner Representative, and/or Program Manager to be available to coordinate with all

agencies and departments of Owner and all other governmental authorities required in the prosecution of

the Work and required for the compliance of the Work and the completed Project with all applicable laws

and regulations. Owner shall also cause the Owner Representative and the authorized employees and staff

members of the Owner Representative to (a) promptly review all elements of the Project Construction

Program in order to promptly advise Contractor of those elements that are acceptable or objectionable to

Owner, (b) attend the progress meetings described in Exhibits A. 1.3 and A.2.4, (c) review any Proposed

Change Orders and (if required) the final working drawings and specifications pursuant to Exhibit

B.3.4.4, (d) review the Applications for Payment submitted to Owner for progress payments of the

Contract Lump Sum pursuant to Exhibit D, (e) review the progress of the Work to the extent necessary to

determine the Substantial Completion Date for the Project and (f) review any aspects of the Project

requiring review and approval by Owner prior to the final payment of the Contract Lump Sum pursuant to

Exhibit D.2.3.

B.3.4. Standards for Owner's Review and Approval.

B.3.4.1. Owner acknowledges that in order to meet the deadlines established by the Project Construction

Program for the performance of the Work, and in order to accomplish the efficient performance of the

Work, Contractor may submit matters to Owner in stages for approval or consent. Upon receipt of any

matter submitted by Contractor for review and approval, whether a Proposed Change Order described in

Exhibit B.8, a change to the final Drawings and Specifications as described in Exhibit B.3.4.4 or

otherwise, Owner shall review the same and shall diligently and promptly within 14 calendar days for any

such matter other than a Proposed Change Order, and within 28 calendar days for a Proposed Change

Order, give Contractor notice of Owner's approval or disapproval, setting forth in detail reasons for any

disapproval. Owner's right to disapprove any such matter submitted (other than a Proposed Change Order)

shall be limited to the elements thereof (a) which do not conform substantially to matters previously

approved, (b) which are new elements not previously presented and approved and Contractor is unable to

demonstrate that such new element is reasonably necessary for performance of the Work, or (c) which

depict matters that are violations of this Agreement or applicable laws and regulations.

B.3.4.2. If Owner disapproves of a particular matter or Proposed Change Order, Contractor shall have the

right to resubmit such matter or Proposed Change Order to Owner, altered to satisfy Owner's basis for

disapproval. Any resubmission shall be subject to review and approval by Owner in accordance with the

procedures described in Exhibit B.3.4.1.

B.3.4.3. Owner and Contractor shall attempt in good faith to resolve any disputes concerning the approval

of any aspeel of Ihe Work expeditiously, so as not to delay the performance of the Work in accordance

with this Agreement.

B.3.5. Expedited Approvals. Owner recognizes the importance of expeditious action upon all matters

submitted to Owner (or Owner's Representative) for review and approval and of expeditious response to

those aspects of the Work requiring approval by governmental authorities having jurisdiction thereover.

Owner agrees to exercise its rights of review and approval hereunder with due diligence, reasonableness,
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and good faith. Owner shall use its reasonable efforts to expedite any required review of the Project or

other matters by any Governmental Authority.

B.4. OBLIGATIONS OF CONTRACTOR.

B.4.1. Laws and Regulations. Contractor shall in its performance of the Work comply with all applicable

laws and regulations. Any delays in the prosecution of the Work caused by any changes in the laws and

regulations may entitle Contractor to an extension of time if such delay affected the Critical Path

Schedule.

B.4.2. Project Construction Program. Contractor shall deliver to Owner periodically, but at least once

each month, a schedule showing the status of the Work with reference to the Project Construction

Program, as amended, and showing the then expected schedule for completion of the Work and showing

any delays in the Work and the party responsible for such delays. Contractor shall promptly inform

Owner by means of a Proposed Change Order (as provided for in Exhibit B.8.2) of any anticipated or

actual delays or accelerations that may cause the Work to be completed before or after the Scheduled

Substantial Completion Date.

B.4.3. Records. Contractor agrees to maintain and preserve for a period of at least four (4) years after the

earlier of the expiration of the Defect Period(s) or termination of this Agreement, accurate and complete

records relating to the performance of the Work. Contractor agrees to, upon request, provide Owner with

such records.

B.4.4. Record Drawings and Specifications. Within thirty (30) days after from the Substantial Completion

Date, Contractor shall furnish Owner with a full set of As-Duilt marked-up Drawings and Specifications

for the Project as actually constructed. On the Final Completion Date, Contractor shall furnish Owner

with copies of all subcontractors' and suppliers' warranties and all operating manuals. Such Drawings and

Specifications shall be marked to show all approved changes and modifications that have been

incorporated into the Work as performed.

B.4.5. Record Copy of Contract Documents. Contractor shall maintain at the site one (1) up-to-date

record copy of all contracts, drawings, specifications, addenda, Change Orders or other modifications, in

good order and marked currently to record all changes and selections made during construction, and in

addition, approved Shop Drawings, product data, samples and similar required submittals, and requests

for information ("RFIs"). These items shall be available to Owner, Architect and Contractor, and will be

delivered to Owner upon completion of the Project.

B.4.6. Staffing Plan and Prevailing Wage Rates. Contractor shall develop a proposed supervisory staffing

plan for approval by Owner. In accordance with Chapter 2258 of the Texas Local Government Code,

all persons employed by the Contractor shall be compensated at not less than the rates shown in Schedule

1 to Exhibit B. Contractor shall keep detailed records of each of its workers and said records shall be

made available to Owner for inspection at all reasonable times in accordance with Section 2258.024 of the

Texas Government Code.

B.5. CONDUCT OF THE WORK.

B.5.1. Familiarity: Rights and Obligations. Contractor represents that it is familiar with all phases of the

Work and the matters that may affect the Work or its prosecution under this Agreement. Neither any oral

representation by or oral agreement with any officer, agent, or employee of Owner or Contractor, either

before or after the execution of this Agreement, nor any written representation by or written agreement
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with any officer, agent, or employee of Owner or Contractor before execution of this Agreement shall

affect or modify any of parties' rights or obligations hereunder.

B.5.2. Standard of Performance. Contractor shall prosecute the Work in accordance with the best efforts

for the construction and development of projects similar to the Project in the State of Texas, using

qualified, careful, and efficient contractors and workers and in conformity with the provisions of this

Agreement. If the law imposes an obligation upon Contractor to perform the Work in a "good and

workmanlike manner," the parties agree that such term shall be synonymous with the standard of care

specified in this Exhibit B.5.2 and Exhibit B.2.1.

B.5.2.1. Warranty of Contractor. Contractor warrants to Owner that: (i) the Contractor possesses the skill

and knowledge ordinarily possessed by well-informed members of its trade or profession and Contractor

will use its best efforts to ensure that the services provided under this Agreement will be performed,

delivered, and conducted in accordance with the best professional standards and in accordance with

industry standards, and (ii) Contractor is fully experienced and properly qualified to perform the class of

Work provided for herein, and that it is properly equipped, organized and financed to perform such Work,

and (iii) following the date of acceptance of this Agreement, the services provided by Contractor to

Owner will conform to the representations contained in this Agreement, including all attachments,

schedules and exhibits. All warranties provided by Contractor in this Agreement shall be cumulative,

shall be deemed consistent and not in conflict, are intended to be given full force and effect and to be

interpreted expansively to give the broadest warranty protection to Owner.

B.5.2.2. Contractor shall provide, during construction, continuous on-site construction observation, to

familiarize itself with the progress and quality of the completed work, and to determine if the work is

proceeding in such a way as when it is complete it will be in accordance with the Contract Documents.

Field Reports shall be prepared daily by Contractor and submitted to Owner Representative. Contractor

shall submit a report which shall constitute a representation by Contractor to Owner, based on

observations at the site that to the best of Contractor's knowledge, information and belief, the quality of

the completed work is in accordance with the Contract Documents.

B.5.2.3. Contractor shall use all best efforts and measures to implement its responsibilities under this

Agreement to safeguard Owner against defects and deficiencies in the completed work of the Trade

Contractors. Contractor shall be responsible for the construction means, methods, techniques, sequences

of procedures, and for the safety precautions and programs employed in connection with the work.

However, Contractor will promptly inform the Owner's Representative in writing whenever defects and

deficiencies in the completed Work are observed and whenever any defects or discrepancies are observed

within the Contract Documents, or when any observed actions or omissions are undertaken by the Trade

Contractors that are not in the best interest of Owner and the Project.

B.5.3. Document Delivery. During the progress of the Work, Contractor shall provide Owner with both

hard copy (one original and two copies) and electronic format any design, engineering, procurement and

construction documents produced by Contractor.

B.5.4. Ownership of Documents. Drawings, specifications, and other documents, including those in

electronic form, prepared by the Architect and furnished to Contractor are Instruments of Service. All

design and instruments of service under this Agreement, including, bul nut limited lo, tracings, drawings,

estimates, specifications, studies and other documents, completed or partially completed, shall be the

property of Owner. Contractor specifically waives and releases any proprietary rights or ownership

claims therein. Contractor may retain a reproducible copy of all Instruments of Service; however, Owner
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reserves the right, so long as such instruments of service exist, to obtain copies, reproducible or otherwise,

from Contractor at Owner's expense, but without any additional fee or charge by Contractor.

B.5.4.1. Contractor shall be liable to Owner for any loss or damage to any such documents while they are

in the possession of, or while being worked upon, by the Contractor or anyone connected with Contractor,

including agents, employees, consultants or subcontractors. All documents damaged shall be replaced or

restored by Contractor without cost to the Owner.

B.5.5. Contractor's Personnel. Contractor shall employ only competent, skilled personnel for the Work.

Prior lo the Final Completion Date, Contractor shall maintain a "Project Manager" who shall be

authorized to act on behalf of Contractor and with whom Owner may consult at all reasonable times.

Contractor's Project Manager shall not be transferred from the Work without Owner's consent (which

shall not be unreasonably withheld or delayed); provided, however, Contractor's Project Manager shall

not be assigned solely to the Work and shall be entitled to spend reasonable time working on matters

unrelated to the Work or the Project so long as such work on other matters does not render Contractor's

Project Manager unavailable to the Work or unavailable to Owner's Representative. However, such

obligation to furnish Contractor's Project Manager and such staff personnel shall not be construed (a) to

preclude the promotion within Contractor's organization of any person assigned to the Work or (b) to give

rise to any liability of Contractor if any person assigned to the Work (including, without limitation,

Contractor's Project Manager) leaves Contractor's employment. If Contractor's Project Manager is

transferred from the Work, Owner shall have the right to approve any replacement (which approval will

not be unreasonably withheld or delayed). Contractor and Contractor's subcontractors shall comply with

all applicable health, safety, and loss prevention rules of applicable Governmental Authorities. Contractor

shall, at its own expense, remove from the Work any person who fails to comply with such rules and

instructions. Contractor shall at all times enforce strict discipline and good order among its employees

and shall not employ on the Work any unfit person or anyone not skilled in the work assigned to him.

Owner may, upon written notice to the Contractor, require Contractor to remove an individual

immediately from providing services for the following reasons: violation of the terms and conditions of

this Agreement; violation of the Owner's or Contractor's work rules and regulations; criminal activity; or

violation of state, federal, or municipal statutes. Owner may, upon thirty (30) days written notice to

Contractor, require the removal of any individual from providing services without cause.

B.5.6. Inspection. The Work and all parts thereof shall be subject to inspection from time to time by

inspectors designated by the Owner Representative and Architect. No such inspections shall relieve

Contractor of any of its obligations hereunder. Neither failure to inspect nor failure to discover or reject

any of the Work as not in accordance with the Drawings and Specifications or any provision of this

Agreement shall be construed to imply an acceptance of such Work or to relieve Contractor of any of its

obligations hereunder. Owner agrees that its right of inspection shall be used reasonably and in a timely

manner so as not to delay orderly completion of the Work.

B.5.7. Protection Against Risks. Contractor shall take all precautions which are necessary and adequate,

against conditions created during the progress of the Work which involve a risk of bodily harm to persons

or a risk of damage or loss to any property. Contractor shall regularly inspect all Work, materials and

equipment for the purpose of discovering and determining any such conditions and shall be responsible

for correction of any such conditions. Contractor shall comply with all federal, state and local

occupational hazard and safety standards, codes and regulations applicable in the jurisdiction where the

Work is being performed. Contractor shall include the substance of this clause in its entirety in all

subcontracts for any work to be performed at the Construction Site.
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B.5.8. Claims. Claims made by any party must be submitted in writing within twenty-one (21) days after

occurrence of the event giving rise to such claim or within twenty-one (21) days after the claimant first

recognized the condition giving rise to the claim, whichever is later.

B.5.9. Correlation and Intent of the Contract Documents. The intent of the Contract Documents is to

include all items necessary for the proper execution and completion of the Work by Contractor. The

Contract Documents arc complementary, and what is required by one shall be as binding as if required by

all; performance by Contractor shall be required only to the extent consistent with the Contract

Documents and reasonably inferable from them as being necessary to produce the intended results.

B.5.9.1. The most recently issued document takes precedence over previously issued forms of the same

document. Figures given on drawings govern scale measurement, and large scale details govern smaller

scale drawings. If an item is shown one place in the drawings, but not on another, or called for in a

schedule or the specifications but not shown on the drawings, it is to be included. Existing conditions

take precedence over Drawings and Specifications for dimensions and shall be verified by Contractor.

The order of precedence is as follows with the highest authority listed first:

A.

B.

C.

D.

E.

F.

The Agreement

Addendum

Supplemental Conditions

General Conditions

Specifications and

Drawings

B.5.9.2. In the event of discovered inconsistencies, if any, within or between parts of the Contract

Documents Contractor shall (1) provide the better quality or greater quantity of Work or (2) comply with

the more stringent requirement, either or both in accordance with Architect's interpretation. The terms

and conditions of this section, however, shall not relieve Contractor of any other obligations of this

Agreement.

B.6. EQUIPMENT AND MATERIALS.

B.6.1. Equipment. Except as expressly provided herein to the contrary, Contractor shall furnish all

construction, transportation, installation, tools, and other equipment and facilities required for the

performance of the Work within the times specified herein. Such equipment and facilities shall be

serviceable and kept fit for the uses intended. Defective items shall be removed from the Construction

Site promptly and at Contractor's cost. Contractor shall schedule (or cause to be scheduled) its other

operations so as to not interfere with its duty to timely furnish the necessary equipment and facilities and

personnel to operate the same at the times necessary for the orderly completion of the Work within the

times allotted in the Project Construction Program.

B.6.2. Procurement Procedures. Procurement requisition, purchase order, inspection and expediting

reports shall follow Contractor's standard reporting format whenever such standard reporting formal

exists, and if no such format exists, Contractor shall devise a format with the Owner's Representative

and/or Program Manager.

B.7. PERMITS.

B.7.1. Contractor Permits. Contractor shall obtain all permits, licenses, governmental consents and

approvals which may be necessary for the lawful performance of the Work on or before the date when
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such permits, licenses, Texas Department of Licensing and Regulation requirements, governmental

consents or approvals are required by law or are necessary for the lawful performance of the Work.

Owner shall provide any required easements.

B.7.2. Permits Generally. Each party shall cooperate with the other in obtaining all permits required to be

obtained as provided in this Agreement.

B.8. CHANGES.

B.8.1. General. Owner may make changes in the Work by altering, adding to, or deducting from the

Work. All changes in the Work which (a) require an adjustment in the Contract Lump Sum or an

adjustment in the Scheduled Substantial Completion Date or (b) involve a material change in the overall

scope or function of the Project shall be requested and authorized before commencing such changes by

use of written Change Order Notices, Proposed Change Orders and Change Orders, as described in

Exhibit B.8.2, which Change Order procedure shall be the exclusive means to effect such changes in the

Work. There shall be a presumption against the need for Change Orders that increase the Contract Lump

Sum.

B.8.2. Change Order Procedure.

B.8.2.1. Owner Initiated Change Orders: If at any time Owner desires to make any change in the Work

requiring the issuance of a Change Order pursuant to Exhibit B.8.1, Owner shall so advise Contractor in

writing by delivery to Contractor of a written notice (the "Change Order Notice"), describing the change.

Upon receipt of a Change Order Notice initiated by Owner, Contractor shall within a reasonable period of

time advise Owner of Contractor's proposal for the adjustments, if any, in the Contract Lump Sum, the

Project Construction Program, the Schedule of Values and the Scheduled Substantial Completion Date

attributable to such change by delivering a written notice thereof (the "Proposed Change Order") to

Owner. Such Proposed Change Order shall contain a description of the proposed change and shall set

forth Contractor's estimate of the increase or decrease, if any, in the Contract Lump Sum and the change,

if any, in the Project Construction Program, the Schedule of Values and the Scheduled Substantial

Completion Date attributable to such change.

B.8.2.2. Contractor Initiated Change Orders: If Contractor desires to make a change in the Work

requiring the issuance of a Change Order or if Contractor receives any drawings, specifications,

interpretations or instructions from Owner or Architect which are inconsistent with the Contract

Documents, or encounters unanticipated conditions which may result in a change in cost, scope or

Substantial Completion Date, Contractor shall deliver to Owner a Proposed Change Order and shall not

proceed with the affected work until further written instructions are received from Owner. Upon

execution by the Owner Representative on behalf of Owner (and the approval of Fort Bend County

Commissioner's Court), a Proposed Change Order shall constitute (and be defined herein as) a "Change

Order" for purposes of this Agreement. Contractor shall forthwith perform the Work as changed in

accordance with such Change Order. All Work performed pursuant to a Change Order shall be performed

in accordance with the terms of this Agreement. All Proposed Change Orders shall be submitted for

approval by Owner (through the Owner Representative) in compliance with Exhibit B.3.4. No action,

acquiescence or inaction by Owner or any representative of the Owner shall be construed to be a waiver

of requirements set forth in this Agreement in regard to Change Orders or ratification of a violation of

such requirements, and all acts in violation of this provision shall be considered void.

B.8.3. Change Order Authorization. Each Change Order shall be signed by the Owner Representative and

an authori/.ed representative of Contractor.
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B.8.4. Contract Lump Sum Adjustments. The Contract Lump Sum and the Schedule of Values shall be

adjusted only as a result of a Change Order requiring such adjustment. Any extra work performed without

a proper Change Order shall be considered voluntary and not subject to additional compensation.

Contractor shall not be entitled to an adjustment in the Contract Lump Sum (or a Change Order permitting

such adjustment) or to damages as a result of any delays in the Work caused by the acts or omissions of

Owner, provided that such delays do not delay the Critical Path nor fall outside of any time limits

established under this Agreement. This sentence is not applicable to delays that constitute more than 90

days in any 365-day period or cause the Work to be interrupted for a continuous period of 90 days

through no fault of Contractor.

B.8.4.1. When Owner and Contractor agree upon the adjustments in the Contract Lump Sum, the Project

Construction Program, the Schedule of Values and ihe Scheduled Substantial Completion Dale

attributable to such adjustment, such agreement will be documented by preparation and if approved by the

Fort Bend County Commissioners Court, execution of an appropriate Change Order and effective

thereafter in accordance with Section B.8.2 above.

B.9. DEFAULT AND TERMINATION

B.9.1. Default by Owner.

B.9.1.1. Each of the following shall be an "Act of Default" by Owner and a material breach of this

Agreement:

(a) Owner's failure to disburse installments of the Contract Lump Sum to Contractor as

required under this Agreement;

(b) If Owner materially defaults under this Agreement (other than a default described in clause

(a) of this Exhibit B.9.1.1) and Owner fails to remedy such default within 30 days after

written notice from Contractor or, if such default is of a nature that it cannot be remedied

within 30 days, if Owner fails to initiate action within 30 days after such notice and

thereafter to proceed diligently and continuously to remedy same; or

(c) If repeated suspensions, delays or interruptions of the Work by Owner constitute in the

aggregate more than 90 days in any 365-day period or cause the Work to be interrupted for

a continuous period of 45 days, both through no act or fault of Contractor.

B.9.1.2. If any Act of Default by Owner shall occur, Contractor shall have the right to deliver a written

notice at any time prior to the curing of such Act of Default which terminates Contractor's duty to

complete the Work, and upon any such termination, Owner shall pay to Contractor the portion of the

Contract Lump Sum owed to Contractor for Work completed as of the date of termination by Contractor

in accordance with the approved Schedule of Values, and additional compensation for demobilization and

other costs and expenses incurred by Contractor as a consequence of the termination, including reasonable

overhead, profit and damages.

B.9.2. Default by Contractor.

B.9.2.1. Each of the following shall be an "Act of Default" by Contractor and a material breach of this

Agreement:
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(a) If Contractor materially defaults under this Agreement and Contractor fails to remedy such default

within 15 days after written notice from Owner or, if such default is of a nature that it cannot be remedied

within 15 days, if Contractor fails to initiate action within 15 days after such notice and thereafter to

proceed diligently and continuously to remedy same; or

(b) If Contractor shall (i) file or consent to any petition for bankruptcy or insolvency or similar

remedy; (ii) fail to cause any bankruptcy, insolvency, or similar proceeding to be stayed or dismissed

within 90 days after the filing thereof; (iii) be adjudged a bankrupt or make a general assignment for the

benefit of creditors; or (iv) seek, consent to or acquiesce in the appointment of a trustee, conservator,

custodian, liquidator or receiver of a significant portion of Contractor's assets.

B.9.2.2. If any Act of Default by Contractor shall occur, Owner shall have the right to deliver written

notice at any time prior to the curing of such Act of Default which terminates Contractor's right to

proceed with the Work and Owner shall have no obligation to make any further payments to Contractor

except for the portion of the unpaid Contract Lump Sum, if any, that exceeds Owner's cost of completion

and other damages recoverable hereundcr and such unpaid Contract Lump Sum shall become due once all

remaining expenses associated with the Work have been incurred and paid. In the event of such

termination, Owner may finish the Work by whatever means it may deem expedient, including (without

limitation) the hiring of any Contractor or Contractors under such form of contract as Owner may deem

desirable, and Owner shall have the right but not the obligation, for the purposes of completing the Work,

to take over and assume the rights and obligations of the Contractor under any or all subcontracts and

purchase orders. Contractor and Contractor's performance bond surety shall be responsible for all

damages recoverable under this Agreement arising from Contractor's breach.

B.9.3. Officers and Employees. None of the officers, directors, constituent partners, members, employees,

elected officials, agents or affiliates of Owner or Contractor shall ever be personally liable for, or

obligated to pay, or to satisfy any judgment for, any damages or any other monetary obligation

whatsoever under any theory of action or recovery, on account of an Act of Default by Owner or

Contractor under this Agreement or otherwise.

B.10. PAYMENT OF BILLS AND LIENS.

B.I 0.1. Payment of Bills. Contractor shall promptly pay when due all amounts owed by Contractor to all

subcontractors performing portions, of the Work pursuant to a direct contract with Contractor (but

expressly excluding any subcontractors not directly contracting with Contractor). Contractor shall

indemnify and hold Owner harmless from and against all liens, costs, claims, suits, actions, debts and

damages (including, without limitation, reasonable attorneys' fees) arising as a consequence of

Contractor's failure to comply with this Exhibit B.10.1 so long as Owner makes payment to Contractor as

required by this Agreement.

B.10.2. Liens. Contractor shall indemnify and hold harmless the Indemnified Parties from all liens and

other encumbrances against the portions of the Work and any claims or actions on account of debts or

claims with respect to the Work alleged to be performed by Contractor or its subcontractors or suppliers

to any person, and will defend any claim or litigation in connection therewith.

B.I 1. TAXES.

B. 11.1. Unemployment Taxes. Contractor shall, and shall require its subcontractors to, pay any and all

taxes and contributions for sickness and unemployment insurance, retirement benefits, life pensions,

annuities, and similar benefits which may now or hereafter be imposed by law or agreement with respect
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to persons employed by Contractor or any of its subcontractors for performance of the Work. Contractor

shall comply with all Laws and Regulations applicable to the compensation paid to its employees.

B.I 1.2. Corporate and Income Taxes. Notwithstanding anything else herein to the contrary, it is not

intended that Owner be liable to Contractor for the reimbursement of any corporate franchise taxes or any

taxes levied directly or indirectly on or measured by income or chargeable gains.

B.I 1.3. Sales and Use Taxes. Contractor shall pay any and all sales or use taxes imposed by the State of

Texas or any municipality or other entity incorporated thereunder or created thereby; provided, however,

Owner agrees to reasonably assist in obtaining the appropriate certificates from the appropriate

Governmental Authorities reflecting the exemption of the Project from all sales and use taxes.

B.I2. COMPLETION. TRANSFER AND ACCEPTANCE.

B.I2.1. Substantial Completion. Upon the occurrence of the Substantial Completion Date, the Punchlist

Items shall be promptly commenced and thereafter completed within thirty (30) days after Substantial

Completion by Contractor.

B.I2.2. Transfer and Acceptance. Upon the occurrence of Substantial Completion, care, custody and

control of the Project shall pass to Owner. As referenced herein, the "Transfer Date" shall mean the date

on which the care, custody and control of the Project passes to the Owner pursuant to this Exhibit B.I 2.2.

Subsequent to the Transfer Dale all risk of loss with respect to the Project shall be by Owner and

Contractor shall not be thereafter obligated to cover the Project with the Builder's Risk Insurance

described in the Exhibit F.

B.I2.3. Partial Occupancy. Owner may obtain beneficial use and occupancy of any completed or

partially completed portion of the Work at any stage, provided such use and occupancy is authorized by

public authorities having jurisdiction over the Work.

B.12.3.1. Inspection. Immediately prior to such partial use and occupancy, Owner and Contractor shall

jointly inspect the area to be occupied or portion of the Work to be used in order to determine and record

the condition of the Work.

B.I2.3.2 Effect. Partial use and occupancy of a portion or portions of the Work shall not constitute

acceptance of Work not complying with requirements of the Contract Documents.

B.13. GUARANTEES. WARRANTIES AND INSURANCE.

B.I3.1. General. Generally, all guarantees, warranties and insurance coverage to be provided by

Contractor to Owner are set forth in Exhibit F.

B.I3.2. Supervision of Warranty Work. Contractor shall, without any compensation in addition to the

Contract Lump Sum, coordinate and supervise the completion of the corrective Work in the manner

required for the original Work as a result of a Defect in the Work or the failure of the Work or the Project

to meet the standards designated in Exhibit F.

R.I4. SUBCONTRACTS. ASSIGNMENTS AND OTHER AGREEMENTS.

B. 14.1. Subcontracts. When used in this Agreement, the terms "subcontract" and "subcontractor" shall

mean and include both subcontracts and purchase orders and both subcontractors and purchase order
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vendors, respectively. Contractor shall be entitled to enter into subcontracts with subcontractors as

required by Contractor to perform the Work. Except as expressly provided herein to the contrary,

Contractor shall remain responsible for performance of all Work subcontracted by Contractor. Contractor

shall be responsible for inspecting subcontractors' work, for measuring progress and maintaining

schedules, and for notifying Owner of subcontract awards and status. Contractor shall manage, schedule

and coordinate the work of its subcontractors at whatever tier so as to meet the Scheduled Substantial

Completion Date. Contractor shall include in each subcontract provisions (a) recognizing that the

subcontract does not bind Owner, and (b) permitting Owner, Owner's Representatives and their designees

to conduct the inspections permitted herein.

B.I4.2. Assignment. Contractor may not assign this Agreement or any portion hereof except with the

prior written consent of Owner; provided, however, this Exhibit B.I4.2 shall not be construed to prohibit

Contractor from entering into subcontracts in order to perform Ihe Work.

B.I5. INDEMNIFICATION.

B.I5.1. Bodily Injury and Property Damage Liability. As set forth in Exhibit F, Contractor is obligated to

defend, indemnify and hold harmless the Indemnified Parties from any and all claims, damages, liabilities

and expenses (including, without limitation attorneys' fees) for injury to or death of any person or for

damage to or destruction of any property resulting directly or indirectly from any and all acts or omissions

of Contractor, its officers, agents and employees, any of Contractor's subcontractors' subcontractors, their

officers, agents and employees or anyone employed by any of them or anyone for whose acts any of them

may be liable.

B.I 5.2. Protection of Work. As set forth in Exhibit F, Contractor shall be responsible for all risk of loss to

all materials delivered to the Construction Site and all materials and equipment incorporated into the

Work prior to the Transfer Date unless the loss occurs after Substantial Completion and is solely caused

by Owner or its separate contractors. Contractor shall, prior to the Transfer Date, provide continuous and

adequate protection of the Work performed and of Owner's and Contractor's property located at the

Construction Site. Contractor shall be obligated to replace or repair any materials, equipment or supplies

which are (or are to become) a permanent part of the Work or any temporary or existing facilities at the

site.

B.I5.3. Limitations. Contractor shall have no obligation to Owner or any other party with respect lo any

damage or loss to the Work or property on the Construction Site (including loss of use) caused by the

perils of war, insurrection, revolution, or nuclear reaction.

B.16. FORCE MAJEURE.

B.I6.1. Force Maieure as applicable to Contractor. If Contractor shall be unable to perform or shall be

delayed in the performance of any of the terms and provisions of this Agreement as a result of (i)

governmental preemption of materials in connection with a national emergency declared by the President

of the United States; (ii) riot, insurrection, or other civil disorder affecting performance of the Work; (iii)

power or other utility failure preventing the performance of the Work or substantial portions of same; (iv)

fire or other unavoidable casualty; or (v) unusual and extreme weather conditions, then, and in any such

event, such inability or delay shall be excused, and the time for completing the affected portions of the

Project (and the entire Project, if applicable) shall be extended for such reasonable period of time as the

delay has affected the performance of the Work hereunder. Contractor shall take all reasonable actions to

minimize the delay caused by any of the above factors, and shall notify Owner in writing of any event

allowing for excuse or delay not later than seven (7) days after the event Contractor first becomes aware
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of the event; or may have become aware, of the event; otherwise Contractor will be deemed to have

waived the excuse or delay.

B.I 6.2. Force Maieure as applicable to Owner. If Owner shall be unable to comply or shall be delayed in

the compliance of any of the terms and provisions of this Agreement as a result of (i) governmental

preemption of materials in connection with a national emergency declared by the President of the United

States; (ii) riot, insurrection, or other civil disorder; (iii) power or other utility failure; (iv) fire or other

unavoidable casualty; or (v) unusual and extreme weather conditions, then, and in any such event, such

inability or delay shall be excused, and the time for compliance with the Agreement shall be extended for

a reasonable period of time. Owner shall take all reasonable actions to minimize the delay caused by any

of the above factors, and shall notify Contractor in writing of any event allowing for excuse or delay not

later than seven (7) days after the event Owner first becomes aware of the event; or may have become

aware, of the event; otherwise Owner will be deemed to have waived the excuse or delay.

B.I6.3. Excluded Events. Contractor understands that delays occasioned by the events and

occurrences set forth below are not included in Exhibit B.I6.1, do not constitute reason for extending the

date for Substantial Completion and that it is Contractor's responsibility to make adequate provision in

scheduling the Work for the following:

B.16.3.1. Normal Weather Conditions. Weather conditions other than those that substantially vary

from the normal climatology conditions that prevailed at the Site. See Exhibit J

B.16.3.2. Late Deliveries. Late deliveries of materials and/or equipment for any cause other than those

specified in Exhibit B.I6.1. No claim will be approved if materials and equipment are delayed due to

Contractor's tardy procurement or expediting.

B.I6.4. Additional Grounds. The provisions of this Exhibit B.I6.1 are in addition to other grounds for

extension of time as set forth in the Contract Documents.

B.I7. APPLICABLE LAW. This Agreement shall be construed and enforced in accordance with the laws

of the State of Texas. Venue for all actions regarding this Agreement shall be in Fort Bend County,

Texas.

B.I 8. CERTAIN THIRD PARTIES BENEFITED. This Agreement shall be for the sole benefit of Owner

and Contractor and not for any other third party.

B. 19. NOTICES.

All notices, requests, directions, or other communications permitted or required hereunder (collectively

"notices"), other than routine Work related communications, shall be in writing and shall be delivered in

person or by certified mail, return receipt requested to the appropriate party at the address specified

below, with copies to such other parties as specified below, unless a different address for notice or copy

thereof is changed by notice. Notice sent by personal delivery to the authorized representative designated

by a party shall be effective on the date the authorized representative actually receives such delivery.

Notice sent by properly addressed mail, certified or registered with return receipt requested, and postage

prepaid shall be effective three days after being deposited in the mail. Notice sent by telegraph, telex,

telecopy, or cable, charges prepaid and confirmed by copy thereof sent by registered or certified mail shall

be effective upon the date of such telegraph, telex, telecopy, or cable. Notice sent in any other manner

shall be effective only if and when received by the parties.
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To Owner: Fort Bend County Commissioners Court

301 Jackson St., Suite 719

Richmond, Texas 77469

Attn: County Judge

Copy to: Facilities Management and Planning Department

Don Brady, Director

517 Eugene Heimann Circle, Suite 500

Richmond, Texas 77469

To Contractor: Rosenberger Construction L.P.

One Sugar Creek Center Blvd., Suite 400

Sugar Land, Texas 77478

281-207-0700

Attn: Kent Rosenberger, President

To Architect: AUTOARCH Architects, LLC.

6200 Savoy, suite 100

Houston, Texas 77036

713 952 3366

Attention: Lina Sabouni, AIA

B.20. CONSENTS. Without limiting the generality of Exhibits B.3.4 and B.3.5, in each and every

instance where Owner or Contractor is required in this Agreement to obtain, or Owner or Contractor has

elected to obtain, the consent or approval of the other party to any act or circumstance, such consent or

approval shall not be unreasonably withheld, delayed or conditioned, unless otherwise expressly

permitted in this Agreement.

B.21. ENTIRE AGREEMENT. This Agreement constitutes the entire agreement between the parties

hereto with respect to the matters covered hereby. All prior negotiations, representations, and agreements

with respect thereto and unincorporated herein are hereby cancelled. Except as otherwise provided in this

Agreement, this Agreement may be modified or amended only by a document duly executed on behalf of

the parties hereto.

B.22. NON-WAIVER. No waiver or waivers by cither party hereto of any breach or default of any

provision hereunder shall be deemed a waiver of any other provision hereof or a waiver of any subsequent

breach or default. No payment made under this Agreement (a) shall be, or be construed to be, final

acceptance or approval of that part of the Work to which such payment relates or any other part of the

Work, (b) shall relieve Contractor of any of its obligations hereunder with respect thereto, or (c) shall

constitute a waiver of or otherwise affect the covenants and warranties of Contractor.

B.23. CAPTIONS. The captions used in this Agreement are for convenience only and shall in no way

define, limit, or describe the scope or intent of this Agreement or any part thereof.

B.24. SEVERABILITY. If any provision of this Agreement or the application thereof to any person or

circumstance shall, at any time or to any extent, be invalid or unenforceable, but the extent of the

invalidity or unenforccability does not destroy or render ineffective the basis of the bargain between the

parties hereto, the remainder of this Agreement and the application of the provision to the other persons or
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circumstances shall not be affected thereby but rather shall be enforced to the greatest extent permitted by

law.

B.25. CLAIMS FOR CONSEQUENTIAL DAMAGES. Contractor and Owner waive claims against each

other for consequential damages arising out of or relating to this Agreement. This mutual waiver

includes:

(a) damages incurred by Owner for rental expenses, for losses of use, income, profit,

financing, business and reputation, and for loss of management or employee productivity or of the

services of such persons; and

(b) damages incurred by Contractor for principal office expenses including the compensation

of personnel stationed there, for losses of financing, business and reputation, and for loss of profit except

anticipated profit arising directly from the Work.

B.21.1 This mutual waiver is applicable, without limitation, to all consequential damages due to either

party's termination in accordance with the terms of this Agreement. Nothing contained in this Exhibit

B.24 shall be deemed to preclude an award of liquidated damages pursuant to Exhibit B.1.3 hereof.

B.26. CLAIMS FOR CONCEALED OR UNKNOWN CONDITIONS. If conditions are encountered at

the site which are (1) subsurface or otherwise concealed physical conditions which differ materially from

those indicated in the Contract Documents or reports furnished by Owner to Contractor or (2) unknown

physical conditions of an unusual nature which differ materially from those ordinarily found to exist and

generally recognized as inherent in construction activities of the character provided for in the Contract

Documents, then the observing party shall give notice to the other party promptly before conditions are

disturbed and in no event later than ten (10) days after first observance of the conditions. Owner shall

promptly investigate such conditions and, if they differ materially and cause an increase or decrease in

Contractor's cost of, or time required for, performance of any part of the Work, shall negotiate with

Contractor an equitable adjustment in the Contract Lump Sum or Substantial Completion Date, or both.

If Owner determines that the conditions at the site are not materially different from those indicated in the

Contract Documents and that no change in the terms of this Agreement is justified, Owner shall so notify

Contractor in writing, stating the reasons. Claims by Contractor in opposition to such determination must

be made within five (5) days after Owner has given notice of the decision.
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SCHEDULE 1 TO EXHIBIT B

STAFF PREVAILING WAGE RATES

The following prevailing wage rates shall be utilized by Contractor's staffing of the Project during the

course of the Work. Contractor shall be responsible for payment of not less than the wages detailed below

for the duration of the Project.

This project is subject to the prevailing wage rate requirements of Chapter 2258 of the Government Code.

Contractor shall pay Fort Bend County sixty dollars ($60.00) for each worker employed by the Contractor

for the provision of services described herein for each calendar day or part of the day that the worker is

paid less than the below stated rates. Contractors may also visit www.wdol.gov/dba.aspx.

General Decision Number: TX080115 04/10/2009 TX115

Superseded General Decision Number: TX20070117

State: Texas

Construction Type: Building

County: Fort Bend County in Texas.

BUILDING CONSTRUCTION PROJECTS (does not include residential construction consisting

of single family homes and apartments up to and including 4 stories)

katic

0

1

2

3

4

5

6

7

8

9

10

11

12

>n Number Publication Date

02/08/2008

03/21/2008

03/28/2008

04/11/2008

04/25/2008

06/06/2008

06/27/2008

07/18/2008

09/05/2008

10/10/2008

12/26/2008

01/23/2009

04/10/2009

ASBE0022-002 06/01/2008

Rates Fringes

ASBESTOS WORKER/INSULATOR

(Including application of all insulating materials, protective coverings, coatings and finishing to all

type of mechanical systems) $19.93 8.30

BOIL0074-002 08/08/2008

Rates Fringes

BOILERMAKER $ 25.02 14.66
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CARP0551-003 04/01/2008

Carpenter (Acoustical Ceiling Work Only)

ELEC0716-004 09/01/2008

Rates Fringes

$21.00 6.43

Rates Fringes

ELECTRICIAN (Including Pulling Wire, and Low Voltage Wiring and

Installation of Fire Alarms, Security Systems, Telephones, and

Computers) $ 24.85 7.61

ELEV0031-001 01/01/2009

ELEVATOR MECHANIC

Rates Fringes

$ 33.725 18.285

FOOTNOTES: a.- Employer contributes 8% of basic hourly rate for over 5 years'

service and 6% of basic hourly rate for 6 months to 5 years' service as Vacation Pay? Credit. Paid

Holidays: New Year's Day; Memorial Day; Independence Day;

Labor Day; Thanksgiving Day; Friday after Thanksgiving Day; Christmas Day

PLAS0681-002 04/01/2005

PLASTERER

Galveston County

Rates

S 20.15

PLUM0068-005 11/10/2008

Plumbers (Excluding HVAC Pipe)

Rales

S 27.79

PLUM0211 -007 04/01/2008

Pipefitters (Excluding HVAC Pipe)

Rates

S 27.07

* SFTX0669-001 04/01/2009

SPRINKLER FITTER (Fire Sprinklers)

* SHEE0054-005 04/01/2009

Rates

$ 25.90

Rates

Fringes

3.20

Fringes

8.84

Fringes

9.56

Fringes

14.30

Fringes
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Sheet Metal Worker (Includes HVAC System

Installation and Excludes HVAC Duct)

SUTX2005-014 04/28/2005

$ 25.37

Rates

Asbestos Abatement Worker (Ceilings, Floors,

& Walls) $ 14.00

BRICKLAYER $ 18.00

Carpenter (excluding Acoustical Ceiling Work) $ 15.94

CEMENT MASON/CONCRETE FINISHER $ 12.75

DRYWALL FINISHER/TAPER $ 12.21

Drywall Hanger (Including Metal Stud Install) $ 12.49

Formbuilder/Formsetter $ 11.03

GLAZIER $ 14.01

INSULATOR -BATT AND FOAM $ 11.00

IRONWORKER, REINFORCING $ 12.01

IRONWORKER, STRUCTURAL $16.15

Laborers:

Common $ 9.60

Mason Tender (Brick) $10.27

Mason Tender (Cement) $ 9.88

Pipelayer $ 12.34

Plaster Tender $12.90

LATHER $ 16.90

Painter - Brush, Roller & Spray $11.14

Pipefitter (HVAC Pipe Only) $18.11

POWER EQUIPMENT OPERATOR:

Asphalt Paver $13.50

Backhoe $ 12.48

Crane $ 18.75

Forklifl $ 14.53

Slab & Wall Saw $15.54

9.61

Fringes

0.00

0.00

0.00

0.00

0.92

1.38

0.00

2.72

0.00

0.00

0.00

0.00

0.00

0.00

0.00

2.51

3.61

0.00

4.65

0.25

0.00

3.07

0.00

3.83
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ROOFER $11.38 0.00

Sheetmetal Worker (HVAC Duct Only) $ 15.68 1.73

TILE FINISHER $11.86 0.53

TILE SETTER $15.71 1.01

TRUCK DRIVER $10.75 1.47

WELDERS - Receive rate prescribed for craft performing operation to which welding is

incidental.

Unlisted classifications needed for work not included within the scope of the classifications listed

may be added after award only as provided in the labor standards contract clauses (29CFR 5.5 (a)

OH")).

In the listing above, Ihe "SU" designation means that rates listed under the identifiendo not reflect

collectively bargained wage and fringe benefit rates. Other designations indicate unions whose

rates have been determined to be

prevailing.

WAGE DETERMINATION APPEALS PROCESS

1.) Has there been an initial decision in the matter? This can be:

* an existing published wage determination

* a survey underlying a wage determination

* a Wage and Hour Division letter setting forth a position on a wage determination matter

* a conformance (additional classification and rate) ruling

On survey related matters, initial contact, including requests for summaries of surveys, should be

with the Wage and Hour Regional Office for the area in which the survey was conducted because

those Regional Offices have responsibility for the Davis-Bacon survey program. If the response

from this initial contact is not satisfactory, then the process described in 2.) and 3.) should be

followed.

With regard to any other matter not yet ripe for the formal process described here, initial contact

should be with the Branch of Construction Wage Determinations. Write to:

Branch of Construction Wage Determinations

Wage and Hour Division

U.S. Department of Labor

200 Constitution Avenue, N.W.
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Washington, DC 20210

2.) If the answer to the question in 1.) is yes, then an interested party (those affected by the action)

can request review and reconsideration from Ihe Wage and Hour Administrator (See 29 CFR Part

1.8 and 29 CFR Part 7). Write to:

Wage and Hour Administrator

U.S. Department of Labor

200 Constitution Avenue, N.W.

Washington, DC 20210

The request should be accompanied by a full statement of the interested party's position and by

any information (wage payment data, project description, area practice material, etc.) that the

requestor considers relevant to the issue.

3.) If the decision of the Administrator is not favorable, an interested party may appeal directly to

the Administrative Review Board (formerly the Wage Appeals Board). Write to:

Administrative Review Board

U.S. Department of Labor

200 Constitution Avenue, N.W.

Washington, DC 20210

4.) All decisions by the Administrative Review Board are final.
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EXHIBIT D

COMPENSATION

D.I. CONTRACT LUMP SUM.

D.I .1. Total Compensation. As full and complete compensation for Contractor's performance of the Work

in accordance with the terms and conditions of this Agreement, Owner shall pay to Contractor the

Contract Lump Sum. The Contract Lump Sum constitutes the entire compensation due Contractor for all

of the Work and all of Contractor's obligations under this Agreement regardless of difficulty, hours

worked, or materials or equipment required and includes, but is not limited to, compensation for all

applicable taxes (excluding sales and use taxes, as set forth in Exhibit B.I 1.3), fees, overhead, profit,

mobilisation and demobilization costs, overtime premiums and payments, and all other direct and indirect

costs and expenses incurred or to be incurred by Contractor under this Agreement. The Contract Lump

Sum shall be increased or decreased only in accordance with Change Orders issued pursuant to Exhibit

D.I. 1.2. The Contract Lump Sum for this Agreement is $3,286,000.00.

D.I.2. Current Payments. Contractor hereby warrants to and covenants with Owner that neither

Contractor nor any of its subcontractors and suppliers have performed any of the (Work at the

Construction Site or delivered any material or supplies to the Construction Site or ordered any specially

fabricated materials prior to the effective date of this Agreement, and that all of Contractor's rights

hereunder are subject and subordinate to all liens, mortgages, assignments, and security interests granted

by Owner in and to the Construction Site, all improvements, fixtures, equipment and personal property

(including removables) now or hereafter constructed thereon or therein, securing any indebtedness or

obligation ofOwner now or hereafter existing, and all renewals, extensions and rearrangements thereof.

D.I.3. Cash Flow Schedule. The portions of the Contract Lump Sum will be broken down into amounts to

be paid upon the achievement by Contractor of each Critical Milestone, or a portion thereof, as set forth in

the Cash Flow Schedule for the Project to be agreed upon between the parties and to be attached as

Schedule 2 to this Exhibit D once agreed. The Critical Milestones (or portions thereof) described in the

Cash Flow Schedule will be further described in the Project Construction Program. If, in the process of

the completion of the Work, the Critical Milestones are accomplished at a time before or after the dates

contemplated under the Cash Flow Schedule, Contractor and Owner shall adjust the Cash Flow Schedule

(by written agreement executed by Contractor and the Owner Representative) to account for the

acceleration or delay in the accomplishment of the Critical Milestones. The Cash Flow Schedule includes

Contractor's current estimated payments for the portions of the Contract Lump Sum attributable to the

Schedule of Values.

D.1.4. Schedule of Values. The Contract Lump Sum listed in the Schedule of Values will be paid for the

Construction Work on a percentage of completion basis based upon the amounts set forth in the Schedule

of Values as approved by Owner. The breakdown of the Schedule of Values is for the purpose of

invoicing and progressive payment only. Owner shall be obligated to make progress payments of such

amount invoiced by Contractor in accordance with Exhibit D.2.2; provided, however, in no event will

Owner be nhiigated to pay to Contractor the amounts allocated to any line item of the Schedule of Values

that exceeds the total of such Value.
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D.2. METHOD OF PAYMENT.

D.2.1. Applications for Payment. Contractor shall submit all "Applications for Payment" (as herein

defined) for installments of the Contract Lump Sum for approval and processing to Owner on a monthly

basis in accordance with the Schedule of Values on or before the tenth (10lh) day of each calendar month
during the progress of the Work. Each Application for Payment shall be in a form acceptable to the Fort

Bend County Auditor and shall reflect any amount representing the proportionate part of the Work

performed during the previous month. As support for each Application for Payment, Contractor shall

submit the following in a form acceptable to the County Auditor:

(a) A statement in the form attached as Exhibit G executed by Contractor certifying that (i) the

proportionate part of the Work described in such Application for Payment has been

performed, (ii) Contractor's amount included in the Application for Payment attributable to

the Schedule of Values is due and owing, (iii) there are no known mechanics' or

materialmen's liens outstanding as of the date of the Application for Payment or if such

liens are known, such have been adequately bonded, (iv) all due and payable bills with

respect to the Work have been paid to date or are included in the amount requested in the

current Application for Payment, and (v) except for such bills not paid but so included,

there is no known basis for the filing of any mechanics' or materialmen's liens on the

Work.

(b) A partial lien waiver and release in the form attached as Exhibit H effective through the

date of Contractor's preceding Application for Payment, executed by Contractor with a

statement certifying those matters set forth in clauses (i) through (v) of subparagraph (a) of

this Exhibit D.2.1. certifying that waivers from all subcontractors and materialmen have

been obtained in such form so as to constitute an effective waiver of liens under the laws of

the State of Texas.

(c) An affidavit executed by Contractor that payrolls, bills for materials and equipment, and

other indebtedness connected with the Work for which Owner or might be responsible or

encumbered (less amounts withheld by Owner) have been paid or otherwise satisfied,

including unconditional waivers and releases upon final payment from all trade

contractors, suppliers, material men, or other third parties that provided labor, services,

equipment, or material to the Project, satisfying the requirements for such releases set forth

the Texas Property Code §53.085.

(d) A fully updated Critical Path Schedule.

D.2.2. Progress Payments and Retainage. Within 30 days after receipt of each uncontested Application

for Payment together with the supporting materials specified in Exhibit D.2.1.. Owner shall advance to

Contractor the uncontested amount requested in such uncontested Application for Payment except five

percent (5%) of the amount requested in each Application for Payment shall be held by Owner.

D.2.2.1. The retainage withheld shall be released upon Final Completion of the entire Project upon the

request for its release by Contractor, and certification by Architect that said Work is finally complete and

satisfactory, unless grounds exist for withholding payment on account of other defaults by Contractor,

including Work performed by its Trade Contractors.

D.2.3. Final Payment to Contractor. Payment, constituting the entire unpaid balance of the Contract Lump
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Sum, less 50 percent of the retainage then held by Owner and such amount as the Owner Representative

determines is reasonably necessary for all incomplete Work (including, without limitation, the Punchlist

Items) and for all unsettled claims, as provided in this Agreement, shall be advanced by Owner to

Contractor upon the Substantial Completion Date. Owner shall pay all outstanding and witlilield portions

of the Contract Lump Sum to Contractor upon the later to occur of (i) 30 days after the Final Completion

Date or (ii) the date that Contractor causes all mechanics' and materialmen's liens filed against the Project

to be removed. Owner shall have received from Contractor a lien waiver or an affidavit to the effect that

it and all its Trade Contractors and suppliers of labor and materials have been paid in full (which lien

waiver or affidavit must be in form and substance sufficient as a matter of law to dissolve all liens or

claims of lien for labor or service performed or rendered and materials supplied or furnished, in

connection with the construction and installation of the Project), and with respect to this Agreement,

Contractor shall have provided to Owner the Final Certificate of Occupancy for the building.

D.2.3.1. Upon payment of the entire balance of the Contract Lump Sum and all other amounts withheld

by Owner pursuant to this Exhibit D.2.3. Contractor shall execute and deliver to Owner a release

discharging Owner from all liabilities, obligations and claims to pay the Contract Lump Sum pursuant to

this Agreement.

D.2.4. Owner shall retain Ihe sum of $10,000 from the Final Payment to Contractor as a warranty

retainage. Any unused warranty retainage shall be paid to Contractor on the first (1st) anniversary of the

effective date of the warranty period.
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EXHIBIT E

WARRANTY. INSURANCE AND INDEMNITY

E.I MATERIALS AND EQUIPMENT.

E.I.I. Contractor shall, for the protection of Owner, obtain from all vendors and subcontractors

guarantees with respect to Ihe machinery, equipment, and materials, used and installed as a part of the

Work, which guarantees shall be in form and content consistent with those prevailing in the applicable

industry and which shall be made available to Owner to the full extent of the terms thereof. Contractor

shall use its best efforts to obtain guarantees which extend to the expiration of the Defects Period or for

such longer period of time as may be obtainable from such vendors and subcontractors and shall specify

that same shall be enforceable by and for the benefit of Owner.

E.I.2. All materials and equipment are subject to inspection by Owner at all times. No inspection or other

action by Owner shall release any vendor or subcontractor from its duty to conform to final specifications

nor shall any inspection or oilier action or lack thereof release any vendor or subcontractor from any

warranty or guarantee. The failure of Owner to inspect shall not constitute a waiver of the right to reject

the material or equipment for defective workmanship or material.

E.2. WORKMANSHIP. Subject to the provisions of Exhibit E.6. herein below, Contractor guarantees that

the Work will be free from any Defect in the workmanship of Contractor or any subcontractor or other

party engaged by Contractor in connection with the Work. Provided Owner notifies Contractor of such a

Defect prior to the end of the Defects Period, Contractor will promptly correct at no cost to Owner, any

Defect in or damage to the Work or any part thereof arising or resulting, directly or indirectly, from any

Defect in the workmanship of Contractor (or its subcontractors or suppliers) and Contractor shall itself

correct or, as deemed feasible by Owner, have another correct any such Defect where such is attributable

to any subcontractor or other party engaged by Contractor in connection with the Work.

E.3. POST CONSTRUCTION WORK: TRAINING. From and after the Transfer Date, Contractor shall

provide or cause to be provided to Owner multiple copies of all training manuals for all equipment,

systems and machinery installed by Contractor (or its subcontractors or suppliers) in the Project, and

training services with respect to the operation and maintenance of the equipment, systems and machinery

within the Project, to the extent the same has been installed by Contractor (or its subcontractors or

suppliers) pursuant to the Agreement. Such services shall include, but not be limited to, training of

maintenance personnel of Owner with respect to proper maintenance procedures for the initial startup and

continued operation of the equipment, systems and machinery within the Project, training of operation

personnel of Owner with respect to proper use, operation and maintenance of the equipment, machinery

and systems within the Project and such other services as may be mutually agreed upon between Owner

and Contractor after the date hereof.

E.4. EXCEPTIONS TO GUARANTEES. Contractor shall not be obligated to provide corrective or

remedial services and shall have no other obligation for Defects in the Work which occur as a result of (a)

improper maintenance or operation by Owner or (b) normal wear, tear, erosion, and corrosion after the

Transfer Date.

E.5. INSURANCE COVERAGES. Contractor shall obtain and keep (or cause to be obtained and kept) in

full force and effect until the expiration of the Defects Period (except for the Builder's Risk Insurance,

which shall be kept in effect only until the Transfer Date) the insurance coverages specified in Schedule 1

to this Exhibit E-l.
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E.6. DEFECTS AND REMEDIAL ACTION.

E.6.1. If, at any time during the prosecution of the Work, Contractor determines that there is an error,

omission or defect in the Drawings and Specifications, Contractor shall notify Architect and Owner of

such error, omission or defect and Contractor shall suspend the portion of the Work that is based on the

portion of the Drawings and Specifications containing such error, omission or defect. Contractor shall

meet with Architect within three (3) days of such notice to discuss remedial action. When Owner,

Contractor, and Architect have agreed upon the appropriate remedial action, Architect has corrected the

error, omission or defect in the Drawings and Specifications, and Contractor has approved such curative

action, Contractor shall proceed with Ihe affected Work and any delay occasioned thereby may be subject

to any additional compensation to Contractor, as approved by Owner.

E.6.2. With respect to replacement equipment and materials supplied and services reperformed in

accordance with the provisions of this Agreement, the Defects Period shall automatically be extended to

apply to the replacement equipment or material or the reperformed service for a period of twelve calendar

months from the later of (i) Ihe Transfer Date or (ii) the date Contractor notifies Owner of the completion

ofthe installation of the replacement equipment or material or the reperformance of service.

E.6.3. Remedial Action.

E.6.3.1. Subject to the terms of Exhibit E.4, if, during the Defects Period, Owner determines that there is a

Defect in a portion of the Work, Owner shall notify Contractor and Contractor shall take remedial action

acceptable to Owner without delay.s

E.6.3.2. If Contractor's remedial action is not commenced without delay or having so commenced is not

prosecuted with all due dispatch to completion, Owner, after giving notice to Contractor, may proceed

with another Contractor or contractors to perform such remedial action, in which case Contractor shall

reimburse Owner upon demand for all costs incurred in performing such remedial action.

E.7. PERFORMANCE OF SUPPLIER'S OBLIGATIONS.

E.7.1. In the case of Defects in materials, machinery or equipment which arise from the failure of a

supplier to Contractor of materials for the Project, or defects in services provided in a specialty or sole

source subcontract with a subcontractor of Contractor (in this subparagraph any such subcontract of

supply or service is herein called "subcontract" and the party providing such service is called

"subcontractor"):

E.7.2. Contractor shall secure full performance of the supplier's or subcontractor's obligations under

Agreements of supply or under subcontracts by repair, replacement or otherwise to the satisfaction of the

Owner. Contractor, upon the request of the Owner, shall assign any of its rights under subcontracts or

purchase agreements for machinery, equipment or material or under such Agreements of supply to the

Owner and shall at such time be automatically relieved of the obligations relative to the matters covered

by such contracts.

E.7.3. Contractor shall undertake such other or additional action as the Owner may require to achieve

prompt correction of, or to overcome or offset, or to remedy or repair, the Defect.

E.8 PATENTS.

F..8.1. Contractor hereby indemnifies each of the Indemnified Parties against, and agrees to hold each of
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the Indemnified Parties harmless from, all claims, demands, liabilities, damages, losses, costs, and

judgments arising from assertions by third parties that Contractor or any subcontractor (except any

subcontractor selected by Owner to which Contractor objects) or all or any of the Indemnified Parties are

infringing upon any patent, copyright, trademark, or service mark or are misappropriating any proprietary

information. If any action or proceeding relating to any such assertion is brought against any one or more

of the Indemnified Parties, then, unless Owner directs otherwise, Contractor shall conduct in due

diligence and in good faith, the defense of such action or proceeding, whether or not Contractor is joined

therein; provided, however, Contractor shall not admit the validity or infringement of any patent,

copyright, trademark, or service mark without the express written consent of Owner. In connection with

Contractor's defense of any such action or proceeding, the Indemnified Parties shall render such assistance

as Contractor may require in such defense. Without relieving Contractor of any of its obligations

hereunder, any one or more of the Indemnified Parties, at its election, may participate in the defense of

any such action or proceeding at its sole cost. Contractor shall pay all liabilities, damages, losses, fees

(including but not limited to attorneys' fees), costs, settlement sums, judgments, and other expenses

incurred by the Indemnified Parties in connection with any such assertions, actions, or proceedings.

Contractor hereby warrants and represents to the Indemnified Parties that Contractor has no actual

knowledge of any patent, copyright, trademark, service mark, or proprietary information that is or will be

alleged to be infringed upon or misappropriated by the proposed activities under this Agreement or the

maintenance, repair, use, or sale of the Project.

E.8.2. Contractor shall use its diligent, good faith efforts to obtain from all suppliers a patent indemnity in

the form set forth in Exhibit E.8.1. If any prospective supplier refuses to grant such patent indemnity.

Contractor shall promptly notify Owner and, unless authorized by Owner in writing, shall select an

alternate supplier.

E.9. INDEMNIFICATION

E.9.1. CONTRACTOR SHALL DEFEND, INDEMNIFY AND HOLD HARMLESS THE

INDEMNIFIED PARTIES FROM ANY AND ALL CLAIMS, DAMAGES, LIABILITIES AND

EXPENSES (INCLUDING WITHOUT LIMITATION ATTORNEYS' FEES) FOR INJURY TO OR

DEATH OF ANY PERSON OR FOR DAMAGE TO OR DESTRUCTION OF ANY PROPERTY

RESULTING DIRECTLY OR INDIRECTLY FROM ANY AND ALL NEGLIGENT ACTS OR

OMISSIONS OF CONTRACTOR, ITS OFFICERS, AGENTS AND EMPLOYEES, ANY OF

CONTRACTOR'S SUBCONTRACTORS, ITS OFFICERS, AGENTS AND EMPLOYEES OR

ANYONE DIRECTLY EMPLOYED BY ANY OF THEM. NOTWITHSTANDING THE FOREGOING

PROVISIONS OF THIS EXHIBIT E.9.1.. IF ANY SUCH CLAIM OR LIABILITY ARISES IN

WHOLE OR IN PART FROM THE NEGLIGENCE OR WILLFUL MISCONDUCT OF AN

INDEMNIFIED PARTY, THE LIABILITY OF CONTRACTOR UNDER THE FOREGOING

INDEMNITY SHALL BE REDUCED ON A PRO RATA BASIS SUCH THAT IT WILL NOT

INCLUDE THE PORTION OF HARM PROVEN TO ARISE FROM OR OTHERWISE

ATTRIBUTABLE TO THE NEGLIGENCE OR WILLFUL MISCONDUCT OF SUCH INDEMNIFIED

PARTY.

E.9.2. Contractor shall be responsible for all risk of loss to all materials delivered to the Construction Site

and all materials and equipment incorporated into the Work prior to the Transfer Date. Contractor shall,

prior to the Transfer Date, provide continuous and adequate protection of the Wurk, the properly and

adjacent property of Owner or Contractor constituting the Construction Site. Contractor shall be obligated

to replace or repair any (a) materials, equipment or supplies which are, or are to become, a permanent part

of the Work or temporary or existing facilities whether Contractor owned or leased or furnished by

Contractor or Owner or (b) construction supplies and materials which are lost from the Construction Site,
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damaged or destroyed on the Construction Site prior to the Transfer Date, however such loss or damage

may occur unless the same results from the negligence or willful misconduct of Owner or its officers,

directors, employees or agents.
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EXHIBIT F

INSURANCE REQUIREMENTS. PERFORMANCE AND PAYMENT BONDS

A. INSURANCE COVERAGE. Contractor shall obtain and keep in full force and effect until Completion

of the Work the insurance coverages hereinafter specified in this Schedule 1; such coverages shall be in

primary form as to the liabilities assumed hereunder or excess form with limits not less than those set out

below.

1. Commercial General Liability Insurance. Commercial general liability insurance or a

comparable policy form, naming Contractor as the named insured and Owner as additional insured with

the following coverages and limits:

A. General Aggregate $2,000,000

B. Products Completed Operation - Aggregate $2,000,000

C. Personal Advertising Injury Limit $ 1,000,000

D. Each Occurrence Limit $ 1,000,000

E. Fire Damage Limit $50,000

(any one fire)

F. Medical Expense Limit $5,000

(any one person)

2. Such insurance shall contain blanket contractual coverage, shall be written on Insurance

Services Offices approved occurrence form and shall also provide the following protection:

A. premises/operations coverage;

B. broad form property damage liability coverage

C. completed operations coverage for a period of 2 years following the date of substantial

completion of the Work;

D. XCU coverage;

E. independent contractors and employees as additional insureds;

F. contractual liability coverage.

3. Business Automobile Liability Insurance. Automobile liability and property damage insurance

covering all owned, non-owned and hired vehicles used in connection with the Work, with Contractor as

the named insured and Owner as additional insured, insuring against liability for bodily injury and death

and for property damage in an amount not less than $1,000,000 per occurrence.

4. Worker's Compensation Insurance. Worker's compensation insurance providing statutory Texas

coverage for all persons or entities employed by Contractor and all subcontractors in connection with the

Work, with employer's liability insurance of not less than $1,000,000 per occurrence and in the aggregate

and a waiver of subrogation in favor of Owner.

5. Umbrella Liability Insurance. Umbrella liability insurance naming Contractor as the named
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insured and Owner as additional insured, in an amount not less than $5,000,000 per occurrence and in the

aggregate.

6. Worker's Compensation Special Requirements. In regard to Worker's Compensation Insurance

the following special requirements shall apply. All parties working on the Project shall maintain Worker's

Compensation as required by Texas law.

(a) Certificate of coverage ("certificate"). A copy of a certificate of insurance, a certificate

of authority to self insure issued by the commission, or a coverage agreement (TWCC-81, TWCC-

82, TWCC-83, or TWCC-84), showing statutory workers' compensation insurance coverage for

the person's or entity's employees providing services on a project, for the duration of the project.

(b) Duration of the project - includes the time from the beginning of the Work on the

project until the Contractor's work on the project has been completed and accepted by the Owner.

(c) Persons providing services on the project. ("Subcontractor" in section 406.096 of the

Texas Labor Code) includes all persons or entities performing all or part of the services

Contractor has undertaken to perform on the project, regardless of whether that person contracted

directly with Contractor and regardless of whether that person has employees. This includes,

without limitation, independent General Contractors, Subcontractors, leasing companies, motor

carriers, owner operators, employees of any such entity, or employees of any entity which

furnishes persons to provide services on the project. "Services" include, without limitation,

providing, hauling, or delivering equipment or materials, or providing labor, transportation, or

other service related to a project. "Services" does not include activities unrelated to the project,

such as food/beverage vendors, office supply deliveries, and delivery ofportable toilets.

(d) Contractor shall provide coverage, based on proper reporting of classification codes

and payroll amounts and filing of any coverage agreements, which meets the statutory

requirements of Texas Labor Code, Section 401.011(44) for all employees of Contractor

providing services on the project, for the duration of the project.

(e) Contractor must provide a certificate of coverage to Owner prior to the commencement

of the Work.

(f) If the coverage period shown on Contractor's current certificate of coverage ends during

the duration of the project, Contractor must, prior to the end of the coverage period, file a new

certificate of coverage with Owner showing that coverage has been extended.

(g) Contractor shall obtain from each person providing services on a project, and provide

to Owner:

(i) a certificate of coverage, prior to that person beginning work on the project, so

Owner will have on file certificates of coverage showing coverage for all persons

providing services on the project; and

(ii) no later than seven days after receipt by Contractor, a new certificate of

coverage showing extension of coverage, if the coverage period shown on the current

certificate of coverage ends during the duration of the project.

(h) Contractor shall retain all required certificates of coverage for the duration of the

Page 42 of 52



project and for one year thereafter.

(i) Contractor shall notify Owner in writing by certified mail or personal delivery, within

10 days after Contractor knows or should know, of any change that materially affect the provision

of coverage of any person providing services on the project.

(j) Contractor shall post on each project site a notice, in the text, form and manner

prescribed by the Texas Workers' Compensation Commission, informing all persons providing

services on the project that they are required to be covered, and stating how a person may verify

coverage and report lack of coverage. (This notice must be printed with a title in at least 30 point

bold type and text in at least 19 point normal type, and shall be in both English and Spanish and

any other language common to the worker population.):

REQUIRED WORKER'S COMPENSATION COVERAGE

'The law requires that each person working on this site or providing services related to this construction

project must be covered by workers' compensation insurance. This includes persons providing, hauling, or

delivering equipment or materials, or providing labor or transportation or other service related to the

project, regardless of the identity of their employer or status as an employee."

"Call the Texas Worker's Compensation Commission at 512-440-3789 to receive information on the legal

requirement for coverage, to verify whether your employer has provided the required coverage, or to

report an employer's failure to provide coverage."

(k) Contractor shall contractually require each person with whom it Agreements to provide

services on a project, to:

(i) provide coverage, based on proper reporting of classification codes and payroll

amounts and filing of any coverage agreements, which meets the statutory requirements of

TEXAS Labor CODE, Section 401.011(44) for all of its employees providing services on

the project, for the duration of the project;

(ii) provide to Contractor, prior to that person beginning work on the project, a

certificate of coverage showing that coverage is being provided for all employees of the

person providing services on the project, for the duration of the project;

(iii) provide to Contractor, prior to the end of the coverage period, a new certificate

of coverage showing extension of coverage, if the coverage period shown on the current

certificate of coverage ends during the duration of the project;

(iv) obtain from each other person with whom it contracts, and provide to

Contractor:

1. a certificate of coverage, prior to the other person beginning work on the

project; and

2. a new certificate of coverage showing extension of coverage, prior to the

end of the coverage period, if the coverage period shown on the current certificate

of coverage ends during the duration of the project;
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(v) retain all required certificates of coverage on file for the duration of the project

and for one year thereafter;

(vi) notify Owner in writing by certified mail or personal delivery, within 10 days

after the person knows or should know, of any change that materially affects the provision

of coverage of any person providing services on the project; and

(vii) contractually require each person with whom it contracts, to perform as

required by Section 6(&) through 6fi) hereof, with the certificates of coverage to be

provided to the person for whom they are providing services.

(1) By signing this Agreement or providing or causing to be provided a certificate of

coverage, Contractor is representing to Owner that all employees of Contractor who will provide

services on the Project will be covered by workers' compensation coverage for the duration of the

project, that the coverage will be based on proper reporting of classification codes and payroll

amounts, and that all coverage agreements will be filed with the appropriate insurance carrier or, in

the case of a self-insured, with the commission's Division of Self Insurance Regulation. Providing

false or misleading information may subject Contractor to administrative penalties, criminal

penalties, civil penalties, or other civil actions.

(m) Contractor's failure to comply with any of these provisions is a breach of Agreement

by Contractor which entitles Owner to declare the Agreement void if Contractor does not remedy

the breach within ten days after receipt of notice of breach from Owner.

B. POLICIES. Every policy referred to in this Schedule 1 shall (i) provide that no material change,

cancellation or termination shall be effective until at least 30 days after written notice thereof has been

received by Contractor and Owner; and (ii) include a waiver of all rights of subrogation in favor of

Contractor and Owner.

C. BUILDERS RISK INSURANCE. Contractor shall obtain and keep in full force and effect until the

Transfer Date, Builders Risk Insurance, subject to policy terms and conditions, of direct physical loss or

damage to property, materials, equipment and supplies which are to become an integral part of the

Project, whether owned by Contractor, or subcontractors of every tier, and in which one or more of same

has an insurable interest, while in transit, while at the Construction Site awaiting construction, during

construction, and until the Transfer Date. Such insurance shall be maintained to cover, as nearly as

practicable, the insurable value of such property, materials, equipment and supplies at risk, and shall

contain a waiver of subrogation in favor of Contractor, Architect, subcontractors of any tier and Owner

for loss or damage occurring during the Work and shall name Contractor as the named insured and Owner

as additional insureds. All Builder's Risk Insurance proceeds shall be paid directly to the Contractor.

D. RESPONSIBLE COMPANIES. All insurance required by any provision of this Schedule 1 shall be in

such form and shall be issued by such responsible companies licensed and authorized to do business in the

State of Texas as are acceptable to Contractor. Any insurance company rated at least "A" as to

management and at least "Class X" as to financial strength in the latest addition of Best's Insurance

Guide, published by Alfred M. Best Co., Inc., 75 Fulton Street, New York, New York (or any successor

publication of comparable standing) shall be deemed a responsible company and acceptable to Contractor.

E. COPIES. Prior to commencement of the Work, Contractor shall furnish insurance certificates

evidencing the coverages required under this Schedule 1 to Owner, which shall clearly indicate that the

insurance required to be obtained hereunder has been obtained in the type, amount and classification as
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herein required. Owner shall have the right, upon prior notice and during business hours, to review

certified true copies of the insurance policies maintained pursuant to this Schedule 1.

F. PERFORMANCE BOND AND PAYMENT BOND. Contractor shall furnish a payment bond with

good and sufficient surety or sureties payable to Owner and intended for the use and protection of all

Trade Contractors and all persons supplying labor, materials, machinery, and equipment in the

prosecution of the Construction Work. Contractor shall also provide a performance bond with good and

sufficient surety or sureties for the faithful performance of the Agreement and indemnification of Owner

for damages occasioned by a failure to perform the Construction Work or for failure to perform the

Construction Work within the prescribed time. Such bond shall be payable to, in favor of, and for the

protection of Owner.

1. The surety must be one that is licensed to do business in the State of Texas, and must be

acceptable to Owner. Each bond shall be in an amount equal to 100% of the Contract Lump Sum.

2. Bond Requirements. The performance bond and payment bond shall identify the Principal

(Contractor) and Surety with Owner. The Principal and Surety shall be identified by their full legal

names, addresses, full telephone numbers, and legal status of the parties (i.e., sole proprietorship, general

partnership, joint venture, unincorporated association, limited partnership, corporation (general or

professional), etc.). The identification of Owner will be for informational purposes only. The Principal

and the Surety must separately sign the bond. The parties executing the bond should indicate their

companies, print their names and titles, and impress the corporate seals, if any. The bends must be

payable to Owner, and shall be delivered to the Owner's Representative within thirty (30) calendar days

after execution of this Agreement. The performance bond must clearly and prominently display on the

bond or on an attachment to the bond the name, mailing address, physical address, and telephone number,

including the area code, of the surety company to which any notice of claim should be sent, or the toll-

free telephone number maintained by the Texas Department of Insurance under §§521.051 - 521.056 of

the TEXAS Insurance Code, and a statement that the address of the surety company to which any notice

of claim should be sent may be obtained from the Texas Department of Insurance by calling the toll-free

telephone number.

3. Surety Companies. Any performance bond obtained hereunder must be executed by a duly

authorized Surety company satisfactory to Owner, which in any event, must be a surety company listed in

"Circular 570 Surety Companies Acceptable on Federal Bonds published in the Federal Register, U.S.

Department of the Treasury" and authorized to do business in the State of Texas in accordance with

Chapter 3503 of the Texas Insurance Code. No surety will be accepted by Owner who is now in

default or delinquent on any bonds or who is interested in any litigation against Owner. Each Surety shall

designate an agent resident in the State of Texas to whom any requisite notices may be delivered and on

whom service of process may be had in matters arising out of such suretyship.
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EXHIBIT G

WORK PERFORMED TO DATE

In support of Pel

For the period fr

Project No.

Name and locati

Contractor's Nai

WORK INC

nodical Estimate for Partial Payment No.

om . throueh inclusiv<

on of Project

me and Address

LUDED IN ORIGINAL CONTRACT

DETAILED ESTIMATE

Item No.

(1)

No. & Kind

ofUniu

(2)

Unit Price

(3)

A. Total Amount of original contract

H. Plus or minus total previously approved C O 's

Nos. ind.

C. Plus or minus C. O.'s Nos.— -incl. approved

during period covered bv this est.

D. Total Net Adjusted Ami.

F.sliinalcd Cosl

(4)

WORK PERFORMED TO DATE

No. of Units

(5)

Amount Earned

to Dan:

(6)

Value of

Incomplete Wot*

(7)

Percent

Complete

(«)
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SUMMARY OF MATERIALS STORED

In support of Periodical Estimate for Partial Payment No.

Project No.

Contractor:

. Period Ending:

ITEM NO. NAME
(Contractor or Trade Contractor)

TYPE OF

MATERIAL QUANTITY AMOUNT
(Dollars)

TOTALS

Prepared by_

Date

for
(Contractor)

, and certified by him to be a true and accurate statement.

Checked and concurred in:

By:

Resident Hngineer Inspector

Date:
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EXHIBIT H

CONTRACTOR & SUBCONTRACTOR AFFIDAVIT, LIEN WAIVER AND

RELEASE (PARTIAL)

THE STATE OF TEXAS §

§ KNOW ALL MEN BY THESE PRESENTS:

COUNTY OF FORT BEND §

Contractor/Subcontractor:

Owner: Fort Bend County, Texas

Owner Representative: Fort Bend County Director

of Facilities Management & Planning

Architect:

Contractor:

Project:

Construction Agreement: Construction Agreement dated _

, between Owner and Contractor

Property:

BEFORE ME, the undersigned Notary Public, on this day appeared

Contractor/Subcontractor, acting by and through , its duly authorized officer, personally

known to me to be the person whose name is subscribed hereto, and who, after being by

me first duly sworn according to law upon his/her oath did depose and state as follows:

1. Subcontractor has heretofore submitted to Contractor its Application for for labor

and services performed and materials supplied to the Project pursuant to the Agreement

through and including , 200_ (the "Application Date"). Subcontractor

represents and certifies to Contractor and Owner that Subcontractor has received the

amount stated to be due in the Application for Payment (exclusive of required retainage

pursuant to Exhibit D.2.2 to the Agreement or such lesser amount as may have been

approved by the Owner Representative in accordance with the terms of the Agreement).

Subcontractor hereby forever waives and releases any and all liens and rights or claims of

liens of every kind against the Property and the Project, including but not limited to all

statutory or constitutional mechanic's liens or bond claims and all contractual or tort

claims that Subcontractor may be entitled to and releases Contractor and Owner and their

successors and assigns from any claim, liability, or debt by reason of labor and services

performed and equipment and materials furnished by Subcontractor to or for the Project

through the Application Date, but not otherwise. Notwithstanding the foregoing, this

document shall not operate to discharge or release Subcontractor's right to receive

payment of required retainage held pursuant to Exhibit D.2.2 to the Agreement.

2. Subcontractor further represents and warrants that is has not assigned any interest

in any claims to any other person or entity, that is has paid all debts related to its work at

the Property such that there exists no other claim by, through or under Subcontractor, and
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that it is entitled to no other claims against the Owner or Contractor and Property through

the date of noted above.

3. For and in consideration of Ten and No/100 Dollars ($10.00) and the payment of

the sums due to Subcontractor as set forth above, Subcontractor hereby agrees to

indemnify and hold harmless Contractor and Owner, their successors and assigns, from

and against any and all losses, costs, liabilities, judgments, damages and expenses

(including, without limitation, attorneys' fees) incurred as a result of any claim, demand,

suit, action, proceeding or cause of action brought by or instituted on account of any

party for sums due to such party on account of furnishing labor, services, equipment,

rentals or materials to or for the Project and by, through or under Subcontractor through

the Application Date, but not otherwise.

IN WETNESS WHEREOF, the Subcontractor has by its duly authorized representative

set his hand and seal thereto this day of , 200_.

By:

Name:

Title:

THE STATE OF TEXAS §

§
COUNTY OF FORT BEND §

This instrument was acknowledged before me on the day of

200 , by , of

corporation, on behalf of such corporation.

[Stamp or Seal]

Notary Public in and for the State of Texas
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Exhibit J

K

Fort Bend County Annex Precinct III

Schedule of Values

September 4,2009

CORDED ON

IN THE COMMISSIONER COURT

MINUTES OF

Earthwork/Layout

Fill for Building Pnd

Fill for Paving

Pavement Markings

LandscapeTingaiion

Site Work

Building Concrete

Masonry

Structural Steel

Steel Erection

Rooting

Caulking■•'Waterproofing

Glass/Glazing

Finish Carpenlvy/Milhvoik

Rougli Carpentry

Doors. Fiaine* Hardware

Lath & Plaster

Painting Finishes.

Tile

Flooring/Carpet

Diywall/Titmes

Insulation

Acoustical Ceilings

Building Specialties

Fire Sprinkler

Building Plumbing

Site Utilities

HVAC-

Electncal

General Coiulitions

Insurance. Bond. Etc.

Couti actor'5. Fee

Total Constiuctioii Cost

$121,400

SI 6,500

SI 1.760

S8.500

S70.220

$76,400

$445,040

SI 14,860

$58,700

$22,500

S165.3S0

$21,900

S75.050

S92.000

S32.5O0

570,250

S41.690

$20,300

$97,300

S41.590

5360,220

S2.3OO

$26,900

S26.000

S48,000

S90.800

S88.0O0

S2S8.9O0

$475,080

SI 30.000

S51.1O0

S94.860

$3,286,000
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