
STATE OF TEXAS   § 

     § 

COUNTY OF FORT BEND  § 
 

ADDENDUM TO EBSCO PUBLISHING, INC.’S AGREEMENT 
 

THIS ADDENDUM (“Addendum”) is entered into by and between Fort Bend County, 

(“County”), a body corporate and politic under the laws of the State of Texas, and EBSCO 

Publishing, Inc., (“EBSCO”), a company authorized to conduct business in the State of Texas 

(hereinafter collectively referred to as the “parties”). 

 

 WHEREAS, subject to the changes herein, the parties have executed and accepted 

EBSCO’s Product Order Form, Flipster Subscription Projection, License Agreement, and the Data 

Processing Addendum, (collectively the “Agreement”), attached hereto as Exhibit “A” and 

incorporated fully by reference, for the purchase of the following, specified software 

subscriptions: NoveList Plus, NoveList Select, History Reference Center, and Flipster (collectively 

the “Services”).   

 

WHEREAS, County desires that EBSCO provide Services as will be more specifically 

described in this Agreement; and 

 

WHEREAS, EBSCO represents that it is qualified and desires to perform such Services; 

and 

 

 WHEREAS, EBSCO is the sole source provider of the Services as indicated by the letters 

attached hereto as Exhibit “B” and incorporated fully by reference; and 

 

NOW, THEREFORE, in consideration of the mutual covenants and conditions set forth 

below, the parties agree as follows: 

AGREEMENT 

 

1. Scope of Services.  Subject to this Addendum, EBSCO will render Services to County as 

described in Exhibit A. 

 

2. Term.  All Services will start and expire pursuant to the dates listed in Exhibit A.  This 

Agreement shall not automatically renew, but may be subsequently renewed in writing upon 

agreement of the parties.   

 

3. Payment; Non-appropriation; Taxes. Payment shall be made by County within thirty (30) 

days of receipt of invoice. It is specifically understood and agreed that in the event no funds 

or insufficient funds are appropriated by Fort Bend County under this Agreement, Fort Bend 

County shall notify all necessary parties that this Agreement shall thereafter terminate and be 

null and void on the last day of the fiscal period for which appropriations were made without 

penalty, liability or expense to Fort Bend County. County is a body corporate and politic 

under the laws of the State of Texas and claims exemption from sales and use taxes. A copy 

of a tax-exempt certificate will be furnished upon request.  Interest resulting from late 

payments by County shall be governed by Chapter 2251, TEXAS GOVERNMENT CODE.   
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4. Limit of Appropriation.  EBSCO clearly understands and agrees, such understanding and 

agreement being of the absolute essence of this Agreement, that, County shall have available 

the total maximum sum of One Hundred Fourteen Thousand, One Hundred Eighty-One and 

00/100 dollars ($114,181.00), specifically allocated to fully discharge any and all fees for 

Services that County may incur. EBSCO does further understand and agree, said 

understanding and agreement also being of the absolute essence of this Agreement, that the 

total maximum compensation that EBSCO may become entitled to and the total maximum 

sum that County may become liable to pay to EBSCO for Services provided shall not under 

any conditions, circumstances, or interpretations thereof exceed One Hundred Fourteen 

Thousand, One Hundred Eighty-One and 00/100 dollars ($114,181.00).  In no event will the 

amount paid by the County for all Services under this Agreement exceed this Limit of 

Appropriation without an amendment executed by the parties. 

 

5. Public Information Act. EBSCO expressly acknowledges that County is subject to the Texas 

Public Information Act, TEX. GOV’T CODE ANN. §§ 552.001 et seq., as amended, and 

notwithstanding any provision in the Agreement to the contrary, County will make any 

information related to the Agreement, or otherwise, available to third parties in accordance 

with the Texas Public Information Act. Any proprietary or confidential information marked 

as such provided to County by EBSCO shall not be disclosed to any third party, except as 

directed by the Texas Attorney General in response to a request for such under the Texas 

Public Information Act, which provides for notice to the owner of such marked information 

and the opportunity for the owner of such information to notify the Attorney General of the 

reasons why such information should not be disclosed.  The terms and conditions of the 

Agreement are not proprietary or confidential information. 

 

6. Indemnity. The parties agree that under the Constitution and laws of the State of Texas, 

County cannot enter into an agreement whereby County agrees to indemnify or hold 

harmless another party; therefore, all references of any kind to County defending, 

indemnifying, holding or saving harmless EBSCO for any reason are hereby deleted.  

 

7. Applicable Law; Arbitration; Attorney Fees. The laws of the State of Texas govern all 

disputes arising out of or relating to this Agreement. The parties hereto acknowledge that 

venue is proper in Fort Bend County, Texas, for all legal actions or proceedings arising out of 

or relating to this Agreement and waive the right to sue or be sued elsewhere. Nothing in the 

Agreement shall be construed to waive the County’s sovereign immunity. County does not 

agree to submit disputes arising out of the Agreement to binding arbitration. Therefore, any 

references to binding arbitration or the waiver of a right to litigate a dispute are hereby 

deleted. County does not agree to pay any and/or all attorney fees incurred by EBSCO in any 

way associated with the Agreement.   

 

8. Certain State Law Requirements for Contracts. The contents of this Section are required by 

Texas Law and are included by County regardless of content.  For purposes of Sections 

2252.152, 2271.002, and 2274.002, Texas Government Code, as amended, EBSCO hereby 

verifies that EBSCO and any parent company, wholly owned subsidiary, majority-owned 

subsidiary, and affiliate: 
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a. Unless affirmatively declared by the United States government to be excluded from its 

federal sanctions regime relating to Sudan or Iran or any federal sanctions regime relating 

to a foreign terrorist organization, is not identified on a list prepared and maintained by 

the Texas Comptroller of Public Accounts under Section 806.051, 807.051, or 2252.153 of 

the Texas Government Code. 

b. If employing ten (10) or more full-time employees and this Agreement has a value of 

$100,000.00 or more, EBSCO does not boycott Israel and is authorized to agree in such 

contracts not to boycott Israel during the term of such contracts. “Boycott Israel” has the 

meaning provided in § 808.001 of the Texas Government Code. 

c. If employing ten (10) or more full-time employees and this Agreement has a value of 

$100,000.00 or more, EBSCO does not boycott energy companies and is authorized to 

agree in such contracts not to boycott energy companies during the term of such contracts. 

“Boycott energy company” has the meaning provided in § 809.001 of the Texas 

Government Code. 

d. If employing ten (10) or more full-time employees and this Agreement has a value of 

$100,000.00 or more, EBSCO does not have a practice, policy, guidance, or directive that 

discriminates against a firearm entity or firearm trade association and is authorized to 

agree in such contracts not to discriminate against a firearm entity or firearm trade 

association during the term of such contracts. “Discriminate against a firearm entity or 

firearm trade association” has the meaning provided in § 2274.001(3) of the Texas 

Government Code. “Firearm entity” and “firearm trade association” have the meanings 

provided in § 2274.001(6) and (7) of the Texas Government Code. 

 

9. Modifications and Waivers.   The parties may not amend or waive this Agreement, except 

by a written agreement executed by both parties. No failure or delay in exercising any right 

or remedy or requiring the satisfaction of any condition under this Agreement, and no course 

of dealing between the parties, operates as a waiver or estoppel of any right, remedy, or 

condition. The rights and remedies of the parties set forth in this Agreement are not exclusive 

of, but are cumulative to, any rights or remedies now or subsequently existing at law, in 

equity, or by statute.  No other provisions to this Agreement apply except for the terms which 

appear in this Addendum and the attached Exhibits.  

 

10. Human Trafficking.  BY ACCEPTANCE OF CONTRACT, EBSCO ACKNOWLEDGES 

THAT FORT BEND COUNTY IS OPPOSED TO HUMAN TRAFFICKING AND THAT NO 

COUNTY FUNDS WILL BE USED IN SUPPORT OF SERVICES OR ACTIVITIES THAT 

VIOLATE HUMAN TRAFFICKING LAWS. 

 

11. Use of Customer Name. EBSCO may use County’s name without County’s prior written 

consent only in any of EBSCO’s customer lists, any other use must be approved in advance 

by County.  
 

12. Product Assurance.  EBSCO represents and warrants that its hardware, software and any 

related systems and/or services related to its software and/or hardware (collectively, the 

"Product") furnished by EBSCO to County will not infringe upon or violate any patent, 

copyright, trademark, trade secret, or any other proprietary right of any third party.  EBSCO 

will, at its expense, defend any suit brought against County and will indemnify County 
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against an award of damages and costs (including reasonable attorney fees, court costs and 

appeals), made against County by settlement or final judgment of a court that is based on a 

claim that the authorized use of EBSCO’s Product infringes an intellectual property right of a 

third party. Such defense and indemnity shall survive termination or expiration of the 

Agreement. 

 

13. Performance Warranty.  EBSCO warrants to County that EBSCO has the skill and knowledge 

ordinarily possessed by well-informed members of its trade or profession practicing in the 

greater Houston metropolitan area and EBSCO will apply that skill and knowledge with care 

and diligence to ensure that the services provided hereunder will be performed and delivered 

in accordance with the highest professional standards. 
 

EBSCO warrants to County that the Services will be free from material errors and will 

materially conform to all requirements and specifications contained in the attached Exhibit A. 

 

14. Conflict. In the event there is a conflict between this Addendum and the Agreement, this 

Addendum controls to the extent of the conflict. 
 

15. Understanding, Fair Construction. By execution of this Addendum, the parties acknowledge 

that they have read and understood each provision, term and obligation contained in this 

Addendum. This Addendum, although drawn by one party, shall be construed fairly and 

reasonably and not more strictly against the drafting party than the nondrafting party. 

 

16. Captions. The section captions used in this Agreement are for convenience of reference only 

and do not affect the interpretation or construction of this Agreement. 

 

17. Electronic and Digital Signatures.  The parties to this Agreement agree that any electronic 

and/or digital signatures of the parties included in this Agreement are intended to 

authenticate this writing and to have the same force and effect as the use of manual signatures. 
 

18. County Data.  Nothing in this Agreement will be construed to waive the requirements of § 

205.009 of the Texas Local Government Code.   

 

19. Compliance with Laws.  EBSCO shall comply with all federal, state, and local laws, statutes, 

ordinances, rules and regulations, and the orders and decrees of any courts or administrative 

bodies or tribunals in any matter affecting the performance of this Agreement, including, 

without limitation, Worker’s Compensation laws, minimum and maximum salary and wage 

statutes and regulations, licensing laws and regulations.  When required by County, EBSCO  

shall furnish County with certification of compliance with said laws, statutes, ordinances, 

rules, regulations, orders, and decrees above specified. 

 

20. Termination.   

 

20.1.  Termination for Default.  County may terminate the whole or any part of this 

 Agreement for cause in the following circumstances: 
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 (a).  If EBSCO fails to timely perform services pursuant to this  

 Agreement or any extension thereof granted by the County in writing and 

 fails to cure the alleged breach within thirty (30) days of written notice of the 

 alleged breach; 

 (b).  If EBSCO materially breaches any of the covenants or terms and 

 conditions set forth in this Agreement or fails to perform any of the other 

 provisions of this Agreement or so fails to make progress as to endanger 

 performance of this Agreement in accordance with its terms, and in any of 

 these circumstances does not cure such breach or failure to County’s 

 reasonable satisfaction within a period of thirty (30) calendar days after 

 receipt of notice from County specifying such breach or failure. 

 

20.2. Upon termination of this Agreement, County shall compensate EBSCO in 

 accordance with § 3, above, for those services which were provided under this 

 Agreement prior to its termination and which have not been previously invoiced 

 to County.  EBSCO’s final invoice for said services will be presented to and 

 paid by County in the same manner set forth in § 3 above. 

 

20.3.  If County terminates this Agreement as provided in this Section, no fees of any 

 type, other than fees due and payable at the Termination Date, shall thereafter be 

 paid to EBSCO. 

 

20.4.   If County terminates this Agreement prior to the termination date, County shall not 

 be subject to any early termination fee or other penalty. 

 

21. Independent Contractor.  In the performance of work or services hereunder, EBSCO shall be 

deemed an independent contractor, and any of its agents, employees, officers, or volunteers 

performing work required hereunder shall be deemed solely as employees of EBSCO or, 

where permitted, of its subcontractors.  EBSCO and its agents, employees, officers, or 

volunteers shall not, by performing work pursuant to this Agreement, be deemed to be 

employees, agents, or servants of County and shall not be entitled to any of the privileges or 

benefits of County employment. 

 

22. Severability. If any provision of this Agreement is determined to be invalid, illegal, or 

unenforceable, the remaining provisions remain in full force, if the essential terms and 

conditions of this Agreement for each party remain valid, binding, and enforceable. 

 

23. Notices.   

 

23.1.  Each party giving any notice or making any request, demand, or other 

 communication (each, a “Notice”) pursuant to this Agreement shall do so in writing 

 and shall use one of the following methods of delivery, each of which, for purposes 

 of this Agreement, is a writing:  personal delivery, registered or certified mail (in 

 each case, return receipt requested and postage prepaid), or nationally recognized 

 overnight courier (with all fees prepaid). 
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23.2.       Each party giving a Notice shall address the Notice to the receiving party at the  

 address listed below or to another address designated by a party in a Notice   

 pursuant to this Section: 

County:  Fort Bend County Libraries 

   Attn: Library Director 

1001 Golfview  

Richmond, Texas 77469 

 

 With a copy to: Fort Bend County 

    Attn:  County Judge 

    301 Jackson Street 

    Richmond, Texas 77469 

 Contractor:  EBSCO Publishing, Inc. 

    Attn: ____________________ 

    P.O. Box 682 

    Ipswich, Massachusetts 01938 

 

23.3.   A Notice is effective only if the party giving or making the Notice has complied  

  with subsections 23.1 and 23.2 and if the addressee has received the Notice.  A  

  Notice is deemed received as follows: 

23.3.1. If the Notice is delivered in person, or sent by registered or certified mail  

  or a nationally recognized overnight courier, upon receipt as indicated by the date 

  on the signed receipt. 

23.3.2. If the addressee rejects or otherwise refuses to accept the Notice, or if the  

  Notice cannot be delivered because of a change in address for which no Notice  

  was given, then upon the rejection, refusal, or inability to deliver. 

 

 

(Execution Page Follows) 

 

 

 

 

 

(Remainder of Page Intentionally Left Blank) 

 

 

 

 

 

 

 

Alex Saltzman
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