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October 27, 2015

Fort Bend County Commissioners
303 Texas Pkwy # 124
Missouri City, Texas 77489

Re:

Gentlemen:

CYRIL J. SMITH
(1204-1982)

HERMAN . LITTLE, JR.
(1sa4a-2012)

PAUL S. RADICH
OF COUNSEL

Via federal express

Fort Bend County Municipal Utility District No. 118; Application for

Approval of Fire Protection Plan (“Application”)

Fort Bend County Municipal Utility District No. 118 (the “District”) has filed an
Application with the Texas Commission on Environmental Quality (“TCEQ”) for Approval of a
Fire Protection Plan. In connection therewith, we have enclosed the following:

1.

A copy of proposed Fire Protection Plan; and

2. A copy of the Fire Protection Agreement between the District and Pecan

Grove Volunteer Fire Department dated September 14, 2015.

We have also enclosed five (5) original Statements for execution evidencing that
the copy of the items were delivered to you and the date of your receipt thereof. The execution
of this statement is required by the Texas Commission on Environmental Quality. Once the
statements have been signed, please contact me so that I may arrange to have them picked up.

Thank you for your assistance. If you have any questions, please do not hesitate

to contact our office.

Enclosures

Very truly yours,

Oftrscan, LA

Terese Wahl
Legal Assistant

cc: Mr. G. Taylor Goodall, Jr. (firm)
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CERTIFICATE OF COUNTY COMMISSIONER’S ON RECEIPT OF
FIRE PROTECTION AGREEMENT AND PROPOSED FIRE PROTECTION PLAN

STATE OF TEXAS §
COUNTY OF FORT BEND §

I hereby confirm that a copy of the Fire Protection Agreement between Fort Bend County
Municipal Utility District No. 118 and Pecan Grove Volunteer Fire Department, dated
September 14, 2015, and the proposed Fire Protection Plan which were delivered to the office of

the County Commissioners on the day of , 20

WITNESS MY HAND AND OFFICIAL SEAL.

Fort Bend County Commissioners

By:
Printed Name:
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FORT BEND COUNTY MUNICIPAL UTILITY DISTRICT NO. 118
APPLICATION FOR APPROVAL OF FIRE PROTECTION PLAN

The Board of Directors of Fort Bend County Municipal Utility District No. 118 of
Fort Bend County, Texas (the “District”), acknowledges the insufficiency of funding for fire
protection within the District, the public need therefore, and, pursuant to Section 49.351, Texas
Water Code, as amended, proposes the following fire protection plan:

The District is a conservation and reclamation district located in in Fort Bend
County, Texas. The District is located 28 miles southwest of the central business district of the
City of Houston, Texas and is in the extraterritorial jurisdiction of the City of Houston. The
District encompasses approximately 620.4 acres and is developed primarily as residential
single family homes, the subdivisions located within its boundaries are called Waterside
Estates and Waterside Village. The District also includes several commercial establishments.
The Pecan Grove Volunteer Fire Department (the “Department”) and the City of Richmond
(“City”) operate fire stations near the District. The District is wholly included in the fire
protection service area of the Pecan Grove Volunteer Fire Department (the “Department Service
Area”), as determined by the Fort Bend County Fire Marshall. The Board of Directors of the
District has determined that the Department is best equipped to provide the most efficient and
prompt fire protection services to the District. The Department operates two (2) fire stations (one
at 727 Pitts Road and the other at 3700 Farmer Road). The District has contracted separately
with the Department for fire protection services on a long-term basis in order to protect all of the
property within its boundaries.

The Department and the City have agreed to provide fire protection services to the
District in the Department Service Area on an ongoing basis. The District defers to the
Department regarding coordination of service with the City. The District and the Department
have entered into a Fire Protection Services Agreement (the "Department Agreement") to
provide the terms and conditions on which the Department will provide fire protection services
to the Department Service Area. The District desires to submit the Agreement, along with this
Plan, to the Texas Commission on Environmental Quality ("Commission™) for approval, and

then, to the District's voters.
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Section 49.351(d) of the Texas Water Code provides that two or more districts
may contract to operate a joint fire department for their districts and shall include in the contract
a system for joint administration and operation of the fire department, the extent of services to be
provided, a method for funding the department from funds of each district, and any other terms
and conditions the parties consider necessary.

The District will jointly fund the fire department with Pecan Grove Municipal
Utility District (“Pecan Grove MUD”) which has received Commission approval for its plan.

The District and Pecan Grove MUD have agreed to make monthly payments to
the Department for each residential and nonresidential property within the District pursuant to
the Agreement. The District intends to impose a mandatory fee on its customers to pay for the
monthly payments due to the Department and the City for fire protection services if the District
voters choose to adopt the Plan. If this mandatory fee is not paid by the customer, the District

will have the right to terminate water services to that customer as allowed by law.
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FIRE PROTECTION AGREEMENT
By and Between Pecan Grove Volunteer Fire Department
and Fort Bend County MUD No. 118

This Fire Protection Agreement (the “Agreement”) is entered into this P—VH‘ day of
onxer, 2015 by and between Pecan Grove Volunteer Fire Department (the “VFD”), a Texas
nonprofit corporation currently recognized by the Internal Revenue Service as exempt from
federal income taxation pursuant to Section 501(a) of the Internal Revenue Code of 1986, as
amended, by reason of being described in Code Section 501(c)(3), and Fort Bend County
Municipal Utility District No. 118 (the “District”), a conservation and reclamation district
created pursuant to Article XVI, Section 59 of the Texas Constitution and operating pursuant to
- Chapters 49 and 54 of the Texas Water Code.

RECITALS

The District is located within the extraterritorial jurisdiction of the City of Houston,
Texas ("Houston"), but outside its corporate limits. The District includes the subdivisions
known as Waterside Estates and Waterside Village (collectively referred to herein as
“Waterside”). Waterside receives fire protection services from the VFD and pays voluntary
contributions to the VED. The District desires to contract with the VFD in order to continue to
receive fire protection services for Waterside.

The Board of Directors of the District has determined that the VFD can provide reliable
and prompt Fire Protection Services to customers within the District located in the Waterside.
The Board of Directors believes it is in its best interest of the District to obtain a binding
contractual agreement with the VFD for fire protection pursuant to Section 49.351(e) of the
Texas Water Code.

The District intends to request the approval by the Texas Commission on Environmental
Quality (“TCEQ”) of a Fire Plan based on this Agreement and following such approval submit to
the District’s voters for approval of the Fire Plan and the Agreement.

NOW, THEREFORE, the District and the VFD hereby covenant and agree as follows:

Section 1. Definitions. Unless the context indicates otherwise, the following words
and phrases used in this Agreement shall have the meanings ascribed thereto:

“District” means Fort Bend County MUD No. 118.

“Effective Date” means the day the District canvasses election returns which result in an
election which passes to approve the Fire Plan. If a Fire Plan election does not pass, this
© Agreement will automatically terminate with no further obligations on either Party.

“Equivalent Single-Family Connection” or “ESFC” means a single family home or a
single apartment unit, or for commercial non-residential accounts means an amount of water
capacity used by such user converted into ESFCs by the District.

“Fire Plan” means the fire plan submitted by the District to the TCEQ to approve a
mandatory Fire Protection Services Fee and the agreement for Fire Protection Services.



“Fire Protection Services” means fire suppression, protection and rescue, and Medical
First Responder services provided by the VFD to persons and property, and may include EMS or
ambulance transport services.

“VED Service Area” means the area described above and as shown on the attached map
as Exhibit "A".

“TCEQ” means the Texas Commission on Environmental Quality.
“VFD” means Pecan Grove Volunteer Fire Department.

Section 2. Fire Protection Services.

(a) The Parties acknowledge that the VFD has been providing Fire Protection
Services to Waterside. During the term of this Agreement, the VFD will provide Fire Protection
Services in the District to persons, buildings, and property located within the VFD Service Area.
The VFD will provide Fire Protection Services to the District in the same manner and with the
same standard of care.

(b)  In providing Fire Protection Services to the District, the VFD will follow its
adopted standard operating procedures, subject to its right and discretion, without being in
breach of this Agreement and without liability to the District or its occupants or customers, to
determine: :

(1) whether Fire Protection Services are needed in a particular case;

2) whether and when personnel or equipment are available to respond to a
request for Fire Protection Services;

3) the order in which to respond to requests for Fire Protection Services; and
4) the time in which to respond to a request for Fire Protection Services.

(©) The District assumes no responsibility for the reliability, promptness, or response
time of the VFD. The District's sole obligation for provision of Fire Protection Services to its
customers is to make monthly payments as described below.

(d) The VFD agrees that during the term of this Agreement, it will conduct an annual
audit of its books and records by a competent, independent, third party Certified Public
Accountant. Any irregularities or management letter recommendations shall be promptly
addressed by the VFD and failure to do so shall entitle the District to terminate this Agreement.
The VFD shall provide a copy of the annual audit, including the opinion and management letters,
to the District within thirty (30) days following approval. After review of the VFD's audit, the
District has the right to hire, at its sole expense, another independent third party Certified Public
Accountant to conduct an audit of the VFD. In such event, the VFD shall cooperate with the
District and its Certified Public Accountant and shall timely provide records as requested by the
District's auditor.
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Section 3. Facilities and Equipment.

(a) As of the date of this Agreement, the VFD has two (2) existing fire stations. The
VFD currently owns four (4) pumpers (engines that carry the water hoses), one (1) booster truck,
two (2) squad trucks, two (2) command vehicles, and other necessary equipment for the
operation of its stations and trucks. In providing Fire Protection Services to the District, the
VFD shall be solely responsible for the operation and maintenance of its facilities and
equipment.

(b) This Agreement shall not obligate the VFD to construct or keep any fire stations,
fire trucks, fire equipment or fire personnel within the District or to designate, reserve, or devote
all or part of the VFD's Fire Department's trucks, equipment, or personnel exclusively to or for
the use of the District in carrying out this Agreement, but the VFD will use its best efforts to
comply with State standards regarding fire suppression equipment.

(c) The parties acknowledge that in conducting fire suppression efforts on property
located in the District, the VFD will use the fire hydrants, connections, and water supply and
distribution systems (the “water distribution system"), and water supply available in the District,
but the VFD shall not be responsible for providing for, constructing, inspecting, maintaining, or
repairing any part of the water distribution system in the District and the VFD shall not be liable
to the District or any District customer for any deficiency or malfunction of the water
distribution system located in the District.

(@ The District makes no representations and assumes no responsibility for the type,
quality, sufficiency or qualifications of the VFD's Fire Protection Service equipment used to
serve the District.

Section 4. Employees and Staffing. The VFD shall provide employees and
determine the number and kind of employees in order to meet minimum state qualifications to
perform the Fire Protection Services required by this Agreement. The District assumes no
responsibility for the actions of the VFD's employees in performing their fire protection duties.
The District will make no recommendations and is in no way responsible for the sufficiency or
qualifications of the VFD's employees. The VFD’s fire stations shall be staffed consistent with
State standards to maintain an ISO rating of at least 3 for the area within the District. Failure to
maintain such rating shall constitute a default of VFD's duties under this Agreement.

Section 5. Payment for Fire Protection Services.

(a) In general, the District will make monthly payments to the VFD as set forth
herein. In consideration of the VFD providing Fire Protection Services, the District agrees to
make monthly payments (“Monthly Payments”) to the VFD as follows: The District shall pay to
the VFD a monthly charge of $11.00 for each residential ESFC in the District.

(b) The Monthly Payments shall commence within sixty days after the Effective
Date, and will remain effective until September 30, 2016, or the first September 30 following
approval of the Fire Plan by the District voters, whichever comes later. The monthly fee shall be
due by the last day of each month, The District shall deduct from each monthly payment to the
VFD the amount of $300 which shall cover the administrative cost incurred by the District for
the services incurred by the District to collect the fee. All monthly payments shall be paid by the

3-

93118-002 275067 TLW



District to the VFD without notice or demand at the offices of the VFD located at 727 Pitts Road,
Richmond, Texas, 77406 unless the District is notified otherwise. The monthly fire protection
customer fee and the $300 administrative services fee may be adjusted annually in accordance
with this Agreement.

(c) The parties acknowledge that this is a mandatory monthly fee imposed on District
customers pursuant to the Fire Plan voted on by the registered voters of the District. The District
assumes no responsibility or liability to the VFD or to any District customer as to whether
customers are able to deduct the mandatory fee payment to the District from their federal income
taxes. The VFD understands and expressly agrees that substantiation of any charitable
contribution for federal income tax purposes is entirely the responsibility of the VFD and the
District has no responsibility or liability whatsoever there for to the VFD or to any customers.
The VFD further understands that the District, as a political subdivision of the State of Texas,
even though the District is collecting the approved voted mandatory monthly fee and is making
payment to the VFD, the District is not under any circumstances serving as a fiduciary for or to
the VFD.

(d) On' or before June 30 of each year during the term of this Agreement, the VFD
shall prepare a detailed budget to take effect November 1. All revenues received by the VFD
shall be budget line items, and the expenses shall include reasonable replacement reserves for
fleet and facilities. During July, representatives of the VFD and the District shall meet to discuss
the proposed budget and adjust accordingly. Such representatives shall submit for review by the
District the budget. The budget shall establish a Fire Protection Services Fee for the next year.
The formula for establishing the yearly Fire Protection Services Fee shall be: total expenses in
the approved VFD budget divided by the number of ESFCs served by the VFD. At the District’s
budget workshop the District will review the VFD budget and proposed Fire Protection Services
Fee. The VFD shall make every reasonable effort to prevent the annual increase from exceeding
the prior year's CPI for the Houston Urban Area percentage increase. If, in any year, the District
does not approve the VFD budget, the District shall continue to collect the then-established Fire
Protection Services Fee until this Agreement is otherwise terminated. In such event,
representatives of the parties shall continue to meet and attempt to re-submit an acceptable
budget. The preceding text of this paragraph notwithstanding, the parties agree that the Fire
Protection Services Fee paid by District residents served by VFD shall be equal to that paid by
residents of Pecan Grove Municipal Utility District.

Section 6. Fire Plan. The parties recognize that before this Agreement becomes
effective, the District must develop a fire plan in accordance with Section 49.351, Texas Water
Code, and the rules of the TCEQ, submit the plan to the TCEQ for its approval, call an election
in the District and obtain voter approval of the plan. The District will use its best efforts to
timely develop and obtain TCEQ approval and call an election for voter approval of a fire plan in
accordance with the terms of this Agreement.

Section 7. Term and Termination. This Agreement will be in full force and effect
upon the Effective Date. Once effective, the Agreement will continue in effect for fifteen (15)
years (the “Initial Term”) and shall be automatically renewed thereafter for successive one-year
terms; provided, however, notwithstanding anything contrary in this Agreement, either party may
terminate this Agreement by giving written notice to the other of at least ninety (90) days.

4-
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Further, the District may terminate this Agreement as specifically provided for herein, and the
VFD may terminate this Agreement if the District fails to pay the monthly fees due herein. This
Agreement shall terminate immediately in the event the District is annexed and dissolved by
Houston.

Section 8. Default. Either party may declare a default hereunder if either party fails,
refuses, or neglects to comply with any of the terms of this Agreement. If a party declares a
default of this Agreement, this Agreement shall terminate after notice and opportunity to cure as
provided for herein. The party declaring a default shall notify the other party of any default in
writing in the manner prescribed herein. The notice shall specify the basis for the declaration of
default, and the party shall have thirty days from the receipt of such notice to cure any default
(except when curing the default requires activity over a period of time in excess of 30 days,
performance shall commence within 30 days after the receipt of notice, and such performance
shall be diligently continued until the default is cured). At the end of such 30 day cure period, if
the District, in its sole discretion, determines the default is not cured, the District shall give the
VFED notice of immediate termination. The District may, in its sole discretion, extend the cure
period.

Section 9. Notice. All notices shall be in writing and given by certified mail with
return receipt requested, with receipt as of the date of the signed receipt. Notice given in any
other manner shall be effective only if and when received by the party to be notified. For the
purpose of notice, the addresses of the parties shall, unless changed as hereinafter provided, be as
follows:

If to the VFD: 727 Pitts Road
Richmond, Texas 77406
Attn: Fire Chief

If to the District: Fort Bend County MUD 118
¢/o Smith Murdaugh Little & Bonham, LLP
2727 Allen Parkway, Suite 1100
Houston, TX 77002-5211

The parties shall have the right to change their respective addresses and each shall have
the right to specify their respective new addresses by at least fifteen (15) days written notice to
the other party.

Section 10.  No Additional Waiver Implied. No waiver or waivers of any breach or
default or any breaches or defaults by either party hereto of any term, covenant, condition, or
liability hereunder, or of performance by the other party of any duty or obligation hereunder,
shall be deemed or construed to be a waiver of subsequent breaches or defaults of any kind,
under any circumstances. The VFD and the District specifically reserve all defenses, immunities
and privileges accorded by law.

Section 11. Modification. This Agreement shall be subject to change or modification
only with the written mutual consent of the parties hereto.

93118-002 275067 TLW



Section 12.  Agreement Not for Benefit of Third Parties. This Agreement is not
intended to benefit any party other than the parties to this Agreement or to impose any duty upon .
the VFD or the District toward any person or entity not a party hereto.

IN WITNESS WHEREOF, the parties have executed this Agreement in multiple copies,
each of which shall be deemed an original as of the date and year first written above, to be
effective as of the date specified herein.

FORT BEND COUNTY MUD NO. 118

ﬂgnt Board of [ﬁreuors
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PECAN GROVE VOLUNTEER FIRE
DEPARTMENT

ot > Bot s d

Charles D. Bertrand, President

ATTEST:

James Hfines, Secretary
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