










































faith effort to meet the commitment. The Entity will determine the 
adequacy of a Contractor's efforts to meet the contract goal, within 
10 business days, excluding national holidays, from receipt of the 
information outlined in this Special Provision under Article A.3, 
"Contractor's Responsibilities." If the requirements of Article A.3 are met, 
the conditional situation will be removed and the contract will be 
forwarded to the Contractor for execution. 

 

2. Definitions. 

a. "Department" means the Texas Department of Transportation. 

b. "DOT" means the U.S. Department of Transportation, including the Office 
of the Secretary, and including the operating administrations, i.e. the 
Federal Highway Administration (FHWA), the Federal Transit 
Administration (FTA), and the Federal Aviation Administration (FAA). 

c. "Federal-Aid Contract" is any contract between the Texas Department of 
Transportation and a Contractor at any tier, or Entity and a Contractor at 
any tier which is paid for in whole or in part with DOT financial 
assistance. 

d. “Entity” means local government agency, MPO, RMA, etc. 

e. "DBE Joint Venture" means an association of a DBE firm and 1 or more 
other firm(s) to carry out a single business enterprise for profit for which 
purpose they combine their property, capital, efforts, skills and 
knowledge, and in which the DBE is responsible for a distinct, clearly 
defined portion of the work of the contract and whose share in the capital 
contribution, control, management, risks, and profits of the joint venture 
are commensurate with its ownership interest. 

f. "Disadvantaged Business Enterprise" or "DBE" means a firm certified 
through the Texas Unified Certification Program in accordance with 
49 CFR Part 26 Subparts D and E. 

g. "Good Faith Effort" means efforts to achieve a DBE goal or other 
requirement of 49 CFR Part 26 Subpart C and this Special Provision 
which, by their scope, intensity, and appropriateness to the objective, can 
reasonably be expected to fulfill the program requirement. 

h. "Manufacturer" is a firm that operates or maintains a factory or 
establishment that produces, on the premises, the materials, supplies, 
articles, or equipment required under the contract and of the general 
character described by the specifications. 

i. "Regular Dealer" is a firm that owns, operates, or maintains a store, 
warehouse, or other establishment in which the materials, supplies, 
articles or equipment of the general character described by the 
specifications and required under the contract are bought, kept in stock, 
and regularly sold or leased to the public in the usual course of business. 
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To be a Regular Dealer, the firm must be an established, regular 
business that engages in, as its principal business and under its own 
name, the purchase and sale or lease of the products in question. 

A Regular Dealer in such bulk items as steel, cement, gravel, stone, and 
petroleum products need not keep such products in stock if it owns and 
operates distribution equipment for the products. Any supplementing of 
Regular Dealer’s own distribution equipment shall be by a long-term 
lease agreement and not on an ad hoc or contract-by-contract basis. 
*Brokers, packagers, manufacturers' representatives, or other persons 
who arrange or expedite transactions shall not be regarded as a Regular 
Dealer. 

*"Broker" is an intermediary or middleman that does not take possession 
of a commodity or act as a Regular Dealer selling to the public. 

j. "Race-neutral DBE Participation" means any participation by a DBE 
through customary competitive procurement procedures. 

k. "Race-conscious" means a measure or program that is focused 
specifically on assisting only DBEs, including women-owned DBEs. 

l. "Texas Unified Certification Program" or "TUCP" provides one-stop 
shopping to applicants for certification in their region, such that 
applicants are required to apply only once for a DBE certification that will 
be honored by all recipients of federal funds in the state. The TUCP by 
Memorandum of Agreement established six member entities, including 
TxDOT, to serve as certifying agents for Texas in specified regions. 
Applicants for DBE certification may be directed to the TUCP internet site 
for more information at: 

//www.txdot.gov/business/business_outreach/tucp.htm 

3. Contractor's Responsibilities. These requirements must be satisfied by the 
Contractor. 

a. After conditional award of the contract, the Contractor shall submit a 
completed Form No.SMS.4901, "DBE Commitment Agreement" for each 
DBE he/she intends to use to satisfy the DBE goal or a good faith effort to 
explain why the goal could not be reached, so as to arrive in the Entity’s 
contracting office not later than 5:00 p.m. on the 10  business day, 
excluding national holidays, after the conditional award of the contract. 
When requested, additional time, not to exceed seven (7) business days, 
excluding national holidays, may be granted based on documentation 
submitted by the Contractor. The Entity shall submit the DBE 
Commitment Agreement package to the Department's Office of Civil 
Rights in Austin, Texas not later than 5:00 p.m. on the 30th business day, 
excluding national holidays, after the conditional award of the contract. 
The DBE Commitment Agreement package is subject to review, comment 
and approval by TxDOT prior to and as a condition of execution of the 
contract. 

th
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b. DBE prime contractors who subcontract with DBEs may receive credit 
toward the DBE goal for work performed by the DBE’s own forces and 
work subcontracted to DBEs. A Contractor must make a good faith effort 
to meet the goals. In the event a DBE prime subcontracts to a non-DBE, 
that information must be reported on Form No. SMS.4902. The completed 
form is provided to the Entity with a copy to the TxDOT District Office 
responsible for overseeing the project.  

c. A Contractor who cannot meet the contract goal, in whole or in part, shall 
make adequate good faith efforts to obtain DBE participation as so stated 
and defined in 49 CFR Part 26, Appendix A. The following is a list of the 
types of action that may be considered as good faith efforts. It is not 
intended to be a mandatory checklist, nor is it intended to be exclusive or 
exhaustive. Other factors or types of efforts may be relevant in 
appropriate cases. 
• Soliciting through all reasonable and available means (e.g. attendance 

at pre-bid meetings, advertising, and/or written notices) the interest of 
all certified DBEs who have the capability to perform the work of the 
contract. The solicitation must be done within sufficient time to allow 
the DBEs to respond to it. Appropriate steps must be taken to follow 
up initial solicitations to determine, with certainty, if the DBEs are 
interested. 

• Selecting portions of the work to be performed by DBEs in order to 
increase the likelihood that the DBE goals will be achieved. This 
includes, where appropriate, breaking out contract work items into 
economically feasible units to facilitate DBE participation, even when 
the Contractor might otherwise prefer to perform the work items with 
its own forces. 

• Providing interested DBEs with adequate information about the plans, 
specifications, and requirements of the contract in a timely manner to 
assist them in responding to a solicitation. 

• Negotiating in good faith with interested DBEs to make a portion of the 
work available to DBE subcontractors and suppliers and select those 
portions of the work or material needs consistent with the available 
DBE subcontractors and suppliers, so as to facilitate DBE 
participation. Evidence of such negotiations includes the names, 
addresses, and telephone numbers of DBEs that were considered; a 
description of the information provided regarding the plans and 
specifications for the work selected for subcontracting; and evidence 
as to why additional agreements could not be reached for DBEs to 
perform the work. 

• A Bidder using good business judgment would consider a 
number of factors in negotiating with subcontractors, including DBE 
subcontractors, and would take a firm price and capabilities as well as 
contract goals into consideration. However, the fact that there may be 
some additional cost involved in finding and using DBEs is not in itself 
sufficient reason for a Bidders failure to meet the Contract DBE goal 
as long as such cost are reasonable. Also, the ability or desire of the 
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Contractor to perform the work of the contract with its own 
organization does not relieve the Bidder of the responsibility to make 
good faith effort. Contractors are not, however, required to accept 
higher quotes from DBEs if the price difference is excessive or 
unreasonable. 

• Not rejecting DBEs as being unqualified without sound reasons based 
on a thorough investigation of their capabilities. The Contractor's 
standing within its industry, membership in specific groups, 
organizations, or associations and political or social affiliations (for 
example union vs. nonunion employee status) are not legitimate cause 
for the rejection or non-solicitation of bids and the Contractors efforts 
to meet the project goal. 

• Making efforts to assist interested DBEs in obtaining bonding, lines of 
credit, or insurance as required by the recipient or Contractor. 

• Making efforts to assist interested DBEs in obtaining necessary 
equipment, supplies, materials, or related assistance or services. 

• Effectively using the services of available minority/women community 
organizations; minority/women Contractors' groups; local, state, and 
Federal minority/women business assistance offices; and other 
organizations as allowed on a case-by-case basis to provide 
assistance in the recruitment and placement of DBEs. 

• If the Entity determines that the Contractor has failed to meet the 
good faith effort requirements, the Contractor will be given an 
opportunity for reconsideration by the TxDOT District Office 
responsible for overseeing the project.  Opportunity for further appeals 
will be addressed by the TxDOT Office of Civil Rights. 

d. Should the Bidder to whom the contract is conditionally awarded refuse, 
neglect or fail to meet the DBE goal or comply with good faith effort 
requirements, the Entity can take remedial financial action as provided by 
the Entity’s/Department’s rules or practices or reference to 43 TAC §9.56, 
as a guideline when the Entity does not have uniform rules or practices 
for non-compliance with the terms of its contracts. 

All contract and project information shall be submitted directly to the 
Entity and with a copy to the TxDOT District or Office responsible to 
oversee the project. 

e. The Contractor shall not terminate for convenience a DBE subcontractor 
named in the commitment submitted under Article A.3.a. of this Special 
Provision. Prior to terminating or removing a DBE subcontractor named in 
the commitment, the Contractor shall make a good faith effort to replace a 
DBE subcontractor that is unable to perform successfully with another 
DBE to the extent needed to meet the contract goal. The Contractor shall 
submit a completed Form No.4901, "DBE Commitment Agreement,” and 
Form No. 2228 “Disadvantaged Business Enterprise (DBE) Request for 
Substition for the substitute DBE firm(s).  Any substitution of DBEs shall 
be subject to approval by the Entity. Prior to approving the substitution, 
the Entity will request a statement from the DBE about the circumstances 
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of its subcontract’s termination.  The contractor must have a written 
consent prior to substitution. A copy of all documentation shall be 
provided to the TxDOT District Office responsible to oversee the project.  

f. The Contractor shall designate a DBE liaison officer who will administer 
the Contractor's DBE program and who will be responsible for 
maintenance of records, reports, efforts and contacts made to 
subcontract with DBEs. 

g. Contractors are encouraged to investigate the services offered by banks 
owned and controlled by disadvantaged individuals and to make use of 
these banks where feasible. 

4. Eligibility of DBEs. 

a. The member entities of the TUCP certify the eligibility of DBEs and DBE 
joint ventures to perform DBE subcontract work on DOT financially 
assisted contracts. 

b. The Department maintains the Texas Unified Certification Program DBE 
Directory containing the names of firms that have been certified to be 
eligible to participate as DBE's on DOT financially assisted contracts. 
This Directory is available from the Department's OCR. An update of the 
Directory can be found on the Internet at  

http://www.dot.state.tx.us/business/tucpinfo.htm. 

c. Only DBE firms certified at the time commitments are submitted are 
eligible to be used in the information furnished by the Contractor as 
required under Article A.3.a. and 3.g. above.  For purposes of the DBE 
goal on this project. DBEs will only be allowed to perform work in the 
categories of work for which they are certified. 

d.  Only DBE firms certified at the time of execution of a contract, 
subcontract, or purchase order are eligible for DBE goal participation. 

5. Determination of DBE Participation. When a DBE participates in a contract, 
only the values of the work actually performed by the DBE, as referenced 
below, shall be counted by the Contractor toward DBE goals: 

a. The total amount paid to the DBE for work performed with the DBE’s own 
forces is counted toward the DBE goal. When a DBE subcontracts part of 
the work of its contract to another firm, the value of the subcontracted 
work may be counted toward DBE goals only if the subcontractor is itself 
a DBE. Work that a DBE subcontracts to a non-DBE firm does not count 
toward DBE goals.  

b. A Contractor may count toward its DBE goal a portion of the total value of 
the contract amount paid to a DBE joint venture equal to the distinct, 
clearly defined portion of the work of the contract performed by the DBE. 

(1) A Contractor may count toward its DBE goal only expenditures to 
DBEs that perform a commercially useful function (CUF) in the work of 
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a contract or purchase order. A DBE is considered to perform a CUF 
when it is responsible for execution of the work of the contract and is 
carrying out its responsibilities by actually performing, managing, and 
supervising the work involved. To perform a CUF, the DBE must also 
be responsible, with respect to materials and supplies used on the 
contract, for negotiating price, determining quality and quantity, 
ordering the material, and installing (where applicable) and paying for 
the material itself. 

A minimum of one CUF Project Site Review (CUFPSR) will be 
conducted by the Entity using Department Form 2182 on all DBE firms 
working on the project.   

In accordance with 49 CFR Part 26. Appendix A. guidance concerning 
Good Faith Efforts, Contractors may make efforts to assist interested 
DBEs in obtaining necessary equipment, supplies, materials, or 
related assistance or services. Contractors may not however, 
negotiate the price of materials or supplies used on the contract by 
the DBE, nor may they determine quality and quantity, order the 
materials themselves, nor install the materials (if applicable), or pay 
for the material themselves. Contractors however, may share the 
quotations they receive from the material supplier with the DBE firm, 
so that the DBE firm may negotiate a reasonable price with the 
material supplier. 

 
In all cases, Contractor or other non-DBE subcontractor assistance will 
not be credited toward the DBE goal. 

(2) A DBE does not perform a CUF if its role is limited to that of an extra 
participant in a transaction, contract, or project through which funds 
are passed in order to obtain the appearance of DBE participation. 

Consistent with industry practices and the DOT/Department's DBE 
program, a DBE subcontractor may enter into second-tier 
subcontracts, amounting up to seventy percent (70%) of their contract. 
Work subcontracted to a non-DBE does not count towards DBE goals. 
If a DBE does not perform or exercise responsibility for at least thirty 
percent (30%) of the total cost of its contract with its own work force, 
or the DBE subcontracts a greater portion of the work of a contract 
than would be expected on the basis of normal industry practice for 
the type of work involved, it will be presumed that the DBE is not 
performing a CUF. 

(3) A DBE trucking firm who is certified as a DBE is considered to be 
performing a CUF when the DBE is responsible for the management 
and supervision of the entire trucking operation on a particular 
contract and the DBE itself owns and operates at least one (1) fully 
licensed, insured, and operational truck used on the contract. 

(a) The entity shall verify ownership of all trucks prior to commencement of 
work of the DBE trucking firm.  
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(b) The Contractor receives credit for the total value of the 
transportation services the DBE provides on a contract using 
trucks it owns, insures, and operates with drivers it employs. 

(c) The DBE may lease trucks from another DBE firm, including an 
owner operator who is certified as a DBE. The DBE who leases 
trucks from another DBE receives credit for the total value of the 
transportation services the lessee DBE provides on the Contract. 

(d) The DBE may also lease trucks from a non-DBE firm, including 
from an owner-operator. The DBE who leases trucks from a 
non-DBE is entitled to credit for the total value of transportation 
services provided by non-DBE lessees not to exceed the value of 
transportation services provided by the DBE-owned trucks on its 
sub-contract. Additional participation by non-DBEs receive credit 
only for the fee or commission it receives as result of the lease 
arrangement. 

(e) A lease must indicate that the DBE has exclusive use of and 
control over the trucks giving the DBE absolute priority for use of 
the leased trucks. Leased trucks must display the name and 
identification number of the DBE. 

(f) The DBE Trucking Firm shall submit Form 2371, “Trucking Credit 
Worksheet”, within 10 calendar days of the end of the month to 
the Prime Contractor.  The prime shall submit a copy of Form 
2371 with the DBE Monthly Progress Report.  

(4) When a DBE is presumed not to be performing a CUF the TxDOT 
District Office responsible to oversee the project will be notified. The 
DBE may present evidence to rebut this presumption. 

 c. A Contractor may count toward its DBE goals expenditures for materials   
and supplies obtained from a DBE manufacturer, provided that the DBE 
assumes the actual and contractual responsibility for the materials and 
supplies. Count expenditures with DBEs for materials or supplies toward 
DBE goals as provided in the following: 

(1) If the materials or supplies are obtained from a DBE manufacturer, 
count 100% of the cost of the materials or supplies toward DBE goals. 
(The definition of a DBE manufacturer is found at Article A.2.h. of this 
Special Provision.) 

(2) If the materials or supplies are purchased from a DBE Regular Dealer, 
count 60% of the cost of the materials or supplies toward DBE goals.  
(The definition of a DBE Regular Dealer is found at Article A.2.i. of 
this Special Provision.) 

(3) With respect to materials or supplies purchased from DBE which is 
neither a manufacturer nor a Regular Dealer, count the entire amount 
of fees or commissions charged for assistance in the procurement of 
the materials and supplies, or fees or transportation charges for the 
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delivery of materials or supplies required on a job site, toward DBE 
goals, provided you determine the fees to be reasonable and not 
excessive as compared with fees customarily allowed for similar 
services. Do not count any portion of the cost of the materials and 
supplies themselves toward DBE goals. 

(4) Count the entire amount of fees or commissions charged by a DBE 
firm for providing a bona fide service, such as professional, technical, 
consultant or managerial services, or for providing bonds or insurance 
specifically required for the performance of a DOT financially assisted 
contract, toward DBE goals, provided you determine the fee to be 
reasonable and not excessive as compared with fees customarily 
allowed for similar services. 

d.   Should  the DBE  firm  request  assistance  in  the  form  of  a  joint  check  and  the 
contractor  chooses  to  assist  the  DBE  firm,  other  than  a  manufacturing 
material  supplier  or  Regular Dealer, the Contractor may act solely as a 
guarantor by use of a two-party check for payment of materials to be 
used on the project by the DBE. The material supplier must invoice the 
DBE who will present the invoice to the Contractor. The Contractor may 
issue a joint check to the DBE and the material supplier and the DBE firm 
must issue the remittance to the material supplier. No funds shall go 
directly from the Contractor to the material supplier. The DBE firm may 
accept or reject this joint checking arrangement. 

The Contractor must obtain approval from the Entity, prior to 
implementing the use of joint check arrangements with the DBE.  The 
Contractor shall submit to the Entity, Joint Check Approval Form 2178 
and provide copies of cancelled joint checks to the Entity upon request if 
the joint check arrangement is approved.  No DBE goal credit will be 
allowed for the cost of DBE materials that are paid by the Contractor 
directly to the material supplier. A copy of the completed form is to be 
provided to the TxDOT District Office responsible for overseeing the 
project. 

e. No DBE goal credit will be allowed for supplies and equipment the DBE 
subcontractor leases from the contractor or its affiliates. 

f. No DBE goal credit will be allowed for the period of time determined by 
the Entity that the DBE was not performing a CUF. The denial period of 
time may occur before or after a determination has been made by the 
Entity. In case of the denial of credit for non-performance of a CUF of a 
DBE, the Contractor will be required to provide a substitute DBE to meet 
the contract goal or provide an adequate good faith effort when applicable 
and as required under Article A.3.e. 

6. Records and Reports. 

a. The Contractor shall submit monthly reports, after work begins, on DBE 
payments to meet the DBE goal and for DBE race-neutral participation.  
Report payments made to non-DBE firms. The monthly report is to be 

 9 7-6-2010 



sent to the Entity with a copy to the TxDOT District Office responsible to 
oversee the project.  These reports will be due within fifteen (15) days 
after the end of a calendar month. These reports will be required until all 
DBE subcontracting or material supply activity is completed. Form 
No. SMS.4903, DBE Progress Report, is to be used for monthly reporting. 
Form No. SMS.4904, DBE Final Report, is to be used as a final summary 
of DBE payments submitted upon completion of the project. The original 
final report must be submitted to the Entity with copies to the TxDOT 
District Office responsible for overseeing the project and to the TxDOT 
Office of Civil Rights.  These forms may be obtained from the Department 
or may be reproduced by the Contractor.  The Entity may verify the 
amounts being reported as paid to DBEs by requesting copies of 
cancelled checks paid to DBEs on a random basis.  Cancelled checks 
and invoices should reference the Entity’s or Department’s project 
number, as applicable. 

b. DBE subcontractors and/or material suppliers should be identified on the 
monthly report by Vendor Number, name, and the amount of actual 
payment made to each during the monthly period. Negative reports are 
required when no activity has occurred in a monthly period. 

c. All such records must be retained by the Contractor and the Entity for a 
minimum of four (4) years following completion of the contract work, and 
shall be available at reasonable times and places for inspection by 
authorized representatives of the Department or the DOT operating 
administration.  

d. Prior to receiving final payment, the Contractor shall submit Form 
No. SMS.4904. DBE Final Report. If the DBE goal requirement is not met, 
documentation supporting Good Faith Efforts, as outlined in Article A.3.c. 
of this Special Provision, must be submitted with the DBE Final Report. A 
copy of the completed form is provided to the TxDOT District Office 
responsible for overseeing the project. 

7. Compliance of Contractor.  

a. To ensure that DBE requirements of this DOT financially assisted contract 
are complied with, the Entity will monitor the Contractor's efforts to 
involve DBEs during the performance of this contract. This will be 
accomplished by a review by the Entity of monthly reports submitted to 
the Entity by the Contractor indicating his progress in achieving the DBE 
contract goal and by  compliance reviews conducted on the project 
site by the Entity and by the Department, as needed. 

b. The Contractor shall receive credit toward the DBE goal based on actual 
payments to the DBE subcontractor. The Contractor shall notify the Entity 
if it withholds or reduces payment to any DBE subcontractor. The 
Contractor shall submit an affidavit detailing the DBE subcontract 
payments prior to receiving final payment for the contract.  Copies of 
these documents will be provided to the Entity and to the TxDOT District  
Office responsible for overseeing the project. 
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c. Contractors' requests for substitutions of DBE subcontractors shall be 
accompanied by a detailed explanation which should substantiate the 
need for a substitution. The Contractor may not be allowed to count work 
on those items being substituted toward the DBE goal prior to approval of 
the substitution from the Entity.  

d. The Contractor is prohibited from providing work crews and equipment to 
DBEs.  DBE Goal credit for the DBE subcontractors leasing of equipment 
or purchasing of supplies and/or materials from the Contractor or its 
affiliates is not allowed. 

e. When a DBE subcontractor, named in the commitment under Article 
A.3.a. of this Special Provision, is terminated or fails to complete its work 
on the contract for any reason, the Contractor is required to make good 
faith efforts to find another DBE subcontractor to substitute for the 
original DBE. These good faith efforts shall be directed at finding another 
DBE to perform at least the same amount of work under the contract as 
the DBE that was terminated, to the extent needed to meet the contract 
goal. 

f. A Contractor's failure to comply with the requirements of this Special 
Provision shall constitute a material breach of the contract.  In such a 
case, the Entity or the Department, as appropriate, reserves the right to 
terminate the contract; to deduct the amount of DBE goal not 
accomplished by DBEs from the money due or to become due the 
Contractor, or such other remedy or remedies as the Entity deems 
appropriate, subject to review by the Department. 

 

 

Article B.  Race-Neutral Disadvantaged Business Enterprise Participation.  

1. Policy.  It is the policy of the DOT that Disadvantaged Business Enterprises 
(DBE), as defined in 49 CFR Part 26 Subpart A, be given the opportunity to 
compete fairly for contracts and subcontracts financed in whole or in part 
with Federal funds and that a maximum feasible portion of the Department's 
overall DBE goal be met using race-neutral means.  

a. If there is no DBE goal, the DBE requirements of 49 CFR Part 26, apply 
to this contract as follows: 

 
The Contractor will offer DBEs as defined in 49 CFR Part 26, Subpart A, 
the opportunity to compete fairly for contracts and subcontractors 
financed in whole or in part with Federal funds.   

b.  The Contractor, subrecipient or subcontractor shall not discriminate on 
the basis of race, color, national origin, or sex in the performance of this 
contract. The Contractor shall carry out applicable requirements of 
49 CFR Part 26 in the award and administration of DOT financially 
assisted contracts. Failure by the Contractor to carry out these 
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requirements is a material breach of this contract, which may result in the 
termination of this contract or such other remedy as the Entity deems 
appropriate,  subject to review by the Department. 

2. Reports.  Race-Neutral DBE participation on projects with no DBE goal shall 
be reported on Form No. SMS.4903, DBE Progress Report and submitted to 
the Entity each month and at project completion.  Copies of payment 
documents should be sent to the TxDOT District Office responsible for 
project oversight.  Payments to DBE firms are reported on Form 
No. SMS.4903 are subject to the requirements of Article A.5, "Determination 
of DBE Participation."
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contract.  The goal will be a percentage of the contract amount and is listed in the 
bid documents.   
 
For projects with a goal, the contractor must submit a list of DBE firms the 
contractor commits to use to fulfill the goal as stated in the DBE Special 
Provisions.  Once approved, this list forms the basis for project monitoring.  The 
LGA monitors all federally funded projects that have DBE work to be counted 
toward meeting the annual goal.  Monitoring is similar for race-neutral and race-
conscious projects, but additional steps are required on race-conscious projects 
when the contractor does not meet the project goal or wants to substitute DBE 
firms for those listed in the contractor’s commitment. 
 
At the end of the project, actual DBE participation is totaled and credited to the 
annual goal for both race-neutral and race-conscious projects.  Monitoring 
throughout the project gives assurance that credit is given for work accomplished 
in compliance with the specifications and statutes. 
 
 
DBE PROGRAM COMPLIANCE GUIDANCE: 
 
There are three key documents used in implementation and management of the 
DBE Program; the actual program as approved by FHWA, the current Special 
Provision to be included in all projects with federal funds, and a TxDOT Standard 
Operating Procedures Manual (SOP).  This SOP contains the following Sections: 
 

A. DBE Certification Program 
 

B. Withdrawal, Denial, Surrender, Decertification and Appeal Program 
 

C. Goal Setting, Counting DBE Participation, and Data Reporting 
 

D. DBE Commitments, Good Faith Efforts, and Substitutions/Replacements 
 

E. Joint Check Agreements 
 

F. Prompt Payment and Retainage Monitoring and Enforcement 
 

G. Commercially Useful Function Program Review 
 

H. DBE Third Party Challenges 
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SECTION A:  DBE CERTIFICATION PROGRAM 

SECTION B:  WITHDRAWAL, DENIAL, DECERTIFICATION, AND APPEAL 
PROGRAM PROCEDURES 

 
General:  In regards to Section A and B, the LGA does not have any 
responsibility regarding the DBE Certification Program as it relates to 
certification, withdrawal, denial, decertification and certification appeal 
procedures. As such, Section A and B are not part of the DBE Program 
Guidance for LGA.  
 
Local Government Agency Procedures:  The BOP Office and other TUCP 
Certifying Agencies have primary responsibility for all DBE certification actions.  
The LGA does not have any direct responsibility but may be requested to provide 
information or assistance to BOP or other TUCP Certifying Agencies regarding 
DBEs that are working on LGA federally-funded projects.   
 
The LGA must be familiar with the TxDOT internet site www.dot.state.tx.us, TUCP 
Directory and use the information as appropriate for their monitoring activities. 
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SECTION C: GOAL SETTING, COUNTING DBE PARTICIPATION, AND DATA 
REPORTING 

 
General:  BOP is responsible for developing TxDOT’s annual goal for DBE 
participation in projects funded by FHWA.  The annual goal is comprised of race-
neutral and race-conscious participation.  For race-conscious participation, the 
LGA will assign a DBE goal for appropriate projects.   
 
Work completed by a DBE will be counted toward the overall goal if the work is 
actually performed by the DBE (i.e. the DBE performs a “Commercially Useful 
Function” (CUF).  CUF monitoring is discussed elsewhere in this document. 
 
By special provision, the contractor must maintain certain records and submit 
certain reports.  The contractor’s records must be made available to LGA, 
TxDOT and FHWA on request.  The following reports are submitted to LGA: 

1. DBE Program Commitment Agreement Form 
2. DBE Monthly Project Report 
3. DBE DBE/HUB Final Report 
4. Prompt Payment Certification 

 
Local Government Agency Procedures:  
 

 Step 1 – Receive reports from the various sources and distribute as 
appropriate.  The original of all reports should be kept with the official 
project records. 

 Step 2 – Verify the accuracy of DBE payments by comparing the 
DBE Monthly Progress Report to the Prompt Payment Certification.     

 Step 3 – Keep a running total of actual payments to DBE firms by 
entering information from DBE Monthly Project Report in 
subcontractors monitoring system.  

 Step 4 – Review the contractor’s DBE DBE/HUB Final Report to 
ensure that DBE/SBE contract requirements have been satisfied.  
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SECTION D: DBE COMMITMENTS, GOOD FAITH EFFORTS, AND 
SUBSTITUTION REPLACEMENTS 

 
General:  This Section does not apply to race-neutral projects. 
 
For projects with a specified percentage DBE goal, contractors make a 
commitment to meet the goal by signing the proposal and submitting a bid.  Once 
the low bidder is determined and the contract is conditionally awarded, the 
contractor must submit a DBE Commitment Agreement Form or a Pre-Good 
Faith Effort Review.  The DBE Commitment Agreement Form lists bid items and 
DBEs the contractor intends to use to fulfill the project DBE goal.  The DBE 
Commitment Agreement Form is reviewed by the LGA to determine the 
appropriate DBE credit that will be allowed for each DBE. DBE Material Suppliers 
and Truckers have to provide the documentation at the time of commitment that 
supports the level of DBE credit that will be approved for each DBE. The 
contractor submits a Pre-Good Faith Effort Review if they believe they made 
every reasonable effort to do so but still cannot commit to meeting the goal.  In 
either case, the form is submitted to the LGA for their action.   
 
During the life of the project, LGA monitors the contractor’s progress toward 
meeting the goal.  If it appears that the goal may not be achieved, the contractor 
must show that they made a Good Faith Effort (GFE) to meet the goal.  If 
justified, the GFE is approved.  The contractor may also request that a different 
firm be substituted for one named in the DBE Commitment Agreement Form. The 
BOP Office will conduct periodic reviews of the LGA’s projects to ensure 
compliance with the DBE Program requirements.  
 
Local Government Agency Procedures: 
 
Contract award 
 

 Step 1 – LGA receives appropriate submission from the contractor 
and renders final compliance determination.   LGA will keep informed 
of any adverse issues encountered during their review and approval 
process.  After all issues are resolved, LGA approves contractor’s 
commitment, enters information into their subcontractor monitoring 
system, and notifies the prime, and the DBE of their approval. 

 
 Step 2 – Contractor assures that a copy of DBE Commitment 

Agreement Form or Notification of Compliance Letter is transmitted to 
the project personnel for inclusion in the project records and for use 
in monitoring during construction. 

 
Post GFE Review 

 Step 1 – Determine actual goal achievements at the end of the 
project by reviewing their subcontractor monitoring programs, the 
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final estimate, and the Contractor’s DBE/HUB Final Report.  If the 
contractor did not meet the specified DBE goal, start Post GFE 
review by having the project personnel send the contractor a Post 
Award GFE Information Request Letter. 

 Step 2 – Assist the project personnel as requested in analyzing the 
contractor’s documentation of GFE. 

 Step 3 – If the contractor’s GFE is deficient, notify the contractor in 
writing, giving the contractor an opportunity to appeal the 
determination and/or provide additional information.  

 Step 4 – Complete a Post-GFE Review Report and prepare final 
disposition. Provide the BOP Office with a copy of the final 
disposition. 

 
Substitutions/Replacements 

 Step 1 – Review documentation associated with the contractor’s 
request. 

o DBE Commitment Agreement for DBE to be substituted.  Assure 
that the contractor provides all of the information requested.  

o Written justification from the contractor listing reasons the DBE is 
being substituted. 

 Step 2 – Verify accuracy of the contractor’s documentation by 
discussing circumstances with the project personnel as necessary. 

 Step 3 – Request a written statement from the DBE acknowledging 
they are being replaced.  Consider any additional information the 
DBE may offer. 

 Step 4 – Determine whether the contractor is in compliance with the 
DBE special provision. 

 Step 5 – Prepare a Substitution Form and send to the project 
personnel for approval. 

 6



 

SECTION E: JOINT CHECK AGREEMENTS 
  
General: The contractor may choose to assist a DBE firm by acting as a 
guarantor for payment of materials used by a DBE by the use of joint checks.  To 
be eligible, the contractor must make joint checks available to all subcontractors 
and the DBE must agree to the arrangement.  The contractor issues a joint check 
to the DBE and the material supplier and the DBE must issue the joint check to 
the material supplier.  If approved by the LGA, this arrangement does not count 
against the DBE goal. 
 
Local Government Agency Procedures: 
 

 Step 1 – Project personnel receives DBE Joint Check Approval from 
the contractor.  Assist the project personnel in determining 
compliance with the Special Provision as requested.  Project 
personnel sends signed Approval to the contractor by letter with 
copies to the DBE. 

 Step 2 – Compare the DBE Monthly Progress Report and Prompt 
Payment Certification Form for reasonable consistency. 

 Step 3 – Request a copy of cancelled joint checks for the months the 
contractor issued a joint check to each DBE with an approved DBE 
Joint Check Approval.  Review the joint checks to ensure that 
payment was processed through the DBE. 

 Step 4 – If two consecutive reviews for the same DBE show no 
discrepancies, the LGA may reduce the frequency of requesting 
copies of cancelled joint checks. 

 Step 5 – Submit compliance questions to BOP for assistance as 
necessary. 
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SECTION F: PROMPT PAYMENT AND RETAINAGE MONITORING AND 
ENFORCEMENT 

  
General:  The contractor is paid for satisfactorily completed work every month 
through the monthly estimate process.  This payment is for the work the 
contractor and all subcontractors perform.  The contractor must pay 
subcontractors for the satisfactorily completed work within 10 days after the 
contractor receives payment for the subcontractors work from LGA. 
 
Retainage is an amount of money withheld to ensure that the contractor fulfills all 
contract requirements, including submitting all documents at the end of the 
project.  Retainage normally ranges from 3% – 5% of the amount paid and is not 
released until the final estimate is processed.  It is common practice for the 
contractor to withhold retainage from their subcontractors.  However, the 
contractor must release the total amount retained when the subcontractor 
satisfactorily completes all their work on the project.  Depending on the scope of 
the subcontract, this may occur long before all work on the contract is finished.   
 
Local Government Agency Procedures: 
 

 Step 1 – The project personnel receives a monthly Prompt Payment 
Certification from the contractor before the end of the month following 
receipt of payment from the LGA.  This certification is kept in the 
project records and will be used only for dispute resolution. 

 Step 2 – Assist the project personnel as requested in the event a 
subcontractor alleges they did not receive prompt payment from the 
contractor.  The project personnel must have the complaint in writing. 

 Step 3 – During visits to the project site, randomly spot check 
whether certifications are received in the time specified.  Take 
appropriate action if non-compliance issues are discovered. 
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SECTION G: COMMERCIALLY USEFUL FUNCTION REVIEW PROGRAM 
 
General:  Commercially Useful Function (CUF), is the term used to describe a 
DBE’s independence from the contractor.  Over-reliance on a contractor brings a 
DBE’s CUF into question.  To perform a CUF, the DBE must be responsible for 
performing, managing, and supervising the work under its contract.  The DBE 
must also be responsible for negotiating prices for, ordering, installing, and 
paying for material used in its work. 
 
A contractor may only count the value of the work actually performed by a DBE 
toward the DBE goal.  A DBE may enter into second-tier subcontracts, up to 70% 
of their contract.  Work subcontracted to a non-DBE does not count towards the 
DBE goals.  If the DBE does not perform or exercise responsibility for at least 
30% of the total cost of their contract with their own work force, it will be 
presumed the DBE is not performing a CUF and none of the payments will be 
counted toward the contract goal. 
 
The DBE Special Provision contains a discussion of when the contractor can 
count work by a DBE toward the goal.   
 
Local Government Agency Procedures: 
 

 Step 1 – For projects with a specified DBE goal, contact the project 
personnel to ensure there is a copy of the DBE Program 
Commitment Agreement Form on the project. 

 Step 2 – For all projects, ask the project personnel to forward a copy 
of all completed CUF On-Site Compliance Review Forms to the LGA. 

 Step 3 – Project personnel will conduct at least one CUF review with 
each DBE on the project.  Their review is documented using a CUF 
On-Site Compliance Review Form and should be performed as soon 
as practical after the DBE starts work on the project. 

 Step 4 – Periodically review the DBE Monthly Progress Report to 
assure that the the initial CUF review is conducted on the project in a 
timely manner.  Contact the project personnel to discuss delays in 
receipt of CUF reviews.  Provide assistance to the project personnel 
as requested and as work schedule allows. 

 Step 5 – Project personnel should observe DBE work as part of their 
normal inspection function.  If the DBE’s practices change after the 
initial CUF review, the project personnel should complete the CUF 
Project Site Review. 

 Step 6 – Periodically visit the project site after CUF monitoring starts.  
Discuss project personnel responsibilities and answer any questions 
the project personnel poses.  As time allows, conduct a CUF review 
with project personnel and document using the CUF Project Site 
Review form.  Explain “red flags” to project personnel to enhance 
their understanding of CUF. 

 9



 

 Step 7 – Collect questions concerning CUF and submit to LGA with 
supporting documentation for their action.  LGA will document their 
determination and will transmit the final determination to the 
contractor and the DBE.  Forward to the project personnel for 
inclusion in the project records. 

 
BOP will conduct periodic reviews of projects to monitor the LGA’s compliance 
with CUF requirements.   
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SECTION H: DBE THIRD PARTY CHALLENGES 
 
General:  Anyone has the right to challenge the eligibility of a DBE firm.  The 
challenge must be in writing and contain information to support the challenge.  
Responsibility for resolving the challenge lies with the TUCP certifying agency 
that initially certified the DBE’s eligibility. 
 
Local Government Agency Procedures: 
 

 Step 1 – Forward any third party challenges received by the LGA to 
BOP.  BOP will be responsible for identifying the appropriate TUCP 
certifying agency that will handle the disposition of this challenge. 
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SUBPART A - GENERAL REQUIREMENTS Section 

26.1 Objectives 

The objectives are found in the policy statement on the first page of this program. 

Section 26.3 Applicability 

TxDOT is the recipient of federal airport funds authorized by 49 U.S.C. 47101, et seq; 
TxDOT is the recipient of federal -aid highway funds authorized under Titles I and V of    
the Intermodal Surface Transportation Efficiency Act of 1991 (ISTEA), Pub. L 102-240, 
105 Stat. 1914, Titles I, III, and V of the Transportation Equity; 
Act for the 21StCentury (TEA-21, Pub. L 105-178, 112 Stat. 107. SAFETEA-LU, P.L 109-
59; 
TxDOT is the recipient of federal transit funds authorized by Titles I, III, V, and VI of 
ISTEA, Pub. L. 102-240 or by Federal transit laws in Title 49, U.S. Code, or Titles I, II, 
and V of the TEA-21, Pub. L 105-178. SAFETEA-LU, P.L. 109-59 

Section 26.5 Definitions 

TxDOT will adopt the definitions contained in Section 26.5 for this program. 

Section 26.7 Non-discrimination Requirements 

TxDOT will never exclude any person from participation in, deny any person the benefits 
of, or otherwise discriminate against anyone in connection with the award and 
performance of any contract covered by 49 CFR Part 26 -Attachment 1 on the basis of 
race, color, sex, or national origin. 

In administering its DBE program, TxDOT will not, directly or through contractual or other 
arrangements, use criteria or methods of administration that have the effect of defeating 
or substantially impairing accomplishment of the objectives of the DBE program with 
respect to individuals of a particular race, color, sex, or national origin. 

Section 26.11 Record Keeping Requirements 

Reporting to DOT: 26.11(b)

We will report DBE participation to DOT as follows: 

We will submit annually The Uniform Report of DBE Awards or Commitment and 
Payments as modified for use by FAA recipients [as amended 68 FR 35556, June 16, 
2003]. 
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We will report on a semi-annual basis The Uniform Report of DBE Awards or 
Commitment and Payments as modified for use by FHWA [as amended 68 FR 35556, 
June 16,2003]. 

We will report on a semi-annual basis The Uniform Report of DBE Awards or 
Commitment and Payments as modified for use by FTA recipients [as amended 68 FR 
35556, June 16, 2003]. 

These reports will reflect payments actually made to DBEs on DOT assisted contracts. 

Bidders List: 26.11(c)

TxDOT will create a bidders list, consisting of information about all DBE and non-DBE 
firms that bid or quote on DOT-assisted contracts. The purpose of this requirement is to 
allow use of the bidders list approach to calculating overall goals. The bidder list will 
include the name, address, DBE non-DBE status, age, and annual gross receipts of 
firms. We will collect this information in the following ways: 

The TxDOT Bidder's list consists of firms that include highway construction prime 
contractors, professional servic e prov iders and subcontrac tor and materi al 
suppliers. Subcontractor and material su pplier information is suppl ied by t he low 
bid Prime Contractor. T xDOT Bidder's List data was  developed from contractors  
who have submitted bids on highway cons truction contracts. In the contract  
proposal, the low bidder, prio r to award of the contrac t, is required to submit 
bidders information they received for the pr oject. The Bidder's List also contain s 
data from DBEs that subm itted bids for construction and professional servic e 
contracts and from the DBE Commitments and Awards made. 

Section 26.13 Federal Financial Assistance Agreement 

TxDOT has signed the following assurances, applicable to all DOT-assisted 
contracts and their administration: 

Assurance: 26.13(a)

TxDOT shall not discriminate on the basis of race, color, national origin, or 
sex in the award and performance of any DOT assisted contract or in the 
administration of its DBE Program or the requirements of 49 CFR part 26. 
The recipient shall take all necessary and reasonable steps under 49 CFR 
part 26 to ensure nondiscrimination in the award and administration of DOT 
assisted 
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contracts. The recipients DBE Program, as required by 49 CFR part 
26 and as approved by DOT, is incorporated by reference in this 
agreement. Implementation of this program is a legal obligation and 
failure to carry out its terms shall be treated as a violation of this 
agreement. Upon notification to TxDOT of its failure to carry out its 
approved program, the Department may impose sanction as provided 
for under part 26 and may, in appropriate cases, refer the matter for 
enforcement under 18 U.S.C. 1001 and/or the Program Fraud Civil 
Remedies Act of 1986 (31 U.S.C. 3801 et seq.). 

This language will appear in financial assistance agreements with sub-recipients. 

Contract Assurance: 26.13b

We will ensure that the following clause is placed in every DOT-assisted contract 
and subcontract: 

The contractor, sub-recipient, or subcontractor shall not discriminate on the 
basis of race, color, national origin, or sex in the performance of this 
contract. The contractor shall carry out applicable requirements of 49 CFR 
part 26 in the award and administration of DOT assisted contracts. Failure 
by the contractor to carry out these requirements is a material breach of 
this contract, which may result in the termination of this contract or such 
other remedy as the recipient deems appropriate. This information is 
included in the DBE Special Provision 000-1966 1.A.1.b. - Attachment 2. 

SUBPART B - ADMINISTRATIVE REQUIREMENTS

Section 26.21 DBE Program Updates 

The Department provides U.S. DOT with updates representing significant 
changes in the program as they occur. The department understands that all 
changes must be approved by FHWA, FTA, FAA prior to implementation. 

Section 26.23 Policy Statement 

The Policy Statement is elaborated on the first page of this program. 

Section 26.25 DBE Liaison Officer (DBELO) 

The Ass istant Executive Director for Supp ort Operations has been  delegated  as  
the DBE Liaison Officer. In that capacity,  the Assistant E xecutive D irector f or 
Support O perations i s r esponsible f or im plementing all aspec ts of the DBE 
program. Implementation of the DBE program is ac corded the s ame priorit y as 
compliance with all other legal obligations  incurr ed by T xDOT in its fin ancial 
assistance agreements with the Department of Transportation. 
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In that capacity, the DBELO is responsible for implementing all aspects of the DBE 
program and ensuring that TxDOT complies with all provision of 49 CFR Part 26. 
The DBELO has direct, independent access to the Executive Director concerning 
DBE program matters. An organizational chart - Attachment 3 displays the 
DBELO's position in the organization. 

The DBELO is responsible for developing, implementing and monitoring the DBE 
program, in coordination with other appropriate officials. The DBELO has a staff of 
17 to assist in the administration of the program. The duties and responsibilities of 
the DBELO and staff include the following: 

1 Gathers and reports statistical data and other information as required by 
DOT. 

2 Works with all departments to set overall annual goals. 
3 Ensures that bid notices and requests for proposals are available to DBEs in a 

timely manner. 
4 Identifies contracts and procurements so that DBE goals are included in 

solicitations (both race-neutral methods and contract specific goals 
attainment and identifies ways to improve progress). 

5 Participates with the Division Directors and District Officials to determine 
contractor compliance with good faith efforts. 

6 Analyzes TxDOT's progress toward DBE goal attainment and identifies 
ways to improve progress. 

7 Participates in pre-bid meetings. 
8 Advises the Executive Director and the Texas Transportation Commission on 

DBE matters and achievement. 
9 C hairs the DBE Liaison Committee. 
10 Participates in pre-bid meetings. 
11 Provides DBEs with information and assistance in preparing bids, obtaining 

bonding and insurance. 
12 Plans and participates in DBE training seminars. 
13 Certifies DBEs according to the criteria set by DOT and acts as liaison to the 

Uniform Certification Process in Texas. 
14 Provides outreach to DBEs and community organizations to advise them of 

opportunities. 
15 Maintains the Texas Unified Certification Program (TUCP) updated 

directory on certified DBEs. 
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Section 26.27 DBE Financial Institutions 

It is the policy of TxDOT to investigate the full extent of services offered by financial 
institutions owned and controlled by socially and economically disadvantaged 
individuals in the community, to make reasonable efforts to use these institutions, and to 
encourage prime contractors on DOT-assisted contract to make use of these institutions. 
We have made a thorough search for financial institutions owned and controlled by 
socially and economically disadvantaged individuals in the State of Texas and were 
unable to identify financial institutions meeting the requirements of Section 26.27. 

Section 26.29 Prompt Payment Mechanisms 

TxDOT will require prime contractors to pay subcontractors for satisfactory performance 
of their contracts as specified in the Special Provision 009-007 Measurement and 
Payment - Attachment 4, which is included in all federal-aid contracts. 

In regards to the prompt pay full payment of retainage, TxDOT has adopted option 2. 
TxDOT will decline to hold retainage from prime contractors and require a contract 
clause obligating prime contractors to make prompt and full payment of any retainage 
held by prime contractor to the subcontractor as specified in Special Provision 009-007 
Measurement and Payment-Attachment4. 

[68 FR 35553, June 16, 2003] 

Section 26.31 Directory 

TxDOT maintains a directory identifying all firms eligible to participate as DBEs. The 
directory lists the firm's name, address, phone number, date of the most recent 
certification, and the type of work the firm has been certified to perform as a DBE. We 
revise the Directory on a weekly basis. 

The TUCP Certifying Partners agree that TxDOT will serve as the TUCP 
directory manager. The directory manager will be responsible for the 
following actions: 

• Input all dat a and make any  corrections, ad ditions and/or 
deletions upon receipt of informa tion from the Certifying TUCP 
Partners; 

• Maintain and keep the DBE directory current; 

• Make the DBE directory available to all T UCP Partners and 
other interested parties; 
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•    Maintain the TUCP directory website at www.dot.state.tx.us see 
Attachment 5 for sample. 

Section 26.33 Over-concentration 

TxDOT has not identified that over-concentration exists in the types of work that DBEs 
perform. 

Section 26.35 Business Development Programs 

TxDOT has established a business development program. 

Section 26.37 Monitoring and Enforcement Mechanisms 

TxDOT will take the following monitoring and enforcement mechanisms to ensure 
compliance with 49 CFR Part 26: 

Monitoring Mechanisms-To ensure that DBE requirements of the DOT assisted 
contract are complied with, the Department will monitor the Contractor's efforts to 
involve DBEs during the performance of the contract. This will be accomplished 
by a review of monthly reports submitted to the Area Engineer by the Contractor 
indicating his progress in achieving the DBE contract goal, and by compliance 
reviews conducted on the project site by the Department. The DBE Special 
Provision 000-1966 - Attachment 2 is included in all federal-aid projects and 
outlines the monitoring mechanism for compliance with 49CFR Part 26. 

Enforcement mechanisms- A Contractor's failure to comply with the requirements 
of the DBE Special Provision 000-1966 - Attachment 2 shall constitute a material 
breach of the federal-aid contract. In such a case, the Department reserves the 
right to terminate the contract; to deduct the amount of DBE goal not 
accomplished by DBEs from the money due or to become due the Contractor, or 
to secure a refund, not as a penalty but as liquidated damages to the Department 
or such other remedy or remedies as the Department deems appropriate. 

[As amended at 65 FR 68951, Nov 15, 2000, 68 FR 35554, June 16, 2003] 

SUBPART C - GOALS, GOOD FAITH EFFORTS, AND COUNTING 

Section 26.43 Set-asides or Quotas 

TxDOT does not use set-asides or quotas in any way in the administration of this DBE 
program. 
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Section 26.45 Overall Goals 

In accordance with Section 26.45(f) TxDOT will submit its overall goal to DOT on August 
1 of each year. Before establishing the overall goal each year, TxDOT will consult with 
women's and general contractor groups, community organizations, and other officials or 
organizations which could be expected to have information concerning the availability of 
disadvantaged and non-disadvantaged businesses to obtain information concerning the 
availability of disadvantaged and non-disadvantaged businesses, the effects of 
discrimination on opportunities for DBEs, and TxDOTs efforts to establish a level playing 
field for the participation of DBEs. 

Following this consultation, we will publish a notice of the proposed overall goals, 
informing the public that the proposed goal and its rationale are available for inspection 
during normal business hours at our principal office for 30 days following the date of the 
notice, and informing the public that TxDOT will accept comments on the goals for 45 
days from the date of the notice. The notice is published on TxDOT’s website, 
newsletter, newspapers, available minority-focus media, and trade publications.   
Normally, we will issue this notice by June 25th of each year. The notice must include 
addresses to which comments may be sent and addresses (including offices and 
websites) where the proposal may be reviewed. 

Our overall goal submission to DOT will include a summary of information and comments 
received during this public participation process and our responses. 

We will begin using our overall goal on October 1 of each year, unless we have 
received other instructions from DOT. If we establish a goal on a project basis, we will 
begin using our goal by the time of the first solicitation for a DOT assisted contract. 

A description of the methodology to calculate the overall goal and the goal calculations 
can be found in Attachment 6 to this program. This section of the program will be 
updated annually. 

Section 26.49 Transit Vehicle Manufacturers Goals 

TxDOT will require each transit vehicle manufacturer, as a condition of being authorized 
to bid or propose on FTA assisted transit vehicle procurements, to certify that it has 
complied with the requirements of this section. Alternatively, TxDOT may, at its 
discretion and with FTA approval, establish project-specific goals for DBE participation in 
the procurement of transit vehicles in lieu of the TVM complying with this element of the 
program. 
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Section 26.51 (d-g) Contract Goals 

TxDOT will use contract goals to meet any portion of the overall goal TxDOT does not 
project being able to meet using race-neutral means. Contract goals are established so 
that, over the period to which the overall goal applies, they will cumulatively result in 
meeting any portion of our overall goal that is not projected to be met through the use of 
race-neutral means. 

We will establish contract goals only on those DOT-assisted contracts that have 
subcontracting possibilities. We need not establish a contract goal on every such 
contract, and the size of contract goals will be adapted to the circumstances of each 
such contract (e.g., type and location of work, availability of DBEs to perform the 
particular type of work.) 

We will express our contract goals as a percentage of the total amount of a DOT 
assisted contract. 

TxDOT DBE Special Provision and Bidder's Certification 

The purpose of the DBE Special Provision is to carry out the U. S. Department of 
Transportation's (DOT) policy of ensuring nondiscrimination in the award and 
administration of DOT assisted contracts and creating a level playing field on which firms 
owned and controlled by individuals who are determined to be socially and economically 
disadvantaged can compete fairly for DOT assisted contracts. If the Disadvantaged 
Business Enterprise (DBE) goal is greater than zero, Article A, "Disadvantaged Business 
Enterprise in Federal-Aid Construction", of this Special Provision shall apply to this 
contract. If there is no DBE goal, Article B, "Race-Neutral DBE Participation", of this 
Special Provision shall apply, to this contract. The percentage goal for DBE participation 
in the work to be performed under this contract will be shown on the proposal. 

Certification of DBE Goal Attainment 

The certification of DBE goal attainment is included in all proposals for federal-aid 
highway projects. By signing the proposal, the Bidder certifies that the DBE goal will be 
met by obtaining commitments equal to or exceeding the DBE percentage or that the 
Bidder will provide a good faith effort to substantiate the attempt to meet the goal. Failure 
to provide commitments to meet the stated goal or provide a satisfactory good faith effort 
will be considered a breach of the requirements of the proposal. As a result, the bid 
proposal guaranty of the bidder will become property of the Department and the Bidder 
will be excluded for re bidding on the project when it is re-advertised. See Attachment 
7. 

Tracking and monitoring of DBE goals throughout the life of the contract will be 
performed by the Department. 
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The Contractor shall submit monthly reports, after work begins, on DBE payments to 
meet the DBE goal and for DBE race-neutral participation. The monthly report is to be 
sent to the Area Engineer. These reports will be due within 15 days after the end of a 
calendar month. Office of Civil Rights reviews monthly progress reports through 
computer programs, i.e. SiteManager and Subcontractor Monitoring System (SMS). 
Upon continual monitoring of the DBE commitment and payments by the Area Engineer, 
the Area Engineer will notify the Office of Civil Rights of any issue that requires further 
review. The Office of Civil Rights will initiate a compliance review and take the 
appropriate contract remedies. See attached DBE Special Provisions 000-1966 - 
Attachment 2. 

Section 26.53 Good Faith Efforts Procedures 

Demonstration of good faith efforts (26.53(a) & (c)) 
The obligation of the bidder/offeror is to make good faith efforts. The bidder/offeror can 
demonstrate that it has done so either by meeting the contract goal or documenting good 
faith efforts. 

TxDOTs Office of Civil Rights is responsible for determining whether a bidder/offeror 
who has not met the contract goal has documented sufficient good faith efforts to be 
regarded as responsive. 

We will ensure that all information is complete and accurate and adequately documents 
the bidder/offer's good faith efforts before we commit to the performance of the contract 
by the bidder/offeror. This process for Good Faith Effort is included in the DBE Special 
Provision 000-1966 3.c. - Attachment 2. 

Information to be submitted (26.53(b)) 
TxDOT treats bidder/offers' compliance with good faith efforts1 requirements as a matter 
of responsiveness. 

Each solicitation for which a contract goal has been established will require the 
bidders/offerors to submit the following information: 

1. The names and addresses of DBE firms that will participate in the contract; 

2. A description of the work that each DBE will perform; 
3. The dollar amount of the participation of each DBE firm participating; 
4. Written and signed documentation of commitment to use a DBE 
subcontractor whose participation it submits to meet a contract goal; 
5. Written and signed confirmation from the DBE that it is participating in the 
contract as provided in the prime contractors commitment and 
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6. If the contract goal is not met, evidence of good faith efforts. 

Administrative reconsideration (26.53(d)) 

Within 15 days of being informed by TxDOT that it is not responsive because it has not 
documented sufficient good faith efforts, a bidder/offeror may request administrative 
reconsideration. Bidder/offerors should make this request in writing to the Office of Civil 
Rights, 125 E. 11th Street, Austin, Texas 78701, (512) 416-4700. The reconsideration 
official will not have played any role in the original determination that the bidder/offeror 
did not document sufficient good faith efforts. 

As part of this reconsideration, the bidder/offeror will have the opportunity to provide 
written documentation or argument concerning the issue of whether it met the goal or 
made adequate good faith efforts to do so. The bidder/offeror will have the opportunity to 
meet in person with our reconsideration official to discuss the issue of whether it met the 
goal or made adequate good faith efforts to do. We will send the bidder/offeror a written 
decision on reconsideration, explaining the basis for finding that the bidder did or did not 
meet the goal or make adequate good faith efforts to do so. The result of the 
reconsideration process is not administratively appealable to the Department of 
Transportation. 

Good Faith Efforts when a DBE is replaced on a contract (26.53(f)) 

Contractors' requests for substitutions of DBE subcontractors shall be accompanied by 
a detailed explanation which should substantiate the need for a substitution. The 
Contractor may not be allowed to count work on those items being substituted toward 
the DBE goal prior to approval of the substitution from the Department. 

The Districts will be responsible for coordinating and approving Prime's request for 
Substitution. Districts will notify Office of Civil Rights of the determination of a 
contractor's compliance and/or noncompliance of the DBE Special Provision and be 
responsible for coordinating appropriate sanctions with TxDOT’s DBE Liaison Officer. If 
the contractor fails to comply according to federal regulations specified in 49 CFR 
§26.53 and according to TxDOT contract specifications the contractor will be sanctioned 
as outlined in TxDOT DBE Special Provision 000-1966-Attachment 2. 

A Contractor's failure to comply with the requirements of the DBE Special Provision 
shall constitute a material breach of the contract. In such a case, the Department 
reserves the right to terminate the contract, deduct the amount of DBE goal not 
accomplished by DBEs from the money due or to become due to the Contractor, secure 
a refund, not as a penalty but as liquidated damages to the Department, or such other 
remedy or remedies as the Department deems appropriate. 
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Section 26.55 Counting DBE Participation 

TxDOT will count DBE participation toward overall and contract goals as provided 
in 49 CFR 26.55. 

The district will perform CUF rev iews on cont racts that have a DBE goal. A CUF r eview 
will be per formed on DBEs list ed on the appr oved contract co mmitment usi ng the 
Commercially Useful Function (CUF) Project Site Review checklist. If needed to verify a 
CUF, obtai n a copy of the su bcontract agreement for clarif ication regar ding the DBEs 
contractual responsibilities. Office of Civil Rights will perform the CUF re views on DBE 
suppliers. For non-supplier DBEs listed on the contrac t DBE commitment working on the 
project site and associated project specific locations, complete the checklist as follows: 

1. Complete the initial checklist as soon as possible after the DBE!s 
commencement of its work. 

2. Monitor the DBEs performance and conduct additional reviews when the DBE's work 
performance brings into question whether the DBE meets CUF requirements. 

3. If information obtained indicates possible noncompliance with the CUF 
requirements, contact Office of Civil Rights for a final determination. 

In order to provide consistent interpretations statewide, Office of Civil Rights will make 
final negative CUF determinations and provide guidance and assistance for CUF reviews. 

For trucking firms TxDOT will count DBE goal credit as follows: 

A DBE trucking firm (including an owner operator who is certified as a DBE is 
considered to be performing a CUF when the DBE is responsible for the management 
and supervision of the entire trucking operation on a particular contract and the DBE 
itself owns and operates at least 1 fully licensed, insured, and operational truck used on 
the contract. 

(a) The Contractor receives credit for the total value of the transportation services 
the DBE provides on a contract using trucks it owns, insures, and operates 
using drivers it employs. 

(b) The DBE may lease trucks from another DBE firm, including an owner 
operator who is certified as a DBE. The DBE who leases trucks from another 
DBE receives credit for the total value of the transportation services the 
lessee DBE provides on the Contract. 

(c) The DBE may also lease trucks from a non-DBE firm, including from an 
owner-operator. The DBE who leases trucks from a non-DBE is entitled to 
credit for the total value of transportation services provided by non-DBE 
lessees not to exceed the value of transportation services provided by the 
DBE-owned trucks on the contract. Additional participation by non-DBE 
lessees receive credit only for the fee or commission it receives as result of 
the lease arrangement 
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(d) A lease must indicate that the DBE has exclusive use of and control 
over the trucks giving the DBE absolute priority for use of the leased 
trucks. Leased trucks must display the name and identification number 
of the DBE. 

[68 FR 35554, June 16, 2003] 

Use Of Joint Checks 

With depar tment approval, the use of jo int checks bet ween a prime contractor 
and a DBE subcontractor is allowed. T he new DBE Spec ial Provision Section 
1.A.5.d. states the following regarding the use of joint checks: 

"If the Contractor chooses to assist a DBE firm, other than a manufacturing 
material supplier or regular dealer, and the DBE firm accepts the assistance, 
the Contractor may act solely as a guarantor by use of a two-party check 
for payment of materials to be used on the project by the DBE. The material 
supplier must invoice the DBE who will present the invoice to the 
Contractor. The Contractor may issue a Joint check to the DBE and the 
material supplier and the DBE firm must issue the remittance to the 
material supplier. No funds shall go directly from the Contractor to the 
material supplier. The DBE firm may accept or reject this joint checking 
arrangement 

The Contractor must obtain approval from the Department prior to 
implementing the use of joint check arrangements with the DBE. Submit to 
the Department, Joint Check Approval Form 2178 for requesting approval. 
Provide copies of cancelled joint checks upon request No DBE goal credit 
will be allowed for the cost of DBE materials that are paid by the 
Contractor directly to the material supplier." 

Procedures- For all federal-aid c ontracts, re view and approve the use of joint 
checks pr ior to their use. Distric ts shoul d v erify that the DBE subcontract or is 
responsible for ordering,  scheduling deliv ery and i ssuing payment for the 
materials. 

Prime contractor requests for joi nt check approval must be subm itted to the Area 
Engineer on Form 2178, DBE Joint Check Approval - Attachment 8. The Department 
will expedite approval or den ial of the use of DBE jo int check  a greements to 
ensure timely delivery of materials. Reasons for denial  include, but are not limited 
to, the prime contractor's insistence on t he joint check arrangement and failure of 
all parties to agree to the arrangement (only the DBE or the supplier may request 
the use of a joint check). 

Obtain copies of cancelled joint checks as necessary to verify that the join t checks 
have passed through the DBE. Bank images are an a cceptable method of r eview. 
Review the joi nt chec k agreements as ne cessary t o ens ure that  a t hree p arty 
arrangement exists. 
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Material cost paid by the prime contractor directly to the material supplier is not allo wed 
for DBE goal credit and may cause the denial of DBE goal credit for all work performed 
by the DBE subcontractor. 

SUBPART D - CERTIFICATION STANDARDS

TxDOT will use the certification standards of Subpart D of Part 26 to determine the 
eligibility of firms to participate as DBEs in DOT-assisted contracts. To be certified as a 
DBE, a firm must meet all certification eligibility standards. We will make our certification 
decisions based on the facts as a whole. For information about the certification process 
or to apply for certification, firms should contact: 

The  Office of Civil Rights, 125 E. 11th  Street,  Austin, Texas 78701, Toll Free 1-866-480-2518 

Our certification application forms and documentation requirements are found in the 
attached TUCP Standard Operating Procedures (SOP) at Attachment 9. 

SUBPART E - CERTIFICATION PROCEDURES

TxDOT is a member of the Texas Unified Certification Program (TUCP)]. The TUPC will 
meet all of the requirements of this section. A description of the TUCP Memorandum of 
Agreement (MOA) is found at Attachment 10. 

Withdrawal of DBE Application: TxDOT will follow the procedures under the TUCP for 
withdrawal DBE Application. A DBE may withdraw their application prior to a certification 
decision being rendered by TxDOT. TxDOT will acknowledge the DBE request for 
withdrawal of DBE Application by certified letter. The DBE may not reapply for 
certification for a period of 12 months from the date of receipt of TxDOT's letter, this 
withdrawal may not be appealed to US DOT. 

Voluntary Surrender of Certification: TxDOT will follow the procedures under the 
TUCP for surrender of DBE Certification. A DBE may surrender their certification and 
TxDOT will acknowledge the DBE's request for surrender of their certification by certified 
letter. The DBE may not reapply for certification for a period of 12 months from the date 
of receipt of TxDOT's letter. This voluntary surrender may not be appealed to US DOT. 

Section 26.83 Procedures for Certification Decisions 
For procedures for the certification decisions see the attached TUCP Standard Operating 
Procedures (SOP) at Attachment 9. 
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TxDOT is one of six certifying agencies in Texas.   The six certifying agencies 
have agreed by Memorandum of Agreement that TxDOT will be responsible for 
all highway construction industry DBE applications, Annual Affidavits, three-year 
on-site review, and decertification if applicable. 

TxDOT will ensure that the decision in a proceeding to remove a firm's eligibility 
(decertification) is made by personnel that did not take part in actions leading to 
or seeking to implement the proposal to remove the firm's eligibility and are not 
subject, with respect to the matter, to direction from personnel who did take part 
in these actions. 

SUBPART F - COMPLIANCE AND ENFORCEMENT

Section 26.109 Information, Confidentiality, Cooperation and Intimidation 
or Retaliation 

TxDOT will not release information that may be reasonably construed as 
confidential business information to any third party without the written consent of 
the firm that submitted the information. This includes applications for DBE 
Certification and supporting documentation. 

TxDOT will keep the identity of complainants confidential at their election, 
however complainants will be advised that in some circumstances, failure to 
waive the privilege will result in the closure of the investigation or proceeding or 
hearing. Federal Aviation Administration (FAA) follows the procedures of 14 CFR 
Part 16 with respect to confidentiality of information and complaints. 

All participants in the Department's DBE Program (including but not limited to, 
recipients, DBE firms and applicants for DBE certification, complainants and 
appellants and contractors using DBE firms to meet contract goals) are required 
to cooperate fully and promptly with DOT and recipient compliance reviews, 
certification reviews, investigation and other request for information. Failure to do 
so shall be a ground for appropriate action against the party involved. 

If you are a recipient, contractor, or any other participant in the program you must 
not intimidate, threaten, coerce, or discriminate against any individual or firm for 
the purpose of interfering with any right or privilege secured by this part or 
because the individual or firm has made a complaint, testified, assisted, or 
participated in any manner in an investigation, proceeding, or hearing under this 
part. If you violate this prohibition, you are in noncompliance with this part. 
Records must be retained for a period of 3 years following completion of the 
contract work, and shall be available at reasonable times and places for 
inspection by authorized representatives of the Department or the DOT. Provide 
copies of subcontracts or agreements and other documentation upon request. 
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2004 Specifications  

SPECIAL PROVISION 
000--1966 

Disadvantaged Business Enterprise in Federal Aid Contracts 
 

1. Description. The purpose of this Special Provision is to carry out the U. S. Department of 
Transportation's (DOT) policy of ensuring nondiscrimination in the award and 
administration of DOT assisted contracts and creating a level playing field on which firms 
owned and controlled by individuals who are determined to be socially and economically 
disadvantaged can compete fairly for DOT assisted contracts.  If the Disadvantaged 
Business Enterprise (DBE) goal is greater than zero, Article A, “Disadvantaged Business 
Enterprise in Federal Aid Contracts”, of this Special Provision shall apply to this contract.  
If there is no DBE goal, Article B, “Race-Neutral DBE Participation”, of this Special 
Provision shall apply to this contract.  The percentage goal for DBE participation in the 
work to be performed under this contract will be shown on the proposal. 

A. Article A. Disadvantaged Business Enterprise in Federal Aid Contracts. 

1. Policy. It is the policy of the DOT and the Texas Department of Transportation 
(henceforth the “Department”) that DBEs, as defined in 49 CFR Part 26, Subpart 
A and the Department's DBE Program, shall have the opportunity to participate in 
the performance of contracts financed in whole or in part with Federal funds. The 
DBE requirements of 49 CFR Part 26, and the Department’s DBE Program, apply 
to this contract as follows: 

a. The Contractor will solicit DBEs through reasonable and available means, as 
defined in 49 CFR Part 26, Appendix A and the Department's DBE Program, 
or show a good faith effort to meet the DBE goal for this contract. 

b. The Contractor, subrecipient or subcontractor shall not discriminate on the 
basis of race, color, national origin, or sex in the performance of this contract. 
The contractor shall carry out applicable requirements of 49 CFR Part 26 in 
the award and administration of DOT-assisted contracts. Failure by the 
contractor to carry out these requirements is a material breach of this contract, 
which may result in the termination of this contract or such other remedy as 
the recipient deems appropriate. 

c. The requirements of this Special Provision shall be physically included in any 
subcontract. 

d.  By signing the contract proposal, the Bidder is certifying that the DBE goal as 
stated in the proposal will be met by obtaining commitments from eligible 
DBEs or that the Bidder will provide acceptable evidence of good faith effort 
to meet the commitment. The Department will determine the adequacy of a 
Contractor's efforts to meet the contract goal, within 10 business days, 
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 2. Definitions. 

a. “Broker” is an intermediary or middleman that does not take possession of a 
commodity or act as a regular dealer selling to the public. 

b. “Disadvantaged Business Enterprise” or “DBE” is defined in the standard 
specifications, Article 1, Definition of Terms. 

c. “DBE Joint Venture” means an association of a DBE firm and 1 or more other 
firm(s) to carry out a single business enterprise for profit for which purpose 
they combine their property, capital, efforts, skills and knowledge, and in 
which the DBE is responsible for a distinct, clearly defined portion of the work 
of the contract and whose share in the capital contribution, control, 
management, risks, and profits of the joint venture are commensurate with its 
ownership interest. 

d. “DOT” means the U.S. Department of Transportation, including the Office of 
the Secretary, the Federal Highway Administration (FHWA), the Federal 
Transit Administration (FTA), and the Federal Aviation Administration (FAA). 

e. “Federal Aid Contract” is any contract between the Texas Department of 
Transportation and a Contractor which is paid for in whole or in part with DOT 
financial assistance. 

f. “Good Faith Effort” means efforts to achieve a DBE goal or other requirement 
of this Special Provision which, by their scope, intensity, and appropriateness 
to the objective, can reasonably be expected to fulfill the program requirement. 

g. “Manufacturer” is a firm that operates or maintains a factory or establishment 
that produces, on the premises, the materials, supplies, articles, or equipment 
required under the contract and of the general character described by the 
specifications.” 

h. “Race-conscious” means a measure or program that is focused specifically on 
assisting only DBEs, including women-owned businesses. 

i. “Race-neutral DBE Participation” means any participation by a DBE through 
customary competitive procurement procedures. 

j. “Regular Dealer” is a firm that owns, operates, or maintains a store, 
warehouse, or other establishment in which the materials, supplies, articles or 
equipment of the general character described by the specifications and required 
under the contract are bought, kept in stock, and regularly sold or leased to the 
public in the usual course of business.  To be a regular dealer, the firm must be 
an established, regular business that engages in, as its principal business and 
under its own name, the purchase and sale or lease of the products in question. 
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A regular dealer in such bulk items as steel, cement, gravel, stone, and 
petroleum products need not keep such products in stock if it owns and 
operates distribution equipment for the products.  Any supplementing of 
regular dealers own distribution equipment shall be by a long-term lease 
agreement and not on an ad hoc or contract-by-contract basis.  Brokers, 
packagers, manufacturers' representatives, or other persons who arrange or 
expedite transactions shall not be regarded as a regular dealer. 

k. “Texas Unified Certification Program” or “TUCP” provides one-stop shopping 
to applicants for certification, such that applicants are required to apply only 
once for a DBE certification that will be honored by all recipients of federal 
funds in the state.  The TUCP by Memorandum of Agreement established six 
member entities to serve as certifying agents for Texas in specified regions. 

3. Contractor’s Responsibilities. These requirements must be satisfied by the 
Contractor. 

a.  After conditional award of the contract, the Contractor shall submit a 
completed Form SMS.4901 “DBE Commitment Agreement”, From SMS 
4901-T “DBE Trucking Commitment Agreement”, or Form SMS.4901-MS 
“DBE Material & Supplier Commitment Agreement” for each DBE he/she 
intends to use to satisfy the DBE goal or a good faith effort to explain why the 
goal could not be reached, so as to arrive in the Department's Office of Civil 
Rights (OCR) in Austin, Texas not later than 5:00 p.m. on the 10th business 
day, excluding national holidays, after the conditional award of the contract.  
When requested, additional time, not to exceed 7 business days, excluding 
national holidays, may be granted based on documentation submitted by the 
Contractor. 

b.  DBE prime Contractors may receive credit toward the DBE goal for work 
performed by his/her own forces and work subcontracted to DBEs. A DBE 
prime must make a good faith effort to meet the goals. In the event a DBE 
prime subcontracts to a non-DBE, that information must be reported on Form 
SMS.4902. 

c.  A Contractor who cannot meet the contract goal, in whole or in part, shall 
make adequate good faith efforts to obtain DBE participation as so stated and 
defined in 49 CFR Part 26, Appendix A. The following is a list of the types of 
action that may be considered as good faith efforts. It is not intended to be a 
mandatory checklist, nor is it intended to be exclusive or exhaustive.  Other 
factors or types of efforts may be relevant in appropriate cases. 
 Soliciting through all reasonable and available means (e.g. attendance at 

prebid meetings, advertising, and/or written notices) the interest of all 
certified DBEs who have the capability to perform the work of the 
contract. The solicitation must be done within sufficient time to allow the 
DBEs to respond to it. Appropriate steps must be taken to follow up initial 
solicitations to determine, with certainty, if the DBEs are interested. 
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 Selecting portions of the work to be performed by DBEs in order to 
increase the likelihood that the DBE goals will be achieved. This includes, 
where appropriate, breaking out contract work items into economically 
feasible units to facilitate DBE participation, even when the Contractor 
might otherwise prefer to perform the work items with its own forces. 

 Providing interested DBEs with adequate information about the plans, 
specifications, and requirements of the contract in a timely manner to 
assist them in responding to a solicitation. 

 Negotiating in good faith with interested DBEs to make a portion of the 
work available to DBE subcontractors and suppliers and select those 
portions of the work or material needs consistent with the available DBE 
subcontractors and suppliers, so as to facilitate DBE participation.  
Evidence of such negotiations includes the names, addresses, and 
telephone numbers of DBEs that were considered; a description of the 
information provided regarding the plans and specifications for the work 
selected for subcontracting; and evidence as to why additional agreements 
could not be reached for DBEs to perform the work. 

 A Bidder using good business judgment would consider a number of 
factors in negotiating with subcontractors, including DBE subcontractors, 
and would take a firm price and capabilities as well as contract goals into 
consideration.  However, the fact that there may be some additional cost 
involved in finding and using DBEs is not in itself sufficient reason for a 
bidders failure to meet the Contract DBE goal as long as such cost are 
reasonable. Also, the ability or desire of the Contractor to perform the 
work of the Contract with its own organization does not relieve the Bidder 
of the responsibility to make good faith effort. Contractors are not, 
however, required to accept higher quotes from DBEs if the price 
difference is excessive or unreasonable. 

 Not rejecting DBEs as being unqualified without sound reasons based on a 
thorough investigation of their capabilities.  The Contractor’s standing 
within its industry, membership in specific groups, organizations, or 
associations and political or social affiliations (for example union vs. non-
union employee status) are not legitimate cause for the rejection or non-
solicitation of bids and the Contractors efforts to meet the project goal. 

 Making efforts to assist interested DBEs in obtaining bonding, lines of 
credit, or insurance as required by the recipient or Contractor. 

 Making efforts to assist interested DBEs in obtaining necessary 
equipment, supplies, materials, or related assistance or services. 

 Effectively using the services of available minority/women community 
organizations; minority/women Contractors' groups; local, state, and 
Federal minority/women business assistance offices; and other 
organizations as allowed on a case-by-case basis to provide assistance in 
the recruitment and placement of DBEs. 
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 If the Program Manager of the OCR determines that the Contractor has 
failed to meet the good faith effort requirements, the Contractor will be 
given an opportunity for reconsideration by the Director of the OCR. 

d.  Should the bidder to whom the contract is conditionally awarded refuse, 
neglect or fail to meet the DBE goal or comply with good faith effort 
requirements, the proposal guaranty filed with the bid shall become the 
property of the state, not as a penalty, but as liquidated damages to the 
Department. 

e.  The preceding information shall be submitted directly to the Office of Civil 
Rights, Texas Department of Transportation, 125 E. 11th Street, Austin, Texas 
78701-2483. 

f.  The Contractor shall not terminate for convenience a DBE subcontractor 
named in the commitment submitted under Section 1.A.3.a, of this Special 
Provision. Prior to terminating or removing a DBE subcontractor named in the 
commitment, the Contractor must have a written consent of the Department. 

g. The Contractor shall also make a good faith effort to replace a DBE 
subcontractor that is unable to perform successfully with another DBE, to the 
extent needed to meet the contract goal. The Contractor shall submit a 
completed Form 4901 “DBE Commitment Agreement”, From SMS 4901-T 
“DBE Trucking Commitment Agreement”, or Form SMS.4901-MS “DBE 
Material & Supplier Commitment Agreement” for the substitute DBE firm(s). 
Any substitution of DBEs shall be subject to approval by the Department. 
Prior to approving the substitution, the Department will request a statement 
from the DBE concerning it being replaced. 

h.  The Contractor shall designate a DBE liaison officer who will administer the 
Contractor’s DBE program and who will be responsible for maintenance of 
records of efforts and contacts made to subcontract with DBEs. 

i.  Contractors are encouraged to investigate the services offered by banks owned 
and controlled by disadvantaged individuals and to make use of these banks 
where feasible. 

4.   Eligibility of DBEs. 

a.  The member entities of the TUCP certify the eligibility of DBEs and DBE 
joint ventures to perform DBE subcontract work on DOT financially assisted 
contracts. 

b.  The Department maintains the Texas Unified Certification Program DBE 
Directory containing the names of firms that have been certified to be eligible 
to participate as DBE’s on DOT financially assisted contracts. This Directory 
is available from the Department’s OCR. An update of the Directory can be 
found on the Internet at http://www.dot.state.tx.us/business/tucp/default.htm. 
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c.  Only DBE firms certified at the time commitments are submitted are eligible 
to be used in the information furnished by the Contractor as required under 
Section 1.A.3.a. and 3.g. above. For purposes of the DBE goal on this project, 
DBEs will only be allowed to perform work in the categories of work for 
which they are certified. 

d.  Only DBE firms certified at the time of execution of a 
contract/subcontract/purchase order, are eligible for DBE goal participation. 

5.   Determination of DBE Participation. When a DBE participates in a contract, 
only the values of the work actually performed by the DBE, as referenced below, 
shall be counted by the prime contractor toward DBE goals: 

a.  The total amount paid to the DBE for work performed with his/her own forces 
is counted toward the DBE goal.  When a DBE subcontracts part of the work 
of its contract to another firm, the value of the subcontracted work may be 
counted toward DBE goals only if the subcontractor is itself a DBE.  Work 
that a DBE subcontracts to a non-DBE firm does not count toward DBE goals.  

b. A Contractor may count toward its DBE goal a portion of the total value of 
the contract amount paid to a DBE joint venture equal to the distinct, clearly 
defined portion of the work of the contract performed by the DBE. 

(1)    A Contractor may count toward its DBE goal only expenditures to DBEs 
that perform a commercially useful function (CUF) in the work of a 
contract or purchase order.  A DBE is considered to perform a CUF 
when it is responsible for execution of the work of the contract and is 
carrying out its responsibilities by actually performing, managing, and 
supervising the work involved. To perform a CUF, the DBE must also 
be responsible, with respect to materials and supplies used on the 
contract, for negotiating price, determining quality and quantity, 
ordering the material, and installing (where applicable) and paying for 
the material itself. 

 
In accordance with 49 CFR Part 26, Appendix A, guidance concerning 
Good Faith Efforts, contractors may make efforts to assist interested 
DBEs in obtaining necessary equipment, supplies, materials, or related 
assistance or services. Contractors may not however, negotiate the price 
of materials or supplies used on the contract by the DBE, nor may they 
determine quality and quantity, order the materials themselves, nor 
install the materials (where applicable), or pay for the material 
themselves. Contractors however, may share the quotations they receive 
from the material supplier with the DBE firm, so that the DBE firm may 
negotiate a reasonable price with the material supplier.  
 
In all cases, prime or other non-DBE subcontractor assistance will 
not be credited toward the DBE goal.   
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(2) A DBE does not perform a CUF if its role is limited to that of an extra 
participant in a transaction, contract, or project through which funds are 
passed in order to obtain the appearance of DBE participation. 

Consistent with industry practices and the DOT/Department’s DBE 
program, a DBE subcontractor may enter into second-tier subcontracts, 
amounting up to 70% of their contract.  Work subcontracted to a non-
DBE does not count towards DBE goals.  If a DBE does not perform or 
exercise responsibility for at least 30% of the total cost of its contract 
with its own work force, or the DBE subcontracts a greater portion of 
the work of a contract than would be expected on the basis of normal 
industry practice for the type of work involved, it will be presumed that 
the DBE is not performing a CUF 

(3) A DBE trucking firm (including an owner operator who is certified as a 
DBE is considered to be performing a CUF when the DBE is responsible 
for the management and supervision of the entire trucking operation on a 
particular contract and the DBE itself owns and operates at least 1 fully 
licensed, insured, and operational truck used on the contract. 

(a) The Contractor receives credit for the total value of the 
transportation services the DBE provides on a contract using trucks 
it owns, insures, and operates using drivers it employs. 

(b) The DBE may lease trucks from another DBE firm, including an 
owner operator who is certified as a DBE. The DBE who leases 
trucks from another DBE receives credit for the total value of the 
transportation services the lessee DBE provides on the Contract. 

(c) The DBE may also lease trucks from a non-DBE firm, including 
from an owner-operator. The DBE who leases trucks from a non-
DBE is entitled to credit for the total value of transportation 
services provided by non-DBE lessees not to exceed the value of 
transportation services provided by the DBE-owned trucks on the 
contract. Additional participation by non-DBE lessees receive 
credit only for the fee or commission it receives as result of the 
lease arrangement  

(d) A lease must indicate that the DBE has exclusive use of and 
control over the trucks giving the DBE absolute priority for use of 
the leased trucks. Leased trucks must display the name and 
identification number of the DBE. 

(4) When a DBE is presumed not to be performing a CUF the DBE may 
present evidence to rebut this presumption. 

(5) Project materials or supplies acquired from an affiliate of the prime 
contractor can not directly or indirectly (2nd or lower tier subcontractor) 
be used for DBE goal credit. 
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c. A Contractor may count toward its DBE goals expenditures for materials and 
supplies obtained from a DBE manufacturer, provided that the DBE assumes 
the actual and contractual responsibility for the materials and supplies. Count 
expenditures with DBEs for materials or supplies toward DBE goals as 
provided in the following: 

 
(1) If the materials or supplies are obtained from a DBE manufacturer, count 

100% of the cost of the materials or supplies toward DBE goals. 
(Definition of a DBE manufacturer found at 1A.c.(1) of this provision.) 

 
For purposes of this Section (1.A.c.(1)), a manufacturer is a firm that 
operates or maintains a factory or establishment that produces, on the 
premises, the materials, supplies, articles, or equipment required under the 
contract and of the general character described by the specifications. 

 
(2) If the materials or supplies are purchased from a DBE regular dealer, 

count 60% of the cost of the materials or supplies toward DBE goals. 
 
For purposes of this Section (1.A.5.c.(2)), a regular dealer is a firm that 
owns, operates, or maintains a store, warehouse, or other establishment in 
which the materials, supplies, articles or equipment of the general 
character described by the specifications and required under the contract 
are bought, kept in stock, and regularly sold or leased to the public in the 
usual course of business: 

(A) To be a regular dealer, the firm must be an established, regular 
business that engages, as its principal business and under its own 
name, in the purchase and sale or lease of the products in question. 

(B) A person may be a regular dealer in such bulk items as petroleum 
products, steel, cement, gravel, stone or asphalt without owning, 
operating, or maintaining a place of business as provided in the first 
paragraph under Section 1.A.5.c.(2), if the person both owns and 
operates distribution equipment for the products. Any supplementing 
of regular dealers’ own distribution equipment shall be by a long-term 
lease agreement and not on an ad hoc or contract-by-contract basis. 

(C) Packagers, brokers, manufacturers’ representatives, or other persons 
who arrange or expedite transactions are not regular dealers within the 
meaning of Section 1.A.5.c.(2). 

 
(3) With respect to materials or supplies purchased from DBE which is 

neither a manufacturer nor a regular dealer, count the entire amount of 
fees or commissions charged for assistance in the procurement of the 
materials and supplies, or fees or transportation charges for the delivery of 
materials or supplies required on a job site, toward DBE goals, provided 
you determine the fees to be reasonable and not excessive as compared 
with fees customarily allowed for similar services. Do not count any 
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portion of the cost of the materials and supplies themselves toward DBE 
goals. 

 
(4) Count the entire amount of fees or commissions charged by a DBE firm 

for providing a bona fide service, such as professional, technical, 
consultant or managerial services, or for providing bonds or insurance 
specifically required for the performance of a DOT-assisted contract, 
toward DBE goals, provided you determine the fee to be reasonable and 
not excessive as compared with fees customarily allowed for similar 
services.  

d. If the Contractor chooses to assist a DBE firm, other than a manufacturing 
material supplier or regular dealer, and the DBE firm accepts the assistance, 
the Contractor may act solely as a guarantor by use of a two-party check for 
payment of materials to be used on the project by the DBE.  The material 
supplier must invoice the DBE who will present the invoice to the Contractor.  
The Contractor may issue a joint check to the DBE and the material supplier 
and the DBE firm must issue the remittance to the material supplier. No funds 
shall go directly from the Contractor to the material supplier. The DBE firm 
may accept or reject this joint checking arrangement.  

The Contractor must obtain approval from the Department prior to 
implementing the use of joint check arrangements with the DBE. Submit to 
the Department, Joint Check Approval Form 2178 for requesting approval.  
Provide copies of cancelled joint checks upon request. No DBE goal credit 
will be allowed for the cost of DBE materials that are paid by the Contractor 
directly to the material supplier. 

e. No DBE goal credit will be allowed for supplies and equipment the DBE 
subcontractor leases from the contractor or its affiliates.  

f.  No DBE goal credit will be allowed for the period of time determined by the 
Department that the DBE was not performing a CUF.  The denial period of 
time may occur before or after a determination has been made by the 
department. In case of the denial of credit for non-performance of a CUF of a 
DBE, the Contractor will be required to provide a substitute DBE to meet the 
contract goal or provide an adequate good faith effort when applicable. 

6.   Records and Reports. 

a.  The Contractor shall submit monthly reports, after work begins, on DBE 
payments to meet the DBE goal and for DBE or HUB race-neutral 
participation. Report payments made to non-DBE HUBs. The monthly report 
is to be sent to the Area Engineer. These reports will be due within 15 days 
after the end of a calendar month. These reports will be required until all DBE 
subcontracting or material supply activity is completed. Form SMS.4903, 
“DBE Progress Report,” is to be used for monthly reporting. Form. 
SMS.4904, “DBE Final Report,” is to be used as a final summary of DBE 
payments submitted upon completion of the project. The original final report 
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b.  DBE subcontractors and/or material suppliers should be identified on the 
monthly report by Vendor Number, name, and the amount of actual payment 
made to each during the monthly period. Negative reports are required when 
no activity has occurred in a monthly period. 

c.  All such records must be retained for a period of 3 years following completion 
of the contract work, and shall be available at reasonable times and places for 
inspection by authorized representatives of the Department or the DOT.  
Provide copies of subcontracts or agreements and other documentation upon 
request. 

d.  Prior to receiving final payment, the Contractor shall submit Form SMS.4904, 
“DBE Final Report”. If the DBE goal requirement is not met, documentation 
supporting Good Faith Efforts, as outlined in Section 1.A.3.c of this Special 
Provision, must be submitted with the “DBE Final Report.” 

e.  Provide a certification of prompt payment, the Prompt Payment Certification 
Form 2177, to certify that all subcontractors and suppliers were paid from the 
previous months payments and retainage was released for those whose work is 
complete.  Submit the completed form each month and the month following 
the month when final acceptance occurred at the end of the project. 

7.   Compliance of Contractor. To ensure that DBE requirements of this DOT 
assisted contract are complied with, the Department will monitor the Contractor’s 
efforts to involve DBEs during the performance of this contract. This will be 
accomplished by a review of monthly reports submitted to the Area Engineer by 
the Contractor indicating his progress in achieving the DBE contract goal, and by 
compliance reviews conducted on the project site by the Department. 

   The Contractor shall receive credit toward the DBE goal based on actual 
payments to the DBE subcontractor. The Contractor shall notify the Area 
Engineer if he/she withholds or reduces payment to any DBE subcontractor. The 
Contractor shall submit an affidavit detailing the DBE subcontract payments prior 
to receiving final payment for the contract. 

Contractors’ requests for substitutions of DBE subcontractors shall be 
accompanied by a detailed explanation which should substantiate the need for a 
substitution. The Contractor may not be allowed to count work on those items 
being substituted toward the DBE goal prior to approval of the substitution from 
the Department. 
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The prime Contractor is prohibited from providing work crews and equipment to 
DBEs. DBE Goal credit for the DBE subcontractors leasing of equipment or 
purchasing of supplies from the prime contractor or its affiliates is not allowed. 

When a DBE subcontractor named in the commitment under Section 1.A.3.a. of 
this Special Provision, is terminated or fails to complete its work on the contract 
for any reason, the prime contractor is required to make good faith efforts to find 
another DBE subcontractor to substitute for the original DBE. These good faith 
efforts shall be directed at finding another DBE to perform at least the same 
amount of work under the contract as the DBE that was terminated, to the extent 
needed to meet the contract goal. 

A Contractor’s failure to comply with the requirements of this Special Provision 
shall constitute a material breach of this contract. In such a case, the Department 
reserves the right to terminate the contract; to deduct the amount of DBE goal not 
accomplished by DBEs from the money due or to become due the Contractor, or 
to secure a refund, not as a penalty but as liquidated damages to the Department 
or such other remedy or remedies as the Department deems appropriate. 

Forward Form 2371, “DBE Trucking Credit Worksheet,” completed by the DBE 
trucker every month DBE credit is used. 

B. Article B. Race-Neutral Disadvantaged Business Enterprise Participation.  It is the 
policy of the DOT that Disadvantaged Business Enterprises (DBE) as defined in 49 
CFR Part 26 Subpart A, be given the opportunity to compete fairly for contracts and 
subcontracts financed in whole or in part with Federal funds and that a maximum 
feasible portion of the Department's overall DBE goal be met using race-neutral means.  
Consequently, if there is no DBE goal, the DBE requirements of 49 CFR Part 26, apply 
to this contract as follows: 
 
The Contractor will offer DBEs as defined in 49 CFR Part 26, Subpart A, the 
opportunity to compete fairly for contracts and subcontractors financed in whole or in 
part with Federal funds. Race-Neutral DBE and non-DBE HUB participation on 
projects with no DBE goal shall be reported on Form SMS.4903, “DBE or HUB 
Progress Report” and submitted to the Area Engineer each month and at project 
completion. Payments to DBEs reported on Form SMS.4903 are subject to the 
requirements of Section 1.A.5, “Determination of DBE Participation.” 
 
The Contractor, subrecipient or subcontractor shall not discriminate on the basis of 
race, color, national origin, or sex in the performance of this contract. The Contractor 
shall carry out applicable requirements of 49 CFR Part 26 in the award and 
administration of DOT-assisted contracts. Failure by the contractor to carry out these 
requirements is a material breach of this contract, which may result in the termination 
of this contract or such other remedy as the recipient deems appropriate. 
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SECTION 1: EXECUTIVE SUMMARY 
The  Texas  Department  or  Transportation  (TxDOT)  submits  the  following 
Disadvantaged  Business  Enterprise  (DBE)  goal methodology  to  the  United  States 
Department  of  Transportation  (DOT)  Federal  Highway  Administration  (FHWA)  for 
review in accordance with 49 Code of Federal Regulations (CFR) Part 26.45.  
 
Effective March  5,  2010,  recipients  of  financial  assistance  from  the  DOT  that  are 
required  to  implement  a  DBE  program  will  no  longer  submit  DBE  goal  setting 
methodology and process for approval every year. The annual overall DBE goal based 
on approved  submissions will be  in place  for  three  years. The goal will  remain  the 
same  for each  year of  the approved  three  year period until  the next  review  cycle. 
TxDOT will make a good faith effort to meet the goal every year. The substantive goal 
setting requirements are not changed. TxDOT will use the time between submissions 
to  improve the overall quality of the goal setting process by developing systems to 
collect and analyze data needed to support the goal setting methodologies and will 
fully  engage  stakeholders  and  the  public  in  meaningful  ways  to  obtain  relevant 
information. TxDOT will submit its first three‐year DBE Goal Methodology for FY 2011‐
2013. 
 
Some sub‐recipients of TxDOT highway design and construction funds are electing to 
adopt the TxDOT Memorandum of Understanding (MOU) for DBE Program and our 
methodology  to  establish  their  overall DBE  goal.   Attachment A  provides  a  list  of 
entities that have signed an MOU with TxDOT.  Attachment B provides an example of 
an MOU. 

Process Summary 
The  goal  methodology  consists  of  two  steps,  the  base  figure  for  the  relative 
availability  of  DBEs  and  any  adjustments  to  the  base  figure  based  on  available 
evidence.  In Step 1, the base  figure  is established through the 2009 Texas Disparity 
Study  and  takes  into  account  an  estimated  weight  of  expenditures  based  on 
contracts  projected  for  the  upcoming  year.  In  Step  2,  TxDOT  reviews  available 
information and new evidence presented in a public consultation meeting and takes 
it into account in determining an adjustment to the base figure.  The base figure and 
the  adjustments  to  the  base  figure  are  used  to  determine  the  overall  goal.    The 
overall  goal  is  further  defined  as  race‐neutral  and  race‐conscious  based  on  the 
amount that TxDOT plans to meet through race‐neutral means.  
 
TxDOT provides for two types of opportunities for public participation. The first type 
of  opportunities  included  a  cluster  of  four  public  consultation  meetings  held 
throughout  the  State  of  Texas  in  June  2010.  The  public  was  invited  to  discuss 
evidence  that would  influence  the  relative  availability  of DBE  or  other  issues  that 
influence DBE participation. The public meetings and discussion did not  reveal new 
evidence that could  influence DBE participation.  In the second type of opportunity, 
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the public can review the methodology until August 31, 2010 and submit comments 
by  September  14,  2010.  If  there  are  any  comments  that  impact  the  DBE  Goal 
Methodology, TxDOT will forward USDOT an amendment with said changes.  

Results Summary 
The DBE goal methodology justifies an FY 2011‐2013 overall DBE goal of 12.20%.  TxDOT 
plans  to meet  the  overall  goal  by  7.00%  race‐neutral means  and  the  remainder  of 
5.20%  through  race‐conscious measures.  TxDOT will monitor  DBE  participation  for 
federal‐aid  highway  design  and  construction  projects  throughout  the  FY  2011‐2013 
period and will make annual evaluations  to determine  if market conditions warrant 
adjustments  to  the  DBE  goal.  TxDOT  will  also  monitor  race‐conscious  and  race‐
neutral achievements of  the DBE goal and make necessary adjustments as needed 
based on the DBE program guidelines.  

SECTION 2: PROCESS 
The process for setting an overall goal is defined in § 26.45. The CFR identifies August 
1st as the submittal date (see §26.45(f)(1)). 
 
The methodology  includes: a description of the methods used to establish the goal, 
the  base  figure  and  evidence  used  for  its  calculation,  summary  listing  of  available 
evidence and wherever necessary an explanation on why  it was not used, proposed 
projections  for  the  portions  of  the  goal  to  be met  through  race‐neutral  and  race‐
conscious means (see § 26.45(f)(3)). The methodology also expands on the TxDOT’s 
effort  to  obtain  public  participation  through  public  consultation  for  evidence  that 
may  influence adjustments to the base figure and by extending public comment on 
the proposed methodology (see § 26.45(g)). 
 
TxDOT  is  not  required  to  have  the  operating  administration’s  concurrence  to 
implement  the DBE goal; however  if  the operating administration’s  review suggest 
there are concerns over the methodology, it may, after consulting with TxDOT, adjust 
the overall goal or require TxDOT to do so (see § 26.45(f)(4)). 
 
TxDOT’s overall goal provides  for the participation of all certified DBEs. The overall 
goal is NOT subdivided into group‐specific goals (see §26.45(h)). 

SECTION 3: STEP 1 – ESTABLISH BASE FIGURE 
For  Step  1,  TxDOT  takes  into  account  available  evidence,  such  as  the  newly 
completed 2009 Texas Disparity Study and the estimated weight of expenditures, in 
determining the base figure for the relative availability of DBEs.    In determining the 
base  figure, TxDOT  considered  the  type of  contracts anticipated  for  the upcoming 
year. This calculation results in a base figure of 11.45%. 
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TxDOT begins the goal setting process by determining the base figure for the relative 
availability of DBEs (see §26.45(c)). TxDOT’s best available data includes a 2009 Texas 
Disparity Study as described in §26.45(c)(3).  

2009 Texas Disparity Study 
In 2008 the State of Texas commissioned a disparity study to update its 1994 State of 
Texas Disparity Study. This disparity study was conducted  in 2009 and completed  in 
early 2010. The purpose of the study was to provide a comprehensive review of the 
state’s utilization of historically underutilized businesses  (HUB). The disparity study 
specifically targeted HUBs, however most of the heavy construction firms  identified 
are also DBEs. Furthermore, the majority of the heavy construction data comes from 
TxDOT participation. The study  included all state agencies, state medical  institutions 
and  institutions of higher  learning. Some of the key objectives of the study were to 
examine if disparities exist between the ready, willing and able HUBs and the actual 
utilization of HUBs  in  state contracting; and  to determine  the extent  to which any 
disparities in the utilization of available HUBs might be impacted by discrimination. 
 
The  disparity  study  included  extensive  data  from  sate  prime  contractor  and 
subcontractor utilization for 210 state agencies and  institutions of higher learning. It 
included  availability  data was  based  on  bids,  bidders,  prequalified  firms,  vendors, 
census,  business  surveys,  and  Dunn  &  Bradstreet.  It  also  contained  anecdotal 
information which came  from  four public hearings and a survey of  1,032  firms,  five 
focus groups, 102  individual  firm  interviews, 142 Web surveys, and policy  interviews 
with  60  Texas  procurement  and  HUB  Program  staff.  It  also  included  a  review  of 
private  sector  disparities  base  on  data  from  the US  Census  Bureau,  local  building 
permits, survey responses, Reed Construction Data and the National Survey of Small 
Business Finance. 
 
TxDOT  uses  the  2009  Texas  Disparity  Study  as  the  approach  for  calculating  the 
relative availability of DBE’s  in the State of Texas because  it  is the most current and 
comprehensive information available on the relative availability of minority and non‐
minority women‐owned businesses. 

Estimated Weight of Expenditures 
In  order  to  more  accurately  define  relative  availability  of  DBEs  in  DOT‐assisted 
contracts, TxDOT  takes  into consideration  the  types of contracts anticipated  in  the 
upcoming year against the relative availability of DBEs. 
 
TxDOT  identifies  two  types  of  Federal‐aid  contracts;  highway  construction  and 
engineering/architecture  contracts.  Further  analysis  indicates  that  the  ratio  of 
contract  types,  estimated  weight  of  expenditures,  indicates  low  projections  for 
engineering/architecture  work.  The  proportion  of  federal  aid  for  highway 
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construction  and  engineering/architecture  contracts  remains  the  same  for  FY  2011‐
2013.  

Table 3.1: Estimated Weight of Expenditures 
Industry Percent

Highway Construction 98%
Engineering/Architecture 2%  

Base Figure Calculation 
The base figure  is calculated by combining the proportion of the relative availability 
of DBEs in highway construction and the proportion in engineering/architecture. The 
proportion of  relative availability of DBEs  in highway construction  is  the calculated 
ratio of DBEs  in highway  construction  (DBE  in highway  construction divided by  all 
firms  in  highway  construction)  against  the  anticipated  portion  of  highway 
construction work. The  same evaluation  is performed on  the  relative availability of 
DBEs  in  engineering/architecture work.  The  calculation  (see  Figure  3.1)  results  in  a 
base figure of 11.45%. 

Figure 3.1: Base Figure Calculation 
( ) ( )[ ]RWAEngineringructionRWAHeavyConst 02.098.0Figure Base +=  

( ) ( )[ ]%6.2302.0%20.1198.0 +=  
[ ]472.0976.10 +=  

448.11=  

Base Figure 
11.45% 

SECTION 4: STEP 2 – ADJUSTMENTS TO BASE FIGURE 
TxDOT  examines  all  available  evidence  to  determine  any  adjustments  to  the  base 
figure.  A  summary  of  the  evidence  considered  includes:  DBE  directory  analysis, 
TxDOT  modified  bidders  list,  evidence  made  available  through  the  Public 
Consultation Meetings, and past participation. 

Adjustment 1: Modified Bidders List 
There  are  various methods  for  determining  the  relative  availability  of  DBEs.  (see 
§26.45(c)).  TxDOT’s  traditional  method  for  calculating  the  relative  availability  is 
through  the modified bidders  list, however  for  FY  2010‐2013  there new  and better 
information  available  through  the  2009  Texas  Disparity  Study.  When  using  the 
bidders  list approach TxDOT used a modified version of the bidders  list described  in 
§26.45(c)(2).  TxDOT  uses  this modified  bidders  list  as  an  “Alternative Method”  as 
described in §26.45(c)(5). The justification for this modified bidders list is that TxDOT 
uses a Low‐Bid method to procure highway design and construction contracts. This 
method  does  not  gather  subcontracting  information  from  non‐successful  bidders, 
therefore there is no subcontract list for non‐successful bidders. 
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When using  the modified bidders  list,  the  first  step  is  to determine  the number of 
DBEs that bid on, or were awarded, DOT‐assisted prime contracts and subcontracts 
from October  2008  to  July  2010. Since  the bidders  list  indicates “active”  status by 
fiscal  year,  TxDOT needs  to use  this  time  range  to obtain  at  least one  full  year of 
participation. To maintain a consistent method of calculation, TxDOT uses the same 
time period of evaluation every  time  it calculates  the bidders  file  for  the year. The 
next step  is  to determine  the number of businesses  that bid on, or were awarded, 
DOT‐assisted prime contracts and subcontracts for the same period. The base figure 
is calculated by dividing the DBE bidders by all bidders.  
 
TxDOT’s  Modified  Bidders  List  consists  of  all  available  data  on  primes  and 
subcontractors that bid on or were awarded DOT‐assisted contracts, including DBEs. 
The  list  is qualified further by  including appropriate data from pre‐qualified highway 
construction  contractors,  pre‐certified  professional  service  providers,  and  other 
subcontractors and material suppliers on highway construction projects.  The bidders 
list determines firms that are ready, willing, and able to participate  in TxDOT’s. (See 
Table 4.1) 
 

Table 4.1: TxDOT’s Modified Bidders List 
All Firms Certified DBE Firms

Highway Construction 1,949 241
Engineering/Architecture 322 89  

Analysis of Available Bidders 
There  are  concerns  of  TxDOT’s  Modified  Bidders  List  under‐representing 
subcontractors,  because  it  does  not  have  available  information  on  subcontractors 
that bid to contractors on non‐winning bids. Traditionally, TxDOT has  indicated that 
the  large  volume  of  contracts  and  subcontracts  available  provides  a  statistically 
significant sample base that sustains the unavailable information. 
 
In order  to  validate  the modified bidders  list  for  the  2010 DBE Goal Methodology, 
TxDOT conducted a survey in June 2010 which requested subcontract bid information 
from  Prime  bidders  on  successful  and  unsuccessful  bids  on  federal  aid  projects. 
TxDOT  compared  the  sample  information  from  the  survey against  the  subcontract 
bid  information from low‐bid contractors used to put together the modified bidders 
list  and  concluded  that  there  was  a  statistically  insignificant  difference  in  DBE 
availability between the two groups.  
 
TxDOT plans to actively coordinate with stakeholders  involved to conduct bi‐annual 
surveys;  in  the  winter  (December)  and  summer  (July)  construction  seasons.  The 
surveys  will  continue  to  sample  subcontractor  bids  from  both  successful  and 
unsuccessful Prime bidders. The results from these surveys will be compared to the 
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modified bidders  list  and  current methodology  to  check  for  significant differences 
throughout the year. 
 
Relative Availability Calculation 
A base figure is calculated by combining the proportion of the relative availability of 
DBEs  in  highway  construction  and  the  proportion  in  engineering/architecture.  The 
proportion of  relative availability of DBEs  in highway construction  is  the calculated 
ratio of DBEs  in highway  construction  (DBE  in highway  construction divided by  all 
firms  in  highway  construction)  against  the  anticipated  portion  of  highway 
construction work. The  same evaluation  is performed on  the  relative availability of 
DBEs  in engineering/architecture work.  The  calculation  (see  Figure 4.1)  results  in  a 
relative availability of 12.67%. 

Figure 4.1: Relative Availabil ity Calculation 
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A comparison of  the DBE availability derived  from  the modified bidders  list slightly 
larger  from  the  availability  derived  from  the  Texas  Disparity  Study.  The Modified 
Bidders  List  approach  yields  a DBE  availability  of  12.67% while  the  Texas  Disparity 
Study an availability of 11.45%. We feel that part of this variance comes from the fact 
that the modified bidders  list  is exclusive to TxDOT’s bidders. This modified bidders 
file approach  is  traditionally  the preferred method of calculating DBE  ready, willing 
and able for TxDOT funds, however it is used as adjustment evidence for the FY 2011‐
2013 Goal Methodology because the 2009 Texas Disparity Study is recent large scale 
study  that  is  a  very  comprehensive  on  the  availability  in  the  State  of  Texas. We 
determined  that  this available  information  justifies a +0.75% adjustment  to  the DBE 
Goal. 

Adjustment 2: DBE Directory 
TxDOT  preformed  an  analysis  to  determine  the  relative  availability  of  DBEs  by 
utilizing  the  TUCP  DBE  directory  and  the  Census  Bureau’s  2007  County  Business 
Patterns  (CBP) data  as  suggested  §26.45(c).  The  source  for DBEs  is  the  TUCP DBE 
Directory  (www.dot.state.tx.us/business/tucpinfo.htm).  The  relevant  highway 
construction  North  American  Industry  Classification  System  (NAICS)  codes  were 
identified and used to determine the availability of the business. The overall number 
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of all ready, willing and able businesses in TxDOT’s market is determined by the 2007 
Census Bureau’s County Business Patterns data (see Table 4.2). 
 

Table 4.2: Relative Availabil ity Base on DBE Directory 

NAICS 
Code*

Industry All Firm s
DBE 
F irms

237110 Underground  utility 1 ,114 68

237130 Underground  utility 539 10

237310 Asphalt,  Fencing, Minor Structures 748 154

237990 Rest Area s 326 18

238110 Concrete, Major  Structures 1,623 51

238210 Illumination, Traffic  Control Devices 4,612 70

238320 Painting 1,569 27

238910 Earthwork 2,069 58

238990 Mater ia l Supplie rs 2,164 101

484000 Hauling 8,406 285

5413 10 PS Architects 1,53 7 70

5413 30 PS Engineers 4,597 268

5413 70 PS Surveyors 777 22

561730 Landscaping 4,231 72

Total 34,312 1 ,274
  

* The NAICS includes all 6‐digit NAICS under this code. 
 

The base figure  is calculated by taking the  identified availability of DBEs against the 
identified availability of identified businesses. The calculation (see Figure 4.2) results 
in a base figure of 5.36%. 

Figure 4.2: Base Figure Calculation 
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A  comparison  of  the  DBE  availability  derived  from  the  DBE  Directory/CBP  is 
significantly smaller from the availability derived from the TxDOT’s Bidders List. The 
Directory approach yields a DBE availability of 3.71% while  the 2009 Disparity Study 
shows a  relative availability of  11.20% and  the TxDOT’s modified bidders  list yields a 
relative  availability of  12.67%. We  feel  that  this  significant  variance  requires  further 
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evaluation and may be due in part to the identified highway NAICS are to restrictive. 
Another factor that may be influencing this variance is the fact that many of the firms 
identified do business with other  recipients of DOT  funds, but do not do business 
with  TxDOT.  We  determined  that  this  available  information  justifies  a  ‐1.00% 
adjustment to the DBE Goal. 

Adjustment 3: Past Participation 
TxDOT determines that an adjustment  for past participation  is appropriate.   TxDOT 
utilized goal setting guidelines (“Tips for Goal‐Setting in the DBE Program”) from the 
Office  of  Small  and  Disadvantaged  Business  Utilization  (OSDBU)  web  site  which 
includes  a method  for evaluating  an  adjustment based on past participation.    This 
adjustment  considers  past  participation  as  a  relative  gauge  for  the  anticipated 
participation for FY 2011‐2013. 
 
The  adjustment  to  the  base  figure  is  determined  with  the  median  of  past 
participation.  The median is used instead of the average or mean because it excludes 
outliners; abnormally high or  low numbers.   TxDOT uses six (6) completed years of 
past participation (see Table 4.3) in computing the median value; therefore the value 
is determined by averaging the two middle values.  The resulting calculation yields a 
median value of 12.46% (see Figure 4.3). 

 
Table 4.3: Recent Past DBE Participation 

Fiscal Year Federal Awards DBE Awards DBE % Achieved
2004 $2,735,127,722 $360,031,279  13.16%
2005 $3,154,157,201 $378,993,625  12.02%
2006 $2,690,752,367 $342,867,974  12.74%
2007 $2,656,532,841 $307,091,081  11.56%
2008 $1,984,081,620 $291,922,772  14.71%
2009 $2,389,290,441 $290,826,669  12.17%
2010* $1,123,439,917 $121,077,620  10.78%  

* Note: FY 2010 is not complete.  Available figures only include data for the first six‐
months. 

Figure 4.3: Median Value 
  = (12.17+ 12.74) ÷ 2 
  = 12.46% 
 
We  determined  that  past  participation  is  a  strong  indicator  on  actual  DBE 
participation and that this available  information  justifies a +1.00% adjustment to the 
DBE Goal. 

Adjustment 4: Public Consultation Evidence 
The purpose of the public consultation is to gather evidence and information that can 
assist in the development of the FY 2011‐2013 DBE Goal Methodology. As part of this 
goal  setting  process,  four  public  consultation meetings was  held  in  San  Antonio, 
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Houston, Fort Worth and Amarillo. The purpose of  the meetings was  to meet and 
consult  with  “minority,  women  and  general  contractor  groups,  community 
organizations and other officials or organizations which would be expected to have 
information  concerning  the  availability  of  DBEs  and  non‐DBEs,  the  effects  of 
discrimination  on  opportunities  for DBEs,  and  TxDOT’s  efforts  to  establish  a  level 
playing  field  for  the  participation  of DBEs  (see  §26.45(g)(1)).”  (See Attachment  C: 
Public  Consultation  Meeting  Invitees).  Business  development  organizations, 
chambers of commerce and professional associations were mailed an invitation and a 
detailed  agenda  to  participate  in  a  face‐to‐face  exchange  aimed  at  gathering 
information regarding establishing the overall DBE goal. To ensure their participation, 
telephone  follow‐ups  were  made  to  assess  whether  or  not  they  have  relevant 
information to the goal setting process.  
 
No  new  evidence  was  made  available,  however  participants  made  comments 
concerning  the  market  availability  and  TxDOT  efforts  to  attain  race‐neutral 
participation. The information and evidence received was not sufficient in justifying a 
DBE Goal adjustment. 

SECTION 5: ADJUSTED GOAL 
All available evidence is taken into consideration to determine the adjustments to the 
base  figure. An adjustment  for past participation  is appropriate; therefore the base 
figure is adjusted consideration to all available evidence to reveal the recommended 
adjusted goal (see Figure 5.1). The recommended DBE Goal for FY 2011‐2013 is 12.20%. 

 
Figure 5.1: Adjustment to Base Figure Calculation 

Adjusted Goal = Base Figure + Adjustment 1 + …+ Adjustment 4 
 = 11.45 + 0.75+ -1.00+ 1.00+ 0.00 
 = 12.20% 

Proposed DBE Goal 
12.20% 

SECTION 6: RACE-NEUTRAL AND RACE CONSCIOUS 
PARTICIPATION  
The goal methodology  includes  the methods used  to compute  the DBE goal and a 
determination  of  how  TxDOT  plans  to  meet  the  goals  through  race‐neutral  and  
race‐conscious measures  (see  §26.45(f)(3) and  §26.51(c)). TxDOT plans  to meet  the 
“maximum  feasible  portion  of  [the]  overall  goal  by  using  race‐neutral  means. 
(see §26.51(a)).” 
 
TxDOT  examined  the  race‐neutral  attainment  for  the  past  six  (6)  complete  years  
(see  Table  6.1)  to  determine  the maximum  race‐neutral  participation. On  average, 
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TxDOT achieved 7.18% (see Figure 6.1) of the goal through race‐neutral means.   The 
proposed race‐neutral goal for FY 2011‐2013 is 7.00%. 
 

Table 6.1: Race-Neutral and Race-Conscious Goal vs. Achievement 

Fiscal 
Year

Race‐
Neutral

Race‐
Conscious

Overall
Race‐

Neutral
Race‐

Conscious
Overall

2004 5.00% 7.44% 12.44% 5.89% 7.27% 13.16%
2005 5.00% 7.70% 12.70% 5.96% 6.06% 12.02%
2006 6.54% 6.00% 12.54% 8.14% 4.60% 12.74%
2007 6.12% 6.00% 12.12% 6.76% 4.80% 11.56%
2008 6.12% 6.00% 12.12% 10.52% 4.19% 14.71%
2009 6.00% 5.00% 11.00% 5.81% 6.36% 12.17%
2010* 4.12% 7.50% 12.62% 5.73% 5.05% 10.78%

Goals Achievement

 
* Note: FY 2010 is not complete.  Available figures only include data for 
the first six‐months. 

Figure 6.1:  Average Race-Neutral  
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Proposed Race Neutral 
= 7.00 

 
TxDOT will establish  race‐conscious measures,  contract goals,  to meet  the balance 
(see Figure 6.2) of the overall goal (see §26.51(d)). The proposed Race‐Conscious Goal 
for FY 2011‐2013 is 5.20%. 

Figure 6.2: Race-Conscious Calculation 
lOverallGoalRaceNeutraousRaceConsci =+  
lRaceNeutralOverallGoaousRaceConsci −=  

00.720.12 −=  
5.20% 

SECTION 7: PUBLIC COMMENT 
In accordance with  § 26.45(g)(2), TxDOT published a Public Notice announcing  the 
proposed overall goal and methodology  in general circulations, Texas Register   and 
minority  and  trade  focus  papers  statewide  (see  Attachment  D:  Public  Comment 
Notifications) on June 30, 2010, inviting public review for 30 days and to comment for 
45 days. The public will be afforded the opportunity to review the methodology until 
August 30, 2010 and to submit comments by September 14, 2010. 
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Office of Civil Rights staff will be available at a public comment meeting on August 17, 
2010,  at  the  TxDOT  office  building  at  200  East Riverside Drive  in Austin.  Staff will 
provide  an  overview  of  the  goal‐setting  process  and  the  FY  2011‐2013  DBE  Goal 
Methodology.  The  public  is  invited  to  present  oral  or  written  comments  at  the 
meeting. 
 
Any  comments  that  warrant  a  modification  to  the  FY  2011‐2013  DBE  Goal 
Methodology  will  be  implemented  and  forwarded  to  the  appropriate  US  DOT 
division. 

SECTION 8: ATTACHMENTS 
Attachment A: List of Memorandums of Understanding 
Attachment B: Sample Memorandum of Understanding 
Attachment C: Public Consultation Meeting Invitees 
Attachment D: Public Comment Notifications 
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Attachment A 
List of Memorandums of Understanding 

 
The  following  sub‐recipients  of  TxDOT  highway  design  and  construction  funds 
adopted the TxDOT Memorandum of Understanding (MOU) for DBE Programs. The 
agencies have attended  training programs  sponsored by TxDOT  regarding  the DBE 
Program. 
 
 

Alamo Regional Mobility Authority 
Bexar County 
Camino Real Regional Mobility Authority 
Central Texas Regional Mobility Authority 
City of Abilene 
City of Baytown 
City of Cedar Park 
City of Corpus Christi 
City of Forney 
City of Leander 
City of Manor 
City of Pearland 
City of San Antonio 
City of San Marcos 
City of Taylor 
Harris County 
Hidalgo County 
Montgomery County Pass‐Through Toll Agreement 
North Texas Tollway Authority 
Texas Historical Commission 
Town of Trophy Club 
Travis County 
Val Verde County 
Webb County 
Williamson County 
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Attachment B 
Sample Memorandum of Understanding 
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Attachment C 
Public Consultation Meetings Invitees 

 
The following minority, women’s and general contractor groups, community 
organizations and other official and organization which were invited to attend the 
Public Consultation Meetings.  
 
 

Abilene Black Chamber of Commerce 
Acres Home Center for Business and Economic Development 
African American Chamber of Commerce of San Antonio 
African American News & Issues 
African Chamber of Commerce, D/FW 
African‐American Chamber of Commerce 
AGC of Texas 
American Indian Chamber of Commerce of Texas 
Beaumont Chamber of Commerce 
Bee County Area Hispanic Chamber of Commerce 
Bridging the Gap 
Bryan‐College Station Chamber of Commerce 
Business Assistance Center‐Innercity Community Dev Center 
Camara De Comercio Hispaña De Amarillo (Cacha) 
Capital City African American Chamber of Commerce 
Childress Chamber of Commerce 
Construction Information Network (CIN) 
Corpus Christi Bay Area Minority Business Opportunity Center 
Corpus Christi Hispanic Chamber of Commerce 
Corpus Christi Minority Business Development Center 
Dallas Black Chamber of Commerce 
Dallas Black Contractors Association 
Dallas/ Ft. Worth – MBDC 
Dallas/Ft. Worth/Arlington/ MBDC 
DFW Native American Chamber of Commerce 
Eagle Pass Hispanic Chamber of Commerce 
East Texas Council on African‐American Affairs 
El Mensajero, Inc. 
El Paso Black Chamber of Commerce 
El Paso Hispanic Chamber of Commerce 
El Paso MBDC 
El Paso Minority Business Development Center 
Fort Worth Hispanic Chamber of Commerce 
Fort Worth Metropolitan Black Chamber of Commerce 
Greater Austin Hispanic Chamber of Commerce 
Greater Dallas Asian American Chamber of Commerce 
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Greater Dallas Hispanic Chamber of Commerce 
Greater Killeen Chamber of Commerce 
Greater Marshall Chamber of Commerce 
Greater Orange Area Chamber of Commerce  
Greater San Antonio Chamber of Commerce 
Greater Waco Chamber of Commerce 
Hispanic Chamber of Greater Baytown 
Hispanic Contractors Association of Dallas/Ft Worth 
Houston Citizens Chamber of Commerce 
Houston Hispanic Chamber of Commerce 
Houston MBDC 
Jasper/Lake Sam Rayburn Area Chamber of Commerce 
Kilgore Chamber of Commerce 
Lamar County Chamber of Commerce 
Laredo Chamber of Commerce 
Longview Metro Black Chamber of Commerce 
Lubbock Black Chamber of Entrepreneurs, Inc. 
Lubbock Hispanic Chamber of Commerce 
Lufkin/Angelina County Chamber of Commerce 
McAllen Chamber of Commerce 
McAllen Hispanic Chamber of Commerce 
Mexican American Network of Odessa, Inc. (MANO) 
Midland Black Chamber of Entrepreneurs, Inc. 
Midland Hispanic Chamber of Commerce 
NAACP (Austin Office) 
NAACP (San Antonio Office) 
National Association for the Advancement of Colored People 
National Association of African American Chamber of Commerce 
National Association of Women in Construction 
Pampa Chamber of Commerce 
Pharr Chamber of Commerce 
Professional Women’s Association 
Rio Grande City Chamber of Commerce 
Round Rock Chamber of Commerce 
San Angelo Chamber of Commerce 
San Antonio Hispanic Chamber of Commerce 
San Antonio MBDC 
San Antonio Women’s Chamber of Commerce 
San Marcos Hispanic Chamber of Commerce 
San Saba County Chamber of Commerce 
Seguin‐Guadalupe County Hispanic Chamber of Commerce 
Seminole Area Chamber of Commerce  
Smithville Chamber of Commerce 
South Texas MBDC 
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Texarkana Chamber of Commerce 
Texas Asian Chamber of Commerce 
Texas Association of African‐American Chamber of Commerce 
Texas Association of Mexican‐American Chamber of Commerce 
Texas State Conference of NAACP 
Texas Tech University Small Business Development Center 
Texas Workforce Center of El Paso 
Tulia Chamber of Commerce 
Tyler Area Chamber of Commerce  
Tyler Metropolitan Chamber of Commerce 
U. S. Dept of Commerce Minority Business Dev Agency 
U. S. Pan Asian American Chamber of Commerce‐Southwest 
U. S. Small Business Administration  
Victoria Hispanic Chamber of Commerce 
Women’s Business Council – Southwest 
Women’s Chamber of Commerce of Texas 
Women’s Enterprise 
Yoakum Chamber of Commerce 
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Attachment D 
Public Comment Notifications 

 
The following is a list of the general circulation and minority‐focused media that are 
contacted to post a public notice for the examination of the DBE Goal Methodology.  
 
 

Abilene Reporter News 
Austin American Statesman 
Amarillo Globe News 
Beaumont Enterprise 
Brownwood Bulletin 
Corpus Christi Caller Times 
Childress Index 
Dallas Morning News 
El Paso Times 
Fort Worth Star Telegram 
Houston Chronicle 
Laredo Morning News 
Longview News Journal 
Lubbock Avalanche Journal 
McAllen Monitor 
San Antonio Express News 
African American News & Issues 
La Prensa 
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	000--1966
	Disadvantaged Business Enterprise in Federal Aid Contracts
	1. Description. The purpose of this Special Provision is to carry out the U. S. Department of Transportation's (DOT) policy of ensuring nondiscrimination in the award and administration of DOT assisted contracts and creating a level playing field on which firms owned and controlled by individuals who are determined to be socially and economically disadvantaged can compete fairly for DOT assisted contracts.  If the Disadvantaged Business Enterprise (DBE) goal is greater than zero, Article A, “Disadvantaged Business Enterprise in Federal Aid Contracts”, of this Special Provision shall apply to this contract.  If there is no DBE goal, Article B, “Race-Neutral DBE Participation”, of this Special Provision shall apply to this contract.  The percentage goal for DBE participation in the work to be performed under this contract will be shown on the proposal.
	A. Article A. Disadvantaged Business Enterprise in Federal Aid Contracts.
	1. Policy. It is the policy of the DOT and the Texas Department of Transportation (henceforth the “Department”) that DBEs, as defined in 49 CFR Part 26, Subpart A and the Department's DBE Program, shall have the opportunity to participate in the performance of contracts financed in whole or in part with Federal funds. The DBE requirements of 49 CFR Part 26, and the Department’s DBE Program, apply to this contract as follows:
	a. The Contractor will solicit DBEs through reasonable and available means, as defined in 49 CFR Part 26, Appendix A and the Department's DBE Program, or show a good faith effort to meet the DBE goal for this contract.
	b. The Contractor, subrecipient or subcontractor shall not discriminate on the basis of race, color, national origin, or sex in the performance of this contract. The contractor shall carry out applicable requirements of 49 CFR Part 26 in the award and administration of DOT-assisted contracts. Failure by the contractor to carry out these requirements is a material breach of this contract, which may result in the termination of this contract or such other remedy as the recipient deems appropriate.
	c. The requirements of this Special Provision shall be physically included in any subcontract.
	d.  By signing the contract proposal, the Bidder is certifying that the DBE goal as stated in the proposal will be met by obtaining commitments from eligible DBEs or that the Bidder will provide acceptable evidence of good faith effort to meet the commitment. The Department will determine the adequacy of a Contractor's efforts to meet the contract goal, within 10 business days, excluding national holidays, from receipt of the information outlined in this Special Provision under Section 1.A.3, “Contractor's Responsibilities.”  If the requirements of Section 1.A.3 are met, the conditional situation will be removed and the contract will be forwarded to the Contractor for execution.
	 2. Definitions.
	a. “Broker” is an intermediary or middleman that does not take possession of a commodity or act as a regular dealer selling to the public.
	b. “Disadvantaged Business Enterprise” or “DBE” is defined in the standard specifications, Article 1, Definition of Terms.
	c. “DBE Joint Venture” means an association of a DBE firm and 1 or more other firm(s) to carry out a single business enterprise for profit for which purpose they combine their property, capital, efforts, skills and knowledge, and in which the DBE is responsible for a distinct, clearly defined portion of the work of the contract and whose share in the capital contribution, control, management, risks, and profits of the joint venture are commensurate with its ownership interest.
	d. “DOT” means the U.S. Department of Transportation, including the Office of the Secretary, the Federal Highway Administration (FHWA), the Federal Transit Administration (FTA), and the Federal Aviation Administration (FAA).
	e. “Federal Aid Contract” is any contract between the Texas Department of Transportation and a Contractor which is paid for in whole or in part with DOT financial assistance.
	f. “Good Faith Effort” means efforts to achieve a DBE goal or other requirement of this Special Provision which, by their scope, intensity, and appropriateness to the objective, can reasonably be expected to fulfill the program requirement.
	g. “Manufacturer” is a firm that operates or maintains a factory or establishment that produces, on the premises, the materials, supplies, articles, or equipment required under the contract and of the general character described by the specifications.”
	h. “Race-conscious” means a measure or program that is focused specifically on assisting only DBEs, including women-owned businesses.
	i. “Race-neutral DBE Participation” means any participation by a DBE through customary competitive procurement procedures.
	j. “Regular Dealer” is a firm that owns, operates, or maintains a store, warehouse, or other establishment in which the materials, supplies, articles or equipment of the general character described by the specifications and required under the contract are bought, kept in stock, and regularly sold or leased to the public in the usual course of business.  To be a regular dealer, the firm must be an established, regular business that engages in, as its principal business and under its own name, the purchase and sale or lease of the products in question.
	A regular dealer in such bulk items as steel, cement, gravel, stone, and petroleum products need not keep such products in stock if it owns and operates distribution equipment for the products.  Any supplementing of regular dealers own distribution equipment shall be by a long-term lease agreement and not on an ad hoc or contract-by-contract basis.  Brokers, packagers, manufacturers' representatives, or other persons who arrange or expedite transactions shall not be regarded as a regular dealer.
	k. “Texas Unified Certification Program” or “TUCP” provides one-stop shopping to applicants for certification, such that applicants are required to apply only once for a DBE certification that will be honored by all recipients of federal funds in the state.  The TUCP by Memorandum of Agreement established six member entities to serve as certifying agents for Texas in specified regions.

	3. Contractor’s Responsibilities. These requirements must be satisfied by the Contractor.
	a.  After conditional award of the contract, the Contractor shall submit a completed Form SMS.4901 “DBE Commitment Agreement”, From SMS 4901-T “DBE Trucking Commitment Agreement”, or Form SMS.4901-MS “DBE Material & Supplier Commitment Agreement” for each DBE he/she intends to use to satisfy the DBE goal or a good faith effort to explain why the goal could not be reached, so as to arrive in the Department's Office of Civil Rights (OCR) in Austin, Texas not later than 5:00 p.m. on the 10th business day, excluding national holidays, after the conditional award of the contract.  When requested, additional time, not to exceed 7 business days, excluding national holidays, may be granted based on documentation submitted by the Contractor.
	b.  DBE prime Contractors may receive credit toward the DBE goal for work performed by his/her own forces and work subcontracted to DBEs. A DBE prime must make a good faith effort to meet the goals. In the event a DBE prime subcontracts to a non-DBE, that information must be reported on Form SMS.4902.
	c.  A Contractor who cannot meet the contract goal, in whole or in part, shall make adequate good faith efforts to obtain DBE participation as so stated and defined in 49 CFR Part 26, Appendix A. The following is a list of the types of action that may be considered as good faith efforts. It is not intended to be a mandatory checklist, nor is it intended to be exclusive or exhaustive.  Other factors or types of efforts may be relevant in appropriate cases.
	d.  Should the bidder to whom the contract is conditionally awarded refuse, neglect or fail to meet the DBE goal or comply with good faith effort requirements, the proposal guaranty filed with the bid shall become the property of the state, not as a penalty, but as liquidated damages to the Department.
	e.  The preceding information shall be submitted directly to the Office of Civil Rights, Texas Department of Transportation, 125 E. 11th Street, Austin, Texas 78701-2483.
	f.  The Contractor shall not terminate for convenience a DBE subcontractor named in the commitment submitted under Section 1.A.3.a, of this Special Provision. Prior to terminating or removing a DBE subcontractor named in the commitment, the Contractor must have a written consent of the Department.
	g. The Contractor shall also make a good faith effort to replace a DBE subcontractor that is unable to perform successfully with another DBE, to the extent needed to meet the contract goal. The Contractor shall submit a completed Form 4901 “DBE Commitment Agreement”, From SMS 4901-T “DBE Trucking Commitment Agreement”, or Form SMS.4901-MS “DBE Material & Supplier Commitment Agreement” for the substitute DBE firm(s). Any substitution of DBEs shall be subject to approval by the Department. Prior to approving the substitution, the Department will request a statement from the DBE concerning it being replaced.
	h.  The Contractor shall designate a DBE liaison officer who will administer the Contractor’s DBE program and who will be responsible for maintenance of records of efforts and contacts made to subcontract with DBEs.
	i.  Contractors are encouraged to investigate the services offered by banks owned and controlled by disadvantaged individuals and to make use of these banks where feasible.

	4.   Eligibility of DBEs.
	a.  The member entities of the TUCP certify the eligibility of DBEs and DBE joint ventures to perform DBE subcontract work on DOT financially assisted contracts.
	b.  The Department maintains the Texas Unified Certification Program DBE Directory containing the names of firms that have been certified to be eligible to participate as DBE’s on DOT financially assisted contracts. This Directory is available from the Department’s OCR. An update of the Directory can be found on the Internet at http://www.dot.state.tx.us/business/tucp/default.htm.
	c.  Only DBE firms certified at the time commitments are submitted are eligible to be used in the information furnished by the Contractor as required under Section 1.A.3.a. and 3.g. above. For purposes of the DBE goal on this project, DBEs will only be allowed to perform work in the categories of work for which they are certified.
	d.  Only DBE firms certified at the time of execution of a contract/subcontract/purchase order, are eligible for DBE goal participation.

	5.   Determination of DBE Participation. When a DBE participates in a contract, only the values of the work actually performed by the DBE, as referenced below, shall be counted by the prime contractor toward DBE goals:
	a.  The total amount paid to the DBE for work performed with his/her own forces is counted toward the DBE goal.  When a DBE subcontracts part of the work of its contract to another firm, the value of the subcontracted work may be counted toward DBE goals only if the subcontractor is itself a DBE.  Work that a DBE subcontracts to a non-DBE firm does not count toward DBE goals. 
	b. A Contractor may count toward its DBE goal a portion of the total value of the contract amount paid to a DBE joint venture equal to the distinct, clearly defined portion of the work of the contract performed by the DBE.
	(1)    A Contractor may count toward its DBE goal only expenditures to DBEs that perform a commercially useful function (CUF) in the work of a contract or purchase order.  A DBE is considered to perform a CUF when it is responsible for execution of the work of the contract and is carrying out its responsibilities by actually performing, managing, and supervising the work involved. To perform a CUF, the DBE must also be responsible, with respect to materials and supplies used on the contract, for negotiating price, determining quality and quantity, ordering the material, and installing (where applicable) and paying for the material itself.
	(2) A DBE does not perform a CUF if its role is limited to that of an extra participant in a transaction, contract, or project through which funds are passed in order to obtain the appearance of DBE participation.
	(a) The Contractor receives credit for the total value of the transportation services the DBE provides on a contract using trucks it owns, insures, and operates using drivers it employs.
	(b) The DBE may lease trucks from another DBE firm, including an owner operator who is certified as a DBE. The DBE who leases trucks from another DBE receives credit for the total value of the transportation services the lessee DBE provides on the Contract.
	(c) The DBE may also lease trucks from a non-DBE firm, including from an owner-operator. The DBE who leases trucks from a non-DBE is entitled to credit for the total value of transportation services provided by non-DBE lessees not to exceed the value of transportation services provided by the DBE-owned trucks on the contract. Additional participation by non-DBE lessees receive credit only for the fee or commission it receives as result of the lease arrangement 
	(d) A lease must indicate that the DBE has exclusive use of and control over the trucks giving the DBE absolute priority for use of the leased trucks. Leased trucks must display the name and identification number of the DBE.
	(4) When a DBE is presumed not to be performing a CUF the DBE may present evidence to rebut this presumption.
	(5) Project materials or supplies acquired from an affiliate of the prime contractor can not directly or indirectly (2nd or lower tier subcontractor) be used for DBE goal credit.

	c. A Contractor may count toward its DBE goals expenditures for materials and supplies obtained from a DBE manufacturer, provided that the DBE assumes the actual and contractual responsibility for the materials and supplies. Count expenditures with DBEs for materials or supplies toward DBE goals as provided in the following:
	d. If the Contractor chooses to assist a DBE firm, other than a manufacturing material supplier or regular dealer, and the DBE firm accepts the assistance, the Contractor may act solely as a guarantor by use of a two-party check for payment of materials to be used on the project by the DBE.  The material supplier must invoice the DBE who will present the invoice to the Contractor.  The Contractor may issue a joint check to the DBE and the material supplier and the DBE firm must issue the remittance to the material supplier. No funds shall go directly from the Contractor to the material supplier. The DBE firm may accept or reject this joint checking arrangement. 
	The Contractor must obtain approval from the Department prior to implementing the use of joint check arrangements with the DBE. Submit to the Department, Joint Check Approval Form 2178 for requesting approval.  Provide copies of cancelled joint checks upon request. No DBE goal credit will be allowed for the cost of DBE materials that are paid by the Contractor directly to the material supplier.
	e. No DBE goal credit will be allowed for supplies and equipment the DBE subcontractor leases from the contractor or its affiliates. 
	f.  No DBE goal credit will be allowed for the period of time determined by the Department that the DBE was not performing a CUF.  The denial period of time may occur before or after a determination has been made by the department. In case of the denial of credit for non-performance of a CUF of a DBE, the Contractor will be required to provide a substitute DBE to meet the contract goal or provide an adequate good faith effort when applicable.

	6.   Records and Reports.
	a.  The Contractor shall submit monthly reports, after work begins, on DBE payments to meet the DBE goal and for DBE or HUB race-neutral participation. Report payments made to non-DBE HUBs. The monthly report is to be sent to the Area Engineer. These reports will be due within 15 days after the end of a calendar month. These reports will be required until all DBE subcontracting or material supply activity is completed. Form SMS.4903, “DBE Progress Report,” is to be used for monthly reporting. Form. SMS.4904, “DBE Final Report,” is to be used as a final summary of DBE payments submitted upon completion of the project. The original final report must be submitted to the OCR and a copy must be submitted to the Area Engineer. These forms may be obtained from the Department or may be reproduced by the Contractor. The Department may verify the amounts being reported as paid to DBEs by requesting copies of cancelled checks paid to DBEs on a random basis. Cancelled checks and invoices should reference the Department’s project number.
	b.  DBE subcontractors and/or material suppliers should be identified on the monthly report by Vendor Number, name, and the amount of actual payment made to each during the monthly period. Negative reports are required when no activity has occurred in a monthly period.
	c.  All such records must be retained for a period of 3 years following completion of the contract work, and shall be available at reasonable times and places for inspection by authorized representatives of the Department or the DOT.  Provide copies of subcontracts or agreements and other documentation upon request.
	d.  Prior to receiving final payment, the Contractor shall submit Form SMS.4904, “DBE Final Report”. If the DBE goal requirement is not met, documentation supporting Good Faith Efforts, as outlined in Section 1.A.3.c of this Special Provision, must be submitted with the “DBE Final Report.”
	e.  Provide a certification of prompt payment, the Prompt Payment Certification Form 2177, to certify that all subcontractors and suppliers were paid from the previous months payments and retainage was released for those whose work is complete.  Submit the completed form each month and the month following the month when final acceptance occurred at the end of the project.

	7.   Compliance of Contractor. To ensure that DBE requirements of this DOT assisted contract are complied with, the Department will monitor the Contractor’s efforts to involve DBEs during the performance of this contract. This will be accomplished by a review of monthly reports submitted to the Area Engineer by the Contractor indicating his progress in achieving the DBE contract goal, and by compliance reviews conducted on the project site by the Department.
	   The Contractor shall receive credit toward the DBE goal based on actual payments to the DBE subcontractor. The Contractor shall notify the Area Engineer if he/she withholds or reduces payment to any DBE subcontractor. The Contractor shall submit an affidavit detailing the DBE subcontract payments prior to receiving final payment for the contract.

	B. Article B. Race-Neutral Disadvantaged Business Enterprise Participation.  It is the policy of the DOT that Disadvantaged Business Enterprises (DBE) as defined in 49 CFR Part 26 Subpart A, be given the opportunity to compete fairly for contracts and subcontracts financed in whole or in part with Federal funds and that a maximum feasible portion of the Department's overall DBE goal be met using race-neutral means.  Consequently, if there is no DBE goal, the DBE requirements of 49 CFR Part 26, apply to this contract as follows:
	The Contractor, subrecipient or subcontractor shall not discriminate on the basis of race, color, national origin, or sex in the performance of this contract. The Contractor shall carry out applicable requirements of 49 CFR Part 26 in the award and administration of DOT-assisted contracts. Failure by the contractor to carry out these requirements is a material breach of this contract, which may result in the termination of this contract or such other remedy as the recipient deems appropriate.
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	Disadvantaged Business Enterprise in Federal Aid Contracts
	1. Description. The purpose of this Special Provision is to carry out the U. S. Department of Transportation's (DOT) policy of ensuring nondiscrimination in the award and administration of DOT assisted contracts and creating a level playing field on which firms owned and controlled by individuals who are determined to be socially and economically disadvantaged can compete fairly for DOT assisted contracts.  If the Disadvantaged Business Enterprise (DBE) goal is greater than zero, Article A, “Disadvantaged Business Enterprise in Federal Aid Contracts”, of this Special Provision shall apply to this contract.  If there is no DBE goal, Article B, “Race-Neutral DBE Participation”, of this Special Provision shall apply to this contract.  The percentage goal for DBE participation in the work to be performed under this contract will be shown on the proposal.
	A. Article A. Disadvantaged Business Enterprise in Federal Aid Contracts.
	1. Policy. It is the policy of the DOT and the Texas Department of Transportation (henceforth the “Department”) that DBEs, as defined in 49 CFR Part 26, Subpart A and the Department's DBE Program, shall have the opportunity to participate in the performance of contracts financed in whole or in part with Federal funds. The DBE requirements of 49 CFR Part 26, and the Department’s DBE Program, apply to this contract as follows:
	a. The Contractor will solicit DBEs through reasonable and available means, as defined in 49 CFR Part 26, Appendix A and the Department's DBE Program, or show a good faith effort to meet the DBE goal for this contract.
	b. The Contractor, subrecipient or subcontractor shall not discriminate on the basis of race, color, national origin, or sex in the performance of this contract. The contractor shall carry out applicable requirements of 49 CFR Part 26 in the award and administration of DOT-assisted contracts. Failure by the contractor to carry out these requirements is a material breach of this contract, which may result in the termination of this contract or such other remedy as the recipient deems appropriate.
	c. The requirements of this Special Provision shall be physically included in any subcontract.
	d.  By signing the contract proposal, the Bidder is certifying that the DBE goal as stated in the proposal will be met by obtaining commitments from eligible DBEs or that the Bidder will provide acceptable evidence of good faith effort to meet the commitment. The Department will determine the adequacy of a Contractor's efforts to meet the contract goal, within 10 business days, excluding national holidays, from receipt of the information outlined in this Special Provision under Section 1.A.3, “Contractor's Responsibilities.”  If the requirements of Section 1.A.3 are met, the conditional situation will be removed and the contract will be forwarded to the Contractor for execution.
	 2. Definitions.
	a. “Broker” is an intermediary or middleman that does not take possession of a commodity or act as a regular dealer selling to the public.
	b. “Disadvantaged Business Enterprise” or “DBE” is defined in the standard specifications, Article 1, Definition of Terms.
	c. “DBE Joint Venture” means an association of a DBE firm and 1 or more other firm(s) to carry out a single business enterprise for profit for which purpose they combine their property, capital, efforts, skills and knowledge, and in which the DBE is responsible for a distinct, clearly defined portion of the work of the contract and whose share in the capital contribution, control, management, risks, and profits of the joint venture are commensurate with its ownership interest.
	d. “DOT” means the U.S. Department of Transportation, including the Office of the Secretary, the Federal Highway Administration (FHWA), the Federal Transit Administration (FTA), and the Federal Aviation Administration (FAA).
	e. “Federal Aid Contract” is any contract between the Texas Department of Transportation and a Contractor which is paid for in whole or in part with DOT financial assistance.
	f. “Good Faith Effort” means efforts to achieve a DBE goal or other requirement of this Special Provision which, by their scope, intensity, and appropriateness to the objective, can reasonably be expected to fulfill the program requirement.
	g. “Manufacturer” is a firm that operates or maintains a factory or establishment that produces, on the premises, the materials, supplies, articles, or equipment required under the contract and of the general character described by the specifications.”
	h. “Race-conscious” means a measure or program that is focused specifically on assisting only DBEs, including women-owned businesses.
	i. “Race-neutral DBE Participation” means any participation by a DBE through customary competitive procurement procedures.
	j. “Regular Dealer” is a firm that owns, operates, or maintains a store, warehouse, or other establishment in which the materials, supplies, articles or equipment of the general character described by the specifications and required under the contract are bought, kept in stock, and regularly sold or leased to the public in the usual course of business.  To be a regular dealer, the firm must be an established, regular business that engages in, as its principal business and under its own name, the purchase and sale or lease of the products in question.
	A regular dealer in such bulk items as steel, cement, gravel, stone, and petroleum products need not keep such products in stock if it owns and operates distribution equipment for the products.  Any supplementing of regular dealers own distribution equipment shall be by a long-term lease agreement and not on an ad hoc or contract-by-contract basis.  Brokers, packagers, manufacturers' representatives, or other persons who arrange or expedite transactions shall not be regarded as a regular dealer.
	k. “Texas Unified Certification Program” or “TUCP” provides one-stop shopping to applicants for certification, such that applicants are required to apply only once for a DBE certification that will be honored by all recipients of federal funds in the state.  The TUCP by Memorandum of Agreement established six member entities to serve as certifying agents for Texas in specified regions.

	3. Contractor’s Responsibilities. These requirements must be satisfied by the Contractor.
	a.  After conditional award of the contract, the Contractor shall submit a completed Form SMS.4901 “DBE Commitment Agreement”, From SMS 4901-T “DBE Trucking Commitment Agreement”, or Form SMS.4901-MS “DBE Material & Supplier Commitment Agreement” for each DBE he/she intends to use to satisfy the DBE goal or a good faith effort to explain why the goal could not be reached, so as to arrive in the Department's Office of Civil Rights (OCR) in Austin, Texas not later than 5:00 p.m. on the 10th business day, excluding national holidays, after the conditional award of the contract.  When requested, additional time, not to exceed 7 business days, excluding national holidays, may be granted based on documentation submitted by the Contractor.
	b.  DBE prime Contractors may receive credit toward the DBE goal for work performed by his/her own forces and work subcontracted to DBEs. A DBE prime must make a good faith effort to meet the goals. In the event a DBE prime subcontracts to a non-DBE, that information must be reported on Form SMS.4902.
	c.  A Contractor who cannot meet the contract goal, in whole or in part, shall make adequate good faith efforts to obtain DBE participation as so stated and defined in 49 CFR Part 26, Appendix A. The following is a list of the types of action that may be considered as good faith efforts. It is not intended to be a mandatory checklist, nor is it intended to be exclusive or exhaustive.  Other factors or types of efforts may be relevant in appropriate cases.
	d.  Should the bidder to whom the contract is conditionally awarded refuse, neglect or fail to meet the DBE goal or comply with good faith effort requirements, the proposal guaranty filed with the bid shall become the property of the state, not as a penalty, but as liquidated damages to the Department.
	e.  The preceding information shall be submitted directly to the Office of Civil Rights, Texas Department of Transportation, 125 E. 11th Street, Austin, Texas 78701-2483.
	f.  The Contractor shall not terminate for convenience a DBE subcontractor named in the commitment submitted under Section 1.A.3.a, of this Special Provision. Prior to terminating or removing a DBE subcontractor named in the commitment, the Contractor must have a written consent of the Department.
	g. The Contractor shall also make a good faith effort to replace a DBE subcontractor that is unable to perform successfully with another DBE, to the extent needed to meet the contract goal. The Contractor shall submit a completed Form 4901 “DBE Commitment Agreement”, From SMS 4901-T “DBE Trucking Commitment Agreement”, or Form SMS.4901-MS “DBE Material & Supplier Commitment Agreement” for the substitute DBE firm(s). Any substitution of DBEs shall be subject to approval by the Department. Prior to approving the substitution, the Department will request a statement from the DBE concerning it being replaced.
	h.  The Contractor shall designate a DBE liaison officer who will administer the Contractor’s DBE program and who will be responsible for maintenance of records of efforts and contacts made to subcontract with DBEs.
	i.  Contractors are encouraged to investigate the services offered by banks owned and controlled by disadvantaged individuals and to make use of these banks where feasible.

	4.   Eligibility of DBEs.
	a.  The member entities of the TUCP certify the eligibility of DBEs and DBE joint ventures to perform DBE subcontract work on DOT financially assisted contracts.
	b.  The Department maintains the Texas Unified Certification Program DBE Directory containing the names of firms that have been certified to be eligible to participate as DBE’s on DOT financially assisted contracts. This Directory is available from the Department’s OCR. An update of the Directory can be found on the Internet at http://www.dot.state.tx.us/business/tucp/default.htm.
	c.  Only DBE firms certified at the time commitments are submitted are eligible to be used in the information furnished by the Contractor as required under Section 1.A.3.a. and 3.g. above. For purposes of the DBE goal on this project, DBEs will only be allowed to perform work in the categories of work for which they are certified.
	d.  Only DBE firms certified at the time of execution of a contract/subcontract/purchase order, are eligible for DBE goal participation.

	5.   Determination of DBE Participation. When a DBE participates in a contract, only the values of the work actually performed by the DBE, as referenced below, shall be counted by the prime contractor toward DBE goals:
	a.  The total amount paid to the DBE for work performed with his/her own forces is counted toward the DBE goal.  When a DBE subcontracts part of the work of its contract to another firm, the value of the subcontracted work may be counted toward DBE goals only if the subcontractor is itself a DBE.  Work that a DBE subcontracts to a non-DBE firm does not count toward DBE goals. 
	b. A Contractor may count toward its DBE goal a portion of the total value of the contract amount paid to a DBE joint venture equal to the distinct, clearly defined portion of the work of the contract performed by the DBE.
	(1)    A Contractor may count toward its DBE goal only expenditures to DBEs that perform a commercially useful function (CUF) in the work of a contract or purchase order.  A DBE is considered to perform a CUF when it is responsible for execution of the work of the contract and is carrying out its responsibilities by actually performing, managing, and supervising the work involved. To perform a CUF, the DBE must also be responsible, with respect to materials and supplies used on the contract, for negotiating price, determining quality and quantity, ordering the material, and installing (where applicable) and paying for the material itself.
	(2) A DBE does not perform a CUF if its role is limited to that of an extra participant in a transaction, contract, or project through which funds are passed in order to obtain the appearance of DBE participation.
	(a) The Contractor receives credit for the total value of the transportation services the DBE provides on a contract using trucks it owns, insures, and operates using drivers it employs.
	(b) The DBE may lease trucks from another DBE firm, including an owner operator who is certified as a DBE. The DBE who leases trucks from another DBE receives credit for the total value of the transportation services the lessee DBE provides on the Contract.
	(c) The DBE may also lease trucks from a non-DBE firm, including from an owner-operator. The DBE who leases trucks from a non-DBE is entitled to credit for the total value of transportation services provided by non-DBE lessees not to exceed the value of transportation services provided by the DBE-owned trucks on the contract. Additional participation by non-DBE lessees receive credit only for the fee or commission it receives as result of the lease arrangement 
	(d) A lease must indicate that the DBE has exclusive use of and control over the trucks giving the DBE absolute priority for use of the leased trucks. Leased trucks must display the name and identification number of the DBE.
	(4) When a DBE is presumed not to be performing a CUF the DBE may present evidence to rebut this presumption.
	(5) Project materials or supplies acquired from an affiliate of the prime contractor can not directly or indirectly (2nd or lower tier subcontractor) be used for DBE goal credit.

	c. A Contractor may count toward its DBE goals expenditures for materials and supplies obtained from a DBE manufacturer, provided that the DBE assumes the actual and contractual responsibility for the materials and supplies. Count expenditures with DBEs for materials or supplies toward DBE goals as provided in the following:
	d. If the Contractor chooses to assist a DBE firm, other than a manufacturing material supplier or regular dealer, and the DBE firm accepts the assistance, the Contractor may act solely as a guarantor by use of a two-party check for payment of materials to be used on the project by the DBE.  The material supplier must invoice the DBE who will present the invoice to the Contractor.  The Contractor may issue a joint check to the DBE and the material supplier and the DBE firm must issue the remittance to the material supplier. No funds shall go directly from the Contractor to the material supplier. The DBE firm may accept or reject this joint checking arrangement. 
	The Contractor must obtain approval from the Department prior to implementing the use of joint check arrangements with the DBE. Submit to the Department, Joint Check Approval Form 2178 for requesting approval.  Provide copies of cancelled joint checks upon request. No DBE goal credit will be allowed for the cost of DBE materials that are paid by the Contractor directly to the material supplier.
	e. No DBE goal credit will be allowed for supplies and equipment the DBE subcontractor leases from the contractor or its affiliates. 
	f.  No DBE goal credit will be allowed for the period of time determined by the Department that the DBE was not performing a CUF.  The denial period of time may occur before or after a determination has been made by the department. In case of the denial of credit for non-performance of a CUF of a DBE, the Contractor will be required to provide a substitute DBE to meet the contract goal or provide an adequate good faith effort when applicable.

	6.   Records and Reports.
	a.  The Contractor shall submit monthly reports, after work begins, on DBE payments to meet the DBE goal and for DBE or HUB race-neutral participation. Report payments made to non-DBE HUBs. The monthly report is to be sent to the Area Engineer. These reports will be due within 15 days after the end of a calendar month. These reports will be required until all DBE subcontracting or material supply activity is completed. Form SMS.4903, “DBE Progress Report,” is to be used for monthly reporting. Form. SMS.4904, “DBE Final Report,” is to be used as a final summary of DBE payments submitted upon completion of the project. The original final report must be submitted to the OCR and a copy must be submitted to the Area Engineer. These forms may be obtained from the Department or may be reproduced by the Contractor. The Department may verify the amounts being reported as paid to DBEs by requesting copies of cancelled checks paid to DBEs on a random basis. Cancelled checks and invoices should reference the Department’s project number.
	b.  DBE subcontractors and/or material suppliers should be identified on the monthly report by Vendor Number, name, and the amount of actual payment made to each during the monthly period. Negative reports are required when no activity has occurred in a monthly period.
	c.  All such records must be retained for a period of 3 years following completion of the contract work, and shall be available at reasonable times and places for inspection by authorized representatives of the Department or the DOT.  Provide copies of subcontracts or agreements and other documentation upon request.
	d.  Prior to receiving final payment, the Contractor shall submit Form SMS.4904, “DBE Final Report”. If the DBE goal requirement is not met, documentation supporting Good Faith Efforts, as outlined in Section 1.A.3.c of this Special Provision, must be submitted with the “DBE Final Report.”
	e.  Provide a certification of prompt payment, the Prompt Payment Certification Form 2177, to certify that all subcontractors and suppliers were paid from the previous months payments and retainage was released for those whose work is complete.  Submit the completed form each month and the month following the month when final acceptance occurred at the end of the project.

	7.   Compliance of Contractor. To ensure that DBE requirements of this DOT assisted contract are complied with, the Department will monitor the Contractor’s efforts to involve DBEs during the performance of this contract. This will be accomplished by a review of monthly reports submitted to the Area Engineer by the Contractor indicating his progress in achieving the DBE contract goal, and by compliance reviews conducted on the project site by the Department.
	   The Contractor shall receive credit toward the DBE goal based on actual payments to the DBE subcontractor. The Contractor shall notify the Area Engineer if he/she withholds or reduces payment to any DBE subcontractor. The Contractor shall submit an affidavit detailing the DBE subcontract payments prior to receiving final payment for the contract.

	B. Article B. Race-Neutral Disadvantaged Business Enterprise Participation.  It is the policy of the DOT that Disadvantaged Business Enterprises (DBE) as defined in 49 CFR Part 26 Subpart A, be given the opportunity to compete fairly for contracts and subcontracts financed in whole or in part with Federal funds and that a maximum feasible portion of the Department's overall DBE goal be met using race-neutral means.  Consequently, if there is no DBE goal, the DBE requirements of 49 CFR Part 26, apply to this contract as follows:
	The Contractor, subrecipient or subcontractor shall not discriminate on the basis of race, color, national origin, or sex in the performance of this contract. The Contractor shall carry out applicable requirements of 49 CFR Part 26 in the award and administration of DOT-assisted contracts. Failure by the contractor to carry out these requirements is a material breach of this contract, which may result in the termination of this contract or such other remedy as the recipient deems appropriate.
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