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iqs ; i Q H : . Form SMS 4801
Disadvantaged Business Enterprise (DBE) Program oy 06:08)

Commitment Agreement Form Fage 1 of 1

Fexas
Ompartimmnt
of Trangportation

This commitment is subject to the award and receipt of a signed contract from the
Texas Department of Transportation for the subject project.

Project #: { County: | Contract-CSJ:
Items of work to be performed (attach a list of work items if more room is required):
Bid Item #  [Mem Description| Unit of Measure Unit Price Quantity Total Per ltem
Total

The contractor certifies by signature on this agreement that subcontracts will be executed between the prime contractor and
the DBE subcontractors as listed on the agreement form. If a DBE Subcontractor is unable to perform the work as listed on
this agreement form, the prime contractor will follow the substitution/replacement approval process as outlined in the

Contract DBE Special Provision.

IMPORTANT: The signatures of the prime contractor and the DBE,
and the total commitment amount must always be on the same page.

Prime Contractor: Name/Title (please print):

Address: Signature:

Phone: | Fax:

E-mail: Date:

DBE: Name/Title (please print):

Vendor No.:

Address: Signature:

Phone: ﬁ‘ax:

E~mail: Date:

Subcontractor (if the DBE will be a second tier sub): Name/Title (please print):

Address: Signpature: o

Phone: Fax:

E-mail: / Date: ]
7

Tl Texas Department of Tramsporiation mamitams the information collected through this Torm. With few exceptions, you are entitled on
request to be informed about the information that we colleet about you. Under §§552.021 and 552.023 of the T Government Code, vou
also are entitled 16 receive and revicw the information, Under §559.004 of the Government Code. vou are also entitied to have us correct
wformanon sbout you that is incorrect.

cnsure prompt and efficient handling of vour project file we are requesting thut all commitments o be presented W the Ulfice of Civil

Rights, using this basic format,
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Form SME 4803

Texas Department of Transportation  sus 03
DBE Monthly Progress Report Page ! of 1

Texas
Departeent
of Transportation

Project. , Contract CSJ:
County: District:
Letting Date: For Month of (Mo./Yr.):
Contractor: Contract Amount:
DBE Goal: % DBE Goal Dollars:
** DBE **$ Amt Paid
N $ Amt Paid to Non-DBE
Vendor Name of DBE :rC for Work 2nd DABfgiizig;ie For TxDOT
Number SubiSupplier RN Performed Tier Subs (X-Y) use Only
this Period and Haulers
X) (Y)

« Race Conscious or Race Neutral.

«  Goal/commitment progress report amount and/or race-neutral amount. Do not subtract non-DBE second-tier
subcontractors and haulers from this column.

«++ Report amount of payment DBE subcontractors paid to non-DBE subcontractorsfhaulers.

if using a non-DBE hauling firm that leases from DBE truck owner-operators, payments made to each owner-
operator must be reported separately.

Any changes to the DBE commitments approved by the department must be reported to the area engineer.

Submission of this report for periods of negative DBE activity is required. This report is required until all DBE
subcontracting or material supply activity is completed.

| hereby certify that the above is a true and correct statement of the amounts paid to the DBE firms listed above.

Date:

Signature:

Company Official
This report must be sent to the area engineer's office within 15 days following the end of the calendar month.

The Texas Department of Transportation maintains the information collected through this form. With few exceptions, you are entitled on request
to be informed about the information that is collected about you. Under §§552.021 and 552.023 of the Texas Government Code, you also are
entitied 1o receive and review the information. Under §559.004 of the Government Code. you are also entitied to have us correct information

about you that is mcorrect.
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Form SMS 4504

g DBE Final Report Rev 07108

Page 1of 1
Toxas
Degartment
of Transportgtion

The DBE final report form shouid be filled out by the contracter and submitted to the appropriate district office upon completion
of the project. One copy of the report must be submitted to the area engineer’s office. The report should reflect all DBE activity
on the project, Tne report will aid in expediting the final estimate for payment. if the DBE goal requirements were not met,
documentation supporting good {aith efforts must be submitted.

Project’ ) Contract CSJ:

County Control Project:

Letting Date: DBE Goal: Yo

Contractor: Contract Amount:

e e HC - - : o
Vendor Name of DBE or DBE goal - total $ amt pd to non-DBE TXDOT
number Sub/Supplier RN $ amt pd to date 2nd tier subs & haulers Use Only

= Race Conscious or Race Neutral.

*

« Goal/commitment progress report amount and/or race-neutral amount. Do not subtract non-DBE second-
tier subcontractors and haulers from this column.

=+ DBE subcontractors paid to non-DBE subcontractors/haulers.

This is to certify that % of the work was completed by Disadvantaged Business Enterprises as stated above.
By Per: B
Name of General Contractor Contractor's Signature
Subscribed and swom to before me, this day of CAD.
Notary Public County

My commission expires:

The Texas Department of Transportation maintains the information collected through this form. With few exceptions. you are entitled on request.
10 be informed about the information that is coliected about you Under §§552 021 and 552.023 of the Texas Government Code, you also are
entitled to receive and review the information. Under §558.004 of the Government Code, you are aiso entitled to have us correct mformation

about you that is incorrect.
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Prompt Payment Certification Ros Taoor
(Federal-Aid Projects) [GSDERD)
age 1of 1

In accordance with the requirements of Article 6. of the DBE special provision and the prompt
payment clause under Article 9.6.B and related special provisions, submit this certification form to
the Engineer prior to the end of the month following the month payments were received from the
department and the month following the month when final acceptance occurred, at the end of the
project. (Final submission may be made prior to final acceptance if all subcontractor work and
supplier material furnished for the project is complete and the subcontractors and suppliers final
pavments have been made in full.) The Engineer may withhold payments or suspend work for
failure to submit this form or provide prompt payment in accordance with the contract. This
certification is applicable to materials the Contractor purchases to remain as part of the final project
and to first tier subcontractors on the project and associated project specific locations.
(Subcontractors and suppliers are to comply with the prompt payment requirements.)

Certification

"I certify that 1o the best of my knowledge and with the exception of those subcontractors or
suppliers listed below, all subcontractors and suppliers have been paid in accordance with the
contract (10 days afier receiving payment for the work performed by the subcontractor) and tha
any retainage held on a subcontractor or supplier’s work has been released within 10 days after
satisfactory completion of all of the subcontractors " or suppliers” work.”

Project Number: CCSk:
Fstimate Period: or
Month Year Final Subcontractor and Supplier Payment Date
Signature Title Date

Printed Name:

The following firms have not been paid for reasons listed:

Firm * Reason for Non-Payment

*Only reasons based on dispute on subcontractor or supplier noncompliance may be accepted.

This certification is for the department’s information only and does not place any obligations on the part
of the department with regard to any part, including but not limited to, any subcontractor and
Contractor’s surety,



Attachment A

EIClarification of FHWA's Oversight Role in Accessibility

Q@ Memorandum

U.S. Department of Transportation

Federal Highway Administration

Subject: ACTION: Clarification of FHWA's Oversight Role in Date: 9-12-06

Accessibility

From: Frederick D. Isler Reply to Attn of: HCR-1
Associate Administrator for Civil Rights HIF-1
King W. Gee

Associate Administrator for Infrastructure

To: Associate Administrators
Chief Counsel
Chief Financial Officer
Directors of Field Services
Resource Center Director and Operations Managers
Division Administrators
Federal Lands Highway Division Engineers

The Federal Highway Administration (FHWA) recognizes the need for the transportation system to
be accessible to all users. The purpose of this memorandum is to clarify FHWA's role and
responsibility to oversee compliance on pedestrian access required by the Americans with
Disabilities Act of 1990 (ADA) and Section 504 of the Rehabilitation Act of 1973 (Section 504). Since
1978, FHWA has promoted accessible transportation systems through technical assistance and
guidance on ADA and Section 504. In addition, accessibility improvements are eligible for Federal-
aid funding.

The FHWA is responsible for implementation of pedestrian access requirements from the ADA and
Section 504. This is accomplished through stewardship and oversight over all Federal, State, and
local governmental agencies (“public agencies”) that build and maintain highways and roadways,
whether or not they use Federal funds on a particular project.

Policy

In February 2000, the FHWA issued a policy providing technical guidance to integrate facilities for
pedestrians, including persons with disabilities, into the transportation infrastructure. The guidance
can be found at www.fhwa.dot.gov/environment/bikeped/design.htm#d4.

The ADA and Section 504 do not require public agencies to provide pedestrian facilities. However,
where pedestrian facilities exist they must be accessible. Furthermore, when public agencies
construct improvements providing access for pedestrians, the completed project also must meet
accessibility requirements for persons with disabilities to the maximum extent feasible.

Planning

Title 23 requires that long-range transportation plans and transportation improvement programs, in

both statewide and metropolitan planning processes, provide for the development and integrated

management and operation of accessible transportation systems and facilities.

Additionally, State DOTs and Metropolitan Planning Organizations (MPOs) must certify (at least

biennially for State DOTs and annually for MPOs) that the transportation planning process is being

carried out or conducted in accordance with all FHWA, Federal Transit Administration and other
DBE/MOU 36/08 Page 1 of 27




applicable Federal statutory and regulatory requirements [see 23 CFR 450.220 and 23 CFR
450.334, respectively]. Further, 23 CFR 450.316(b)(3) requires the metropolitan planning process to
identify actions necessary to comply with the ADA and Section 504.

Transition Plans

The ADA and Section 504 require State and local governments with 50 or more employees to
perform a self-evaluation of their current services, policies, and practices that do not or may not
meet ADA requirements. The public agency must develop a Transition Plan addressing these
deficiencies. This plan assesses the needs of persons with disabilities, and then schedules the
required pedestrian accessibility upgrades. The Transition Plan is to be updated periodically, with its
needs reflected in the processes utilized by State DOTs, MPOs, and transit agencies to develop the
Statewide Transportation Improvement Programs and metropolitan Transportation Improvement
Programs.

Projects

Public agencies should work to meet accessibility requirements throughout the project delivery
process. Issues surrounding pedestrian accessibility should be addressed at the earliest stage
possible to reduce or prevent conflicts with other right-of-way, planning, environmental, and design
considerations. This could include the acquisition of right-of-way and use of special plan details for
specific locations to remove barriers. Projects requiring pedestrian accessibility include projects for
new construction and projects altering existing street and highway facilities.

New Construction

All projects for new construction that provide pedestrian facilities must incorporate accessible
pedestrian features to the extent technically feasible, without regard to cost. The development
process should ensure accessibility requirements are incorporated in the project.

Alterations
Alterations shall incorporate accessibility improvements to existing pedestrian facilities to the extent
that those improvements are in the scope of the project and are technically feasible, without regard
to cost. Projects altering the usability of the roadway must incorporate accessible pedestrian
improvements at the same time as the alterations to the roadway occur. See Kinney v. Yerusalim,
9 F.3d 1067 (3d Cir. 1993), cert. denied, 511 U.S.C. 1033 (1994). Alterations are changes to a
facility in the public right-of-way that affect or could affect access, circulation, or use by persons with
disabilities.
The FHWA has determined that alterations are projects that could affect the structure, grade,
function, and use of the roadway. Alteration projects include reconstruction, major rehabilitation,
structural resurfacing, widening, signal installation, pedestrian signal installation, and projects of
similar scale and effect.
Maintenance
Maintenance activities are not considered alterations. Therefore, maintenance projects do not
require simultaneous improvements to pedestrian accessibility under the ADA and Section 504. The
U.S. Department of Justice (DOJ) and the courts consider maintenance activities to include filling
potholes. The FHWA has determined that maintenance activities include actions that are intended to
preserve the system, retard future deterioration, and maintain the functional condition of the roadway
without increasing the structural capacity. Maintenance activities include, but are not limited to, thin
surface overlays (nonstructural), joint repair, pavement patching (filling potholes), shoulder repair,
signing, striping, minor signal upgrades, and repairs to drainage systems.
As part of maintenance operations, public agencies’ standards and practices must ensure that the
day-to-day operations keep the path of travel open and usable for persons with disabilities,
throughout the year. This includes snow and debris removal, maintenance of pedestrian traffic in
work zones, and correction of other disruptions. Identified accessibility needs should be noted and
incorporated into the transition plan.
Accessibility Design Criteria for Sidewalks, Street Crossings, and Trails
Sidewalks and Street Crossings
Where sidewalks are provided, public agencies shall provide pedestrian access features such as
continuous, unobstructed sidewalks, and curb cuts with detectable warnings at highway and street
crossings. 28 CFR 35.151(c), referencing 28 CFR Part 36, App. A, ADA Accessibility Guidelines
(ADAAG). The FHWA encourages the use of ADAAG standards. If pedestrian signals are provided,
they must have a reasonable and consistent plan to be accessible to persons with visual disabilities.
DBE/MOU 36/08 Page 2 of 27



Sidewalks and street crossings generally should use the guidelines the Access Board is proposing
for public rights-of-way. The FHWA distributed an information memorandum on November 20, 2001,
stating that Designing Sidewalks and Trails, Part Il, Best Practices Design Guide can be used to
design and construct accessible pedestrian facilities. This report provides information on how to
implement the requirements of Title Il of the ADA. Designing Sidewalks and Trails for Access is the
most comprehensive report available for designing sidewalks and street crossings and contains
compatible information on providing accessibility with information published by the Access Board in
the ADAAG. This report can be found at www.fhwa.dot.gov/environment/sidewalk2.

When the Access Board completes guidelines for public rights-of-way and they are adopted by the
United States Department of Transportation and DOJ as standards under the ADA and Section 504,
they will supersede the currently used standards and criteria.

When Federal-aid highway program funds are used for parking facilities, or buildings such as transit
facilities, rest areas, information centers, transportation museums, historic preservation projects, or
other projects where pedestrians are expected, the project must meet the current applicable
accessibility standards, whether or not the project is within the public right-of-way. The ADAAG
includes special provisions for building alterations and for historic preservation projects.

Shared Use Paths and Trails

The design standards for shared use paths and trails are specific to the function of the path or trait:

) Shared use paths and pedestrian trails that function as sidewalks shall meet the same
requirements as sidewalks. Where shared use paths and pedestrian trails cross highways or
streets, the crossing also shall meet the same requirements as street crossings, including the
provision of detectable warnings.

. Shared use paths and pedestrian trails that function as trails should meet the accessibility
guidelines proposed in the Access Board's Regulatory Negotiation Committee on Accessibility
for Outdoor Developed Areas Final Report found at www.access-board.gov/outdoor/outdoor-rec-
rpt.htm. This report also has guidelines for Outdoor Recreation Access Routes (routes
connecting accessible elements within a picnic area, camping area, or a designated trailhead).

o Recreational trails primarily designed and constructed for use by equestrians, mountain
bicyclists, snowmobile users, or off-highway vehicle users, are exempt from accessibility
requirements even though they have occasional pedestrian use.

Most trailside and trailhead structural facilities (parking areas, restrooms) must meet the ADAAG
standards.

Technical Feasibility and Cost

When constructing a new transportation facility or altering an existing transportation facility, a public
agency should consider what is included within the scope of the project. For elements that are within
the scope of the project, the ADAAG provides that “Any features of a...facility that are being altered
and can be made accessible shall be made accessible [i.e., made to conform with ADAAG] within
the scope of the alteration.” ADAAG 4.1.6(j). The only exception to this rule is where conformity with
ADAAG is “technically infeasible,” meaning that “existing structural conditions would require
removing or altering a load-bearing member which is an essential part of the structural frame [e.g., in
the case of a highway project, a bridge support]; or because other existing physical or site
constraints prohibit modification of addition of elements, spaces, or features which are in full and
strict compliance with the minimum requirements for new construction and which are necessary to
provide accessibility.” ADAAG 4.1.6(j).

Where making an alteration that meets accessibility requirements is technically infeasibie, the public
agency must ensure that the alteration provides accessibility to the “maximum extent feasible.” If a
public agency believes that full ADAAG compliance is technically infeasible, the public agency
should document that the proposed solution to the problem meets the “maximum extent feasible”
-test. With respect to any element of an alteration that is within the scope of the project and is not
technically infeasible, DOJ guidance provides that under ADAAG standards “cost is not a factor.”
DOJ Technical Assistance Manual for Title Ii of the ADA, 11-6.3100(4). Consequently, if the
accessibility improvement is technically feasible, the public agency must bear the cost of fully
meeting ADAAG standards.

However, cost may be a factor in determining whether to undertake a stand-alone accessibility

DBE/MOU 36/08 Page 3 of 27



improvement identified in a Transition Plan. For example, if an existing highway, not scheduled for
an alteration, is listed in the public agency's Transition Plan as needing curb cuts, the public agency
may consider costs that are “unduly burdensome.” The test for being unduly burdensome is the
proportion of the cost for accessibility improvements compared to the agency’s overall budget, not
simply the project cost.

If the project alters any aspect of the pedestrian route, it must be replaced with accessible facilities.
Additional work outside of the scope and limits of the project altering a facility is at the discretion of
the agency. However, any features not conforming to ADA requirements outside the project scope
should be added to the Transition Plan.

FHWA Responsibilities

The FHWA is responsible for ensuring public agencies meet the requirements of the ADA and
Section 504 for pedestrian access for persons with disabilities. Under DOJ regulations, FHWA
divisions must work with their State DOTs, MPOs, and local public agencies to ensure ADA and
Section 504 requirements are incorporated in all program activities for all projects within the public
right-of-way regardless of funding source. Program activities include project planning, design,
construction, and maintenance. Furthermore, FHWA is responsible for ensuring accessibility
requirements for projects that are not within public right-of-way, but use funding through FHWA. This
includes parking areas, information centers, buildings, shared use paths, and trails. Divisions have a
legal responsibility to work with State agencies or other recipients to ensure ADA and Section 504
requirements are incorporated into all projects using funding through FHWA.

For all projects that use Federal funds as part of the financing arrangements, the division offices
need to periodically:

. Review those projects, where they have oversight responsibilities, for accommodation of
pedestrians. The divisions shall not approve Federal funding for projects that do not adequately
provide pedestrian access for persons with disabilities where the project scope and limits include
pedestrian facilities in the public right-of-way.

. Review the Stewardship Agreement to ensure pedestrian accessibility requirements are
included, as appropriate.

. Review the State DOT, MPO, and/or local jurisdiction processes, procedures, guidelines,
and/or policies that address ADA in transportation planning and programming processes and
how accessibility commitments are addressed in transportation investment decisions.

. Assist transportation agencies in updating their Transition Plans. The United States
Department of Transportation Section 504 regulation requires FHWA to monitor the compliance
of the self-evaluation and Transition Plan of Federal-aid recipients (49 CFR 27.11). The ADA
deadline for completing the accessibility improvements within the Transition Plan was in 1995.
For those State and local governments that have not performed the self-evaluation and prepared
a plan, it is critical that they complete the process.

. Encourage and facilitate training for FHWA personnel on accessible pedestrian features.

. Ensure pedestrian accessibility compliance through periodic program reviews of redipients’
highway planning, design, and construction activities.

. In addition, the Federal Lands Highway Divisions should ensure that each direct Federal
construction project fulfills both policy guidance on pedestrian access and meets the minimum
ADA and Section 504 accessibility requirements.

For all highway, street and trail facilities, regardless of whether Federal funds are involved, the
division offices need to:

. Perform onsite review of complaints about accessibility and report the findings of the review
to HCR-1.

. Make presentations and offer training on pedestrian accessibility at meetings, conferences,
etc.

DBE/MOU 36/08 Page 4 of 27



. In contacts with State and local officials, encourage them to develop procedures for
incorporating pedestrian accessibility into their projects.

Additional Information and Resources

A Web site with guestions and answers concerning recurring issues, training opportunities, and
background legal information on FHWA's responsibilities under the ADA and Section 504 is located
at http://www.fhwa.dot.gov/civilrights/index.htm. This memorandum has been reviewed and
approved by the U.S. Department of Transportation General Counsel as consistent with applicable
disability law.

Questions concerning these obligations may be directed to:

. For Accessibility Policy: Candace Groudine, Bob Cosgrove, Office of Civil Rights

o For Design Standards: William A. Prosser, Office of Program Administration

J For Trails: Christopher Douwes, Office of Natural and Human Environment

) For Construction and Maintenance: Christopher Newman, Office of Asset Management
) For Legal: Lisa MacPhee, Office of the Chief Counsel

T\

This page last modified on March 6, 2007

FHWA Home | Civil Rights Home | Feedback

2 FHWA

United States Department of Transportation - Federal Highway Administration
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[FQuestions and Answers About ADA/Section 504

These questions and answers are presented to help FHWA and its State and local transportation department
partners better understand roles and responsibilities to provide accessible transportation facilities under the
Americans with Disabilities Act of 1990 (ADA) and the Rehabilitation Act of 1973 (Section 504). These questions
and answers are derived from extensive experience and input from the FHWA Offices of Civil Rights,
Infrastructure, Chief Counsel, and Planning, Environment, and Realty. Like all guidance material, these questions
and answers are not, in themselves, legally binding and do not constitute regulations. These Q&As explain the
FHWA's position on the implementation of the ADA and Section 504. These questions and answers have been
reviewed and approved by the U.S. Department of Transportation General Counsel as consistent with applicable
disability law.

The FHWA Offices of Civil Rights, Infrastructure, Chief Counsel, and Planning, Environment, and Realty
developed these questions and answers and approved them as consistent with the language and intent of the
ADA and Section 504. The questions and answers outlined in this document are to be applied to Federal, State,
and local governmental agencies; hereafter called “public agencies” or “agencies.”

Public Agencies covered by ADA and Section 504

1. What authority requires public agencies to make public right of way accessible for all pedestrians with
disabilities? '

What do these statutes require public agencies to do?

Does the ADA require public agencies to provide pedestrian facilities?

What public agencies must provide accessible pedestrian walkways for persons with disabilities?

2
3
4. What is FHWA's responsibility for assuring access for persons with disabilities?
5
6

Can a public agency make private individuals or businesses responsible for ADA and Section 504
mandated pedestrian access?

~

What United States Department of Justice (USDOJ) and United States Department of Transportation
(USDOT) regulations govern accessibility requirements?

8. What is FHWA's authority to implement ADA and Section 504 requirements?

9. What is the public right of way?

Transition plans
10. What authority requires public agencies to make transition plans?

11.  What should a transition plan include?

12. How does the transition plan relate to a public agency's fransportation planning process?

13. What public agencies must make a transition plan?

14. When should the FHWA review an agency's {ransition pian?

15. When and how should a transition plan be updated?

Projects Covered by the ADA and Section 504

16. What projects must provide pedestrian access for persons with disabilities?

17. What projects constitute an alteration to the public right of way?
18. What activities are not considered {o be alterations?

Timing of Accessibility Improvements
DBE/MOU 36/08 Page 6 of 27




19. Does a project altering a public right of way require simultaneous accessibility improvements?

20. When does the scope of an alteration project triager accessibility improvements for peopie with
disabilities?

21. Do maintenance activities require simultaneous improvements of the facility to meet ADA standards?

22. When should accessible design elements be incorporated into projects in the public right of way?

Cost

23. How does cost factor into a public agency's decision in its transition plan concerning which existing
facilities must comply with ADA and Section 504 pedestrian access requirements?

24, For a new project planned outside of the transition plan, with ADA accessibility improvements required to
make the facility readily accessible and useable by individuals with disabilities, can cost be a reason not to
complete an ADA-required accessibility improvement?

25. For an alteration project planned outside of the transition plan, with ADA accessibility improvements
required within the scope of the project, can cost be a reason to decide what ADA-required improvements will

be completed?

26. What role does the "maximum extent feasible" standard play for ADA accessibility requirements in altered
projects?

27. What should a public agency do when it does not control all of the public right of way required to provide
access for persons with disabilities?

28. Can a public agency delay compliance with the ADA and Section 504 on alteration projects through a
systematic approach to schedule projects?

Elements of Accessible Design
29.  What are the elements of an accessible design?
Funding
30.  What sources of funding may be used to comply with ADA and Section 504 requirements?

Maintenance
31. What obligation does a public agency have regarding snow removal in its walkways?

32. What day-to-day maintenance is a public agency responsible for under the ADA?

Criteria
33. What accessibility training is available?

34. Where is information on the criteria to be used in developing accessible facilities?

Public Agencies covered by ADA and Section 504

1. What authority requires public agencies to make public right-of-way accessible for all pedestrians with
disabilities?
Public rights-of-way and facilities are required to be accessible to persons with disabilities through the
following statutes: Section 504 of the Rehabilitation Act of 1973 (Section 504) (29 U.S.C. §794) and Title Il of
the Americans with Disabilities Act of 1990 (ADA) (42 U.S.C. §§ 12131-12164). The laws work together to
achieve this goal. (9-12-06)

2. What do these statutes require public agencies to do?
These statutes prohibit public agencies from discriminating against persons with disabilities by excluding
them from services, programs, or activities. These statutes mean that the agency must provide pedestrian
access for persons with disabilities to the agency’s streets and sidewalks, whenever a pedestrian facility
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exists. Regulations implement this requirement by imposing standards for accessible features such as curb
cuts, ramps, continuous sidewalks, and detectable warnings. (9-12-06)

3. Does the ADA require public agencies to provide pedestrian facilities?
No. However, when a public agency provides a pedestrian facility, it must be accessible to persons with
disabilities to the extent technically feasible.

4, What is FHWA's responsibility for assuring access for persons with disabilities?
FHWA is responsible for ensuring access for persons with disabilities in four areas:

1. For surface transportation projects under direct FHWA control (e.g., Federal Lands projects):
FHWA is responsible for ensuring that project planning, design, construction, and operations adequately
address pedestrian access for people who have disabilities.

2. For Federally funded surface transportation projects that provide pedestrian facilities within the
public right-of-way: FHWA is responsible for ensuring that the public agencies’ project planning, design,
and construction programs provide pedestrian access for persons with disabilities. FHWA-funded
projects outside of the public right-of-way, such as Transportation Enhancement projects, must also
adhere to these requirements.

3. For pedestrian facilities within the public right-of-way, or any other FHWA enhancement project,
regardless of funding source: FHWA is responsible for investigating complaints. 28 CFR §§ 35.170 —
35.190.

4, FHWA should provide or encourage accessibility training for Federal, State, and local agencies

and their contractors.

FHWA does not have ADA oversight responsibilities for projects outside of the public right-of-way that do not
use Federal surface transportation program funds. (9-12-06)

5. What public agencies must provide accessible pedestrian walkways for persons with disabilities?
All State and local governmental agencies must provide pedestrian access for persons with disabilities in
compliance with ADA Title Il. 42 U.S.C. §12131(1). Federal, State, and local governments must provide
pedestrian access for persons with disabilities in compliance with Section 504 standards. 29 U.S.C. §794(a).
(9-12-06)

6. Can a public agency make private individuals or businesses responsible for ADA and Section 504
mandated pedestrian access?
No. The public agency is responsible for providing access for persons with disabilities. Private entities with
joint responsibility for a public right-of-way, such as a private tenant on public property, are responsible for
accessibility for persons with disabilities on the public right-of-way under Title Il of ADA. The lease or other
document creating this legal relationship should commit the private party to ensuring accessibility. In addition,
public/private partnership relationships for the public right-of-way retain accessibility obligations to persons
with disabilities under Title Il. If the private entity eventually takes over the right-of-way in its entirety, then the
private entity becomes responsible for accessibility for persons with disabilities under the private entity’s
obligations under Title lll of the ADA. (9-12-06)

7. What United States Department of Justice (DOJ) and United States Department of Transportation (DOT)
regulations govern accessibility requirements?
The DOJ ADA regulation is 28 CFR Part 35. The DOT Section 504 regulation at 49 CFR Part 27 governs
public agencies, with the ADA incorporated at 49 CFR §27.19. Additional regulations drafted specifically for
recipients of the Federal Transit Administration are at 49 CFR Part 37. (9-12-06)

8. What is FHWA's authority to implement ADA and Section 504 requirements?
The DOJ regulations designate the DOT as the agency responsible for overseeing public agencies’
compliance with the ADA. 28 CFR §35.190(b)(8). The DOT has delegated to the FHWA the responsibility to
ensure ADA compliance in the public right-of-way and on projects using surface transportation funds. (9-12-
06)

9. What is the public right-of-way?
The public right-of-way consists of everything between right-of-way limits, including travel lanes, medians,
planting strips, sidewalks, and other facilities. (9-12-06)

Transition plans

10. What authority requires public agencies to make transition plans?
The ADA requires public agencies with more than 50 employees to make a transition plan. 28 CFR
§35.150(d). (9-12-06)
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11. What should a transition plan include?
The transition plan must include a schedule for providing access features, including curb ramps for walkways.
28 CFR §35.150(d)(2). The schedule should first provide for pedestrian access upgrades to State and local
government offices and facilities, transportation, places of public accommodation, and employers, followed by
walkways serving other areas. 28 CFR §35.150(d)(2). The transition plan should accomplish the following

four tasks:
1. identify physical obstacles in the public agency’s facilities that limit the accessibility of its programs
or activities to individuals with disabilities;
2. describe in detail the methods that will be used to make the facilities accessible;
3. specify the schedule for taking the steps necessary to upgrade pedestrian access to meet ADA
and Section 504 requirements in each year following the transition plan; and
4, indicate the official responsible for implementation of the plan. 28 CFR §35.150(d)(3). (9-12-06)

12.  How does the transition plan relate to a public agency’s transportation planning process?
The ADA transition plan is intended to identify system needs and integrate them with the State’s planning
process. The transition plan and its identified needs should be fully integrated into the public agency’s
Statewide Transportation Improvement Program (STIP) and metropolitan Transportation Improvement
Program (TIP). Agencies should incorporate accessibility improvements into the transportation program on an
ongoing basis in a variety of ways:

1. Any construction project that is programmed must meet accessibility requirements when built.

2, Accessibility improvements identified in the transition plan that are not within the scope of an
alteration project should be incorporated into the overall transportation planning process. This can be
accomplished through the development of stand-alone accessibility projects.

3. As a means to identify ADA compliance needs, during scheduling maintenance activities, the
agencies should identify ADA accessibility needs and incorporate them into the overall transportation
planning process. (9-12-06)

13. What public agencies must make a transition plan?
The ADA requires any public agency with more than 50 employees to make a transition plan setting forth the
steps necessary to make its facilities accessible to persons with disabilities. 28 CFR §35.150(d). (9-12-06)

14. When should the FHWA review an agency'’s transition plan?
DOT Section 504 regulation requires FHWA to monitor the compliance of the self-evaluation and transition
plans of Federal-aid recipients (49 CFR §27.11). The FHWA Division offices should review pedestrian access
compliance with the ADA and Section 504 as part of its routine oversight activities as defined in their
stewardship plan. (9-12-06)

15. When and how should a transition plan be updated?
An agency’s transition plan should have been completed by January 26, 1992, and should be based on
updates of the self-evaluation conducted to comply with the requirements of Section 504. 28 CFR §35.105.
The plan should be updated periodically to ensure the ongoing needs of the community continue to be met.
The transition plan should be coordinated appropriately with the STIP and the TIP. Changes to the plan shall
be made available to the public for comment. The public agency should specifically target any local
community groups representing persons with disabilities for comment, to ensure that the agency is meeting
the local priorities of the persons with disabilities in that community. If a public agency has never completed a
transition plan, the Division should inform the public agency to complete a transition plan now and review that
public agency's completed transition plan.
The ADA deadline for completing the improvements listed in the transition plans was January 26, 1995. For
those State and localities that have not completed their self-evaluation and transition plans, it is critical that
they complete this process. (9-12-06)

Projects Covered by the ADA and Section 504

16. What projects must provide pedestrian access for persons with disabilities?
Any project for construction or alteration of a facility that provides access to pedestrians must be made
accessible to persons with disabilities. 42 U.S.C. §§ 12131 - 12134; 28 CFR §§ 35.150, 35.151; Kinney v.
Yerusalim, 9 F.3d 1067 (3d Cir. 1993), cert. denied, 511 U.S. 1033 (1994). (9-12-06)

17. What projects constitute an alteration to the public right-of-way?
An alteration is a change to a facility in the public right-of-way that affects or could affect access, circulation,
or use. Projects altering the use of the public right-of-way must incorporate pedestrian access improvements
within the scope of the project to meet the requirements of the ADA and Section 504. These projects have the
potential to affect the structure, grade, or use of the roadway. Alterations include items such as
reconstruction, major rehabilitation, widening, resurfacing (e.g. structural overlays and mill and fill), signal -
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installation and upgrades, and projects of similar scale and effect. (9-12-06)

18. What activities are not considered to be alterations?
The DOJ does not consider maintenance activities, such as filling potholes, to be alterations. The DOJ does
consider resurfacing beyond normal maintenance to be an alteration. DOJ's ADA Title Il Technical Assistance
Manual, § i1-6.6000, 1993.
The FHWA has determined that maintenance activities include actions that are intended to preserve the
system, retard future deterioration, and maintain the functional condition of the roadway without increasing
the structural capacity. These activities include, but are not limited to, thin surface treatments (nonstructural),
joint repair, pavement patching (filling potholes), shoulder repair, signing, striping, minor signal upgrades, and
repairs to drainage systems. (9-12-06)

Timing of Accessibility Improvements

19.  Does a project altering a public right-of-way require simultaneous accessibility improvements?
Yes. An alteration project must be planned, designed, and constructed so that the accessibility improvements
within the scope of the project occur at the same time as the alteration. 29 CFR § 35.151; Kinney v.
Yerusalim, 9 F.3d 1067 (3d Cir. 1993), cert. denied, 511 U.S. 1033 (1994).
The ADA does not stipulate how to perform simultaneous accessibility improvements. For example, a public
agency may select specialty contractors to perform different specialized tasks prior to completion of the
alteration project or concurrently with an ongoing project. (9-12-06)

20. When does the scope of an alteration project trigger accessibility improvements for people with
disabilities?
The scope of an alteration project is determined by the extent the alteration project directly changes or affects
the public right-of-way within the project limits. The public agency must improve the accessibility of only that
portion of the public right-of-way changed or affected by the alteration. If a project resurfaces the street, for
accessibility purposes the curbs and pavement at the pedestrian crosswalk are in the scope of the project,
but the sidewalks are not. Any of the features disturbed by the construction must be replaced so that they are
accessible. All remaining access improvements within the public right-of-way shall occur within the schedule
provided in the public agency’s planning process. (9-12-06)

21. Do maintenance activities require simultaneous improvements of the facility to meet ADA standards?
No. Maintenance activities do not require simultaneous improvements to pedestrian accessibility under the
ADA and Section 504. However, in the development of the maintenance scope of work identified accessibility
needs should be incorporated into the transition process. (9-12-06)

22. When should accessible design elements be incorporated into projects in the public right-of-way?
FHWA encourages the consideration of pedestrian needs in all construction, reconstruction, and rehabilitation
projects. If a public agency provides pedestrian facilities, those facilities must be accessible to persons with
disabilities. A public agency is not relieved of its obligation to make its pedestrian facilities accessible if no
individual with a disability is known to live in a particular area. This is true regardiess of its funding source.
DOJ’'s ADA Title Il Technical Assistance Manual, § 11-5.1000, 1993. (9-12-06)

Cost

23.  How does cost factor into a public agency’s decision in its transition plan concerning which existing
facilities must comply with ADA and Section 504 pedestrian access requirements?

For existing facilities requiring accessibility improvements as scheduled in the transition plans, the public
agency must provide accessibility improvements unless the cost of the upgrades is unduly burdensome. The
test for being unduly burdensome is the proportion of the cost for accessibility improvements compared to the
agency’s overall budget, not simply the project cost. 28 CFR Part 35, App. A, discussion at §35.150, {114 - 7.
The decision that pedestrian access would be unduly burdensome must be made by the head of a public
agency or that official's designee, accompanied by a written statement of the reasons for the decision. 28
CFR §35.150(a)(3). (9-12-06)

24.  For a new project planned outside of the transition plan, with ADA accessibility improvements required to
make the facility readily accessible and useable by individuals with disabilities, can cost be a reason not to
complete an ADA-required accessibility improvement?

No. Cost may not be a reason to fail to construct or delay constructing a new facility so that the facility is
readily accessible to and useable by persons with disabilities under the ADAAG standards. 28 CFR
§35.151(a); see DOJ Technical Assistance Manual for Title [l of the ADA, 11-6.3100(3). (9-12-06)

25.  For an alteration project planned outside of the transition plan, with ADA accessibility improvements
required within the scope of the project, can cost be a reason to decide what ADA-required improvements will
be completed?

No. Cost may not be a reason for a public entity to fail to complete an ADA-required improvement within the
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scope of an alteration project under the ADAAG standards. A public agency must complete any ADA-required
accessibility improvements within the scope of an alteration project to the maximum extent feasible. 28 CFR
§35.151(b); DOJ Technical Assistance Manual for Title Il of the ADA, 11-6.3100(4). (9-12-06)

26. What role does the “maximum extent feasible” standard play for ADA accessibility requirements in altered
projects?
In an alteration project, the public agency must incorporate the ADA accessibility standards to the maximum
extent feasible. 28 CFR §35.151(b). The feasibility meant by this standard is physical possibility only. A public
agency is exempt from meeting the ADA standards in the rare instance where physical terrain or site
conditions restrict constructing or altering the facility to the standard. ADA Accessibility Guidelines 4.1.6(1)(j).
Cost is not a factor in determining whether meeting standards has been completed to the maximum extent
feasible. DOJ's ADA Title Il Technical Assistance Manual, § 11-6.3200(3)-(4), 1993. No particular
decisionmaking process is required to determine that an accessibility improvement is not technically feasible,
but the best practice is to document the decision to enable the public agency to explain the decision in any
later compliance review. (9-12-06)

27. What should a public agency do when it does not control all of the public right-of-way required to provide
access for persons with disabilities?
The public agency should work jointly with all others with interests in the highway, street, or walkway to
ensure that pedestrian access improvements occur at the same time as any alteration or new project. The
ADA encourages this cooperation by making each of the public agencies involved subject to complaints or
lawsuits for failure to meet the ADA and Section 504 requirements. 28 CFR §§ 35.170 — 35.178. (9-12-06)

28. Can a public agency delay compliance with the ADA and Section 504 on alteration projects through a
systematic approach to schedule projects?
No. All pedestrian access upgrades within the scope of the project must occur at the same time as the
alteration. Kinney v. Yerusalim, 9 F.3d 1067 (3d Cir. 1993), cert. denied, 511 U.S. 1033 (1994). (9-12-06)

Elements of Accessible Design
29. What are the elements of an accessible design?

Public agencies have the choice of whether to follow the standards in the ADA Accessibility Guidelines
(ADAAG) or the Uniform Federal Accessibility Standards (UFAS). 28 CFR §35.151(c); (appendix A to 28 CFR
Part 36). FHWA encourages public agencies to use ADAAG. Under the ADAAG standards, an accessible
design to a highway, street, or walkway includes accessible sidewalks and curb ramps with detectable
warnings. 28 CFR §35.151(c) and (e) (curb ramps), ADAAG 4.3-4.5 (accessible routes), 4.7 (curb ramps with
detectable warnings), 4.29 (detectable warnings). Continuously maintained sidewalks are required by the
case of Barden v. City of Sacramento, 292 F.3d 1073 (9th Cir. 2002), cert. denied, 123 S.Ct. 2639 (2003).
Accessible pedestrian signals and signs must be considered, with a reasonable and consistent plan to
facilitate safe street crossings. 28 CFR §35.151(c); 23 U.S.C. §217(g)(2). (9-12-06)

Funding

30. What sources of funding may be used to comply with ADA and Section 504 requirements?

Federal Funding Opportunities for Pedestrian Projects and Programs

ACTIVITY | NH ST |HSI|RH | T |CMA RT FT |Tr|{ B |40 | PL | TCS  FL | BY | SRT
1 S|P P C E| Q P AJE|{RI|2 A P H | W S

Pedestrian * * * * *
plan
Paved " * N " * * * * * *
shoulders
Shared'use * * * * * * * * * * *
path/trail
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Recreation ] . ' .
al trail '

Spot
improveme * * * *
nt program

Maps * * * * *

Trail/highw

* * * * * % * *
ay

intersection

Sidewalks,
new or * * * * *
retrofit ‘

Crosswalks
, hew or
retrofit

Signal
improveme * * * * * * *
nts

Curb cuts - * * * * * *
and ramps

Traffic . * * *
calming

Safety
brochure/b *
ook

Training * * * * * * ‘ * *

NHS National Highway System TrE Transit Enhancements
STP Surface Transportation Program BRI Bridge (HBRRP)

HSIP Highway Safety Improvement

Program 402 State and Community Traffic Safety Program

RHC Railway-Highway Crossing Program  PLA State/Metropolitan Planning Funds
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TCSP Transportation and Community and System

TE Transportation Enhancement Activities Preservation Program

CMAQ Congestion Mitigation/Air Quality

Program FLH Federal Lands Highways Program

RTP Recreational Trails Program BYW Scenic Byways

FTA Federal Transit Capital, Urban &

Rural Funds SRTS Safe Routes to School

32. Each program has its own specific requirements and provisions. Further details on these sources of
funding may be found in the following memo: Flexible Funding for Highways and Transit and Funding for
Bicycle & Pedestrian Programs, February 6, 2008, at www.fhwa.dot.gov/hep/flexfund.htm. (9-12-06)

Maintenance

31. What obligation does a public agency have regarding snow removal in its walkways?

A public agency must maintain its walkways in an accessible condition, with only isolated or temporary
interruptions in accessibility. 28 CFR §35.133. Part of this maintenance obligation includes reasonable snow
removal efforts. (9-12-06) '

32. What day-to-day maintenance is a public agency responsible for under the ADA?

As part of maintenance operations, public agencies' standards and practices must ensure that the day-to-day
operations keep the path of travel on pedestrian facilities open and usable for persons with disabilities,
throughout the year. This includes snow removal, as noted above, as well as debris removal, maintenance of
accessible pedestrian walkways in work zones, and correction of other disruptions. ADAAG 4.1.1(4).
ldentified accessibility needs should be noted and incorporated into the transition plan. (9-12-06)

Criteria

33. What accessibility training is available?

FHWA has the following training courses available:

1. National Highway Institute; Pedestrian Facility Design, Course Number 142045. See
www.nhi.fhwa.dot.gov/iraining/brows_catalog.aspx, and search for Course 142045.

2. Association of Pedestrian and Bicycle Professionals/FHWA: Designing Pedestrian Facilities for
Accessibility. See www.apbp.org or contact: Judy Paul at 609-249-0020.

3. Resource Center Civil Rights Team: Designing Pedestrian Facilities for Accessibility. Contact:

Deborah Johnson at 410-962-0089.
34. Where is information on the criteria to be used in developing accessible facilities?
The following list of documents contains resources from several agencies and organizations
US Access Board: The Access Board is the Federal agency responsible for developing ADA design
standards. The following publications on accessible pedestrian design are available on the Board's Web site
at www.access-board.gov:

o Accessibility Guidelines (ADAAG)

o Notice of Availability of Draft Public Rights-of-Way Guidelines

o Accessibility Guidelines Accessible Public Rights-of-Way Design Guide
o Pedestrian Access to Roundabouts

o Detectable Warnings: Synthesis of US and International Practice

o Accessible Pedestrian Signals

o Advisory CommitteerReport: Building a True Community

o) Accessible Public Rights-of-Way
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o Interfacing Accessible Pedestrian Signals and Traffic Signal

o Controllers

Call 1-800-872-2253, 1-800-993-2822 (TDD) to order the US Access Board Video, Accessible Sidewalks:
Design Issues for Pedestrians with Disabilities

o Program 1. Pedestrians who use wheelchairs

o Program 2: Pedestrians who have ambulatory impairments
o Program 3: Pedestrians who have low vision

o | Program 4. Pedestrians who are blind

The Federal Highway Administration: Pedestrian documents and reports are available at
www.fhwa.dot.gov/environment/bikeped/publications.htm. A bicycle and pedestrian publications order form is
at www.fhwa.dot.gov/environment/bikeped/order.htm.

Research and best practices design publications on pedestrian accessibility:

o Designing Sidewalks and Trails for Access, Part |, A Review of Existing Guidelines,
www.fhwa.dot.gov/environment/sidewalks/ (electronic formats only: hard copies out of print).

o Designing Sidewalks and Trails for Access, Part Il, Best Practices Guide,
www.fhwa.dot.gov/environment/sidewalk2/ (electronic formats only: hard copies out of print, HTML
version incorporates all the changes listed in the errata sheet:
www.fhwa.dot.gov/environment/bikeped/errata.htm).

o Design Guidance Accommodating Bicycle and Pedestrian Travel:

o A Recommended Approach, A DOT Policy Statement on Integrating Bicycling and Walking into
Transportation Infrastructure.

o Manual on Uniform Traffic Control Devices (MUTCD) provides the standards for traffic control
devices and includes guidance on Accessible Pedestrian Signals, Chapter 4E. and Temporary Traffic
Control Elements, Chapter 6D. The MUTCD is available at http://mutcd.fhwa.dot.gov.

o Detectable Warnings Memorandum (July 30, 2004).

Detectable Warnings Memorandum (May 6, 2002). FHWA and the US Access Board encourage
the use of the latest recommended design for truncated domes.

(o}

Accessible Pedestrian Signals

o Synthesis and Guide to Best Practices Web site - this Web site provides overall information on
installation criteria and design considerations.

o] Synthesis and Guide to Best Practices Article - this article provides the latest recommended
technical specifications for installing accessible pedestrian signals.

o FHWA Pedestrian and Bicycle Safety - includes pedestrian and bicycle safety resources.
http://safety.fhwa.dot.gov/ped bike/ped/index.htm.

o FHWA Pedestrian and Bicycle Safety Research - provides information on issues and research
related to improving pedestrian and bicyclist safety. www.tfhrc.gov/safety/pedbike/index.htm.

Other DOT Web sites

o U.S. Department of Transportation Accessibility Web site - The Department is committed to

building a transportation system that provides access for all Americans. See
www.dot.gov/citizen services/disability/disability.html.

o) Bureau of Transportation Statistics (BTS), Freedom to Travel,
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(www.bts.gov/publications/freedom_to_travel/), a report on the travel issues for people who have
disabilities.

Institute of Transportation Engineers

o Alternative Treatments for At-Grade Pedestrian Crossings (an informational report which
documents studies on crosswalks and warrants used by various entities).

o ITE’'s Web site, www.ite.org/accessible/, has information on accessible intersection design,
Electronic Toolbox for Making Intersections More Accessible for Pedestrians Who are Blind or Visually
Impaired

Informational Web sites

o Accessible Design for the Blind: information and research on making travel safer and accessible
for pedestrians with disabilities, www.accessforblind.org.

o The Pedestrian/Bicycle Information Center (sponsored by FHWA):

. www.walkinginfo.org

= www.bicyclinginfo.org

Definitions
Accessible.

Describes a site, building, facility, or portion thereof that complies with the ADA Accessibility Guidelines.
(ADAAG 3.5)

Accessible Route.
A continuous unobstructed path connecting all accessible elements and spaces of a building or facility.
Interior accessible routes may include corridors, floors, ramps, elevators, lifts, and clear floor space at
fixtures. Exterior accessible routes may include parking access aisles, curb ramps, crosswalks at vehicular
ways, walks, ramps, and lifts. (ADAAG 3.5)

Accessible Space.
Space that complies with the ADAAG. (ADAAG 3.5)

Alteration.
An alteration is a change to a building or facility that affects or could affect the usability of the building or
facility or part thereof. Alterations include, but are not limited to, remodeling, renovation, rehabilitation,
reconstruction, historic restoration, resurfacing of circulation paths or vehicular ways, changes or
rearrangement of the structural parts or elements, and changes or rearrangement in the plan configuration
of walls and full-height partitions. (ADAAG 3.5)

Further, each facility or part of a facility altered by, on behalf of, or for the use of, a public entity in a
manner that affects or could affect the usability of the facility or part of the facility shall, to the maximum
extent feasible, be altered in such manner that the altered portion of the facility is readily accessible to and
usable by individuals with disabilities, if the alteration was commenced after January 26, 1992. (28 CFR
§35.151(b) :

Circulation Path. ,
An exterior or interior way of passage from one place to another for pedestrians, including, but not limited
to, walks, hallways, courtyards, stairways, and stair landings. (ADAAG 3.5)

Designated agency.
The Federal agency designated to oversee compliance activities for particular components of State and
local governments. (28 CFR §35.104)

Detectable Warning. ,
A standardized surface feature built in or applied to walking surfaces or other elements to warn visually

DBE/MOU 36/08 Page 15 of 27



impaired people of hazards on a circulation path. (ADAAG 3.5)

Discrimination.

Denying handicapped persons the opportunity to participate in or benefit from any program or activity. (28
CFR §35.149)

Facility.
All or any portion of buildings, structures, site improvements, complexes, equipment, roads, walks,

passageways, parking lots, or other real or personal property located on a site. (28 CFR §35.104; ADAAG
3.5)

Maximum Extent Feasible.
In alteration projects, an ADA-required accessibility improvement must be installed to the maximum extent
feasible; that is, to the maximum extent technically, or physically, feasible. (ADAAG 4.1.6(1)(j)

Public Entity.
(1) Any State or local government,

(2) Any department, agency, special purpose district, or other instrumentality of a State or States or local
government. (42 U.S.C. §12131)

Public Facility.
A facility or portion of a facility constructed by, on behalf of, or for the use of a public entity subject to title Ii
of the ADA and 28 CFR Part 35 or 49 CFR §§ 37.41, 37.43. (28 CFR §35.104)

Public Use.
Describes interior or exterior rooms or spaces that are made available to the general public. Public use
may be provided at a building or facility that is privately or publicly owned. (ADAAG 3.5)

Undue Burden.
In determining whether financial and administrative burdens are undue in making decisions program-wide
in the transition plan, a public agency must consider all of that public agency’s resources available for use
in the funding and operation of the service, program, or activity. (29 CFR Part 35, App. A, discussion of
§35.150, 11 6)

This page last modified on May 13, 2008
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Attachment B

2010 Specifications

SPECIAL PROVISION
Local Government / RMA / Non-Standard Contracts

Disadvantaged Business Enterprise in Federal-Aid Construction

Description. The purpose of this Special Provision is to carry out the U. §. Department
of Transportation's (DOT) policy of ensuring nondiscrimination in the award and
administration of DOT assisted contracts and creating a level playing field on which
firms owned and controlled by individuals who are determined to be socially and
economically disadvantaged can compete fairly for DOT assisted contracts. If the
Disadvantaged Business Enterprise (DBE) goal is greater than zero, Article A,
"Disadvantaged Business Enterprise in Federal-Aid Construction”, of this Special
Provision shall apply to this contract. If there is no DBE goal, Article B, "Race-Neutral
DBE Participation”, of this Special Provision shall apply to this contract. The
percentage goal for DBE participation in the work to be performed under this contract
will be shown on the proposal.

Article A. Disadvantaged Business Enterprise in Federal-Aid Construction.

1. Policy. It is the policy of the DOT and the Texas Department of
Transportation (henceforth the "Department") that DBEs, as defined in
49 CFR Part 26, Subpart A and the Department's DBE Program, shall
have the opportunity to participate in the performance of contracts financed
in whole or in part with Federal funds. The DBE requirements of 49 CFR
Part 26, and the Department's DBE Program, apply to this contract as
follows:

a. The prime contractor (Contractor) will solicit DBEs through reasonable
and available means, as defined in 49 CFR Part 26, Appendix A and the
approved DBE Program, or show a good faith effort to meet the DBE goal
for this contract.

b. The Contractor, sub-recipient or subcontractor shall not discriminate on
the basis of race, color, national origin, or sex in the performance of this
contract. The Contractor shall carry out applicable requirements of
49 CFR Part 26 in the award and administration of DOT financially
assisted contracts. Failure by the Contractor to carry out these
requirements is a material breach of this contract, which may result in the
termination of this contract or such other remedy as the Entity deems
appropriate subject to review by the Department.

¢. The requirements of this Special Provision shall be physically included in
any subcontract. ;

d. By signing the contract proposal, the Bidder is certifying that the DBE
goal as stated in the proposal will be met by obtaining commitments from
eligible DBEs or that the Bidder will provide acceptable evidence of good
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faith effort to meet the commitment. The Entity will determine the
adequacy of a Contractor's efforts to meet the contract goal, within
10 business days, excluding national holidays, from receipt of the
information outlined in this Special Provision under Article A.3,
"Contractor's Responsibilities." If the requirements of Article A.3 are met,
the conditional situation will be removed and the contract will be
forwarded to the Contractor for execution.

2. Definitions.

a.

b.

"Department” means the Texas Department of Transportation.

"DOT" means the U.S. Department of Transportation, including the Office
of the Secretary, and including the operating administrations, i.e. the
Federal Highway Administration (FHWA), the Federal Transit
Administration (FTA), and the Federal Aviation Administration (FAA).

"Federal-Aid Contract" is any contract between the Texas Department of
Transportation and a Contractor at any tier, or Entity and a Contractor at
any tier which is paid for in whole or in part with DOT financial
assistance.

“Entity” means local government agency, MPO, RMA, etc.

"DBE Joint Venture" means an association of a DBE firm and 1 or more
other firm(s) to carry out a single business enterprise for profit for which
purpose they combine their property, capital, efforts, skills and
knowledge, and in which the DBE is responsible for a distinct, clearly
defined portion of the work of the contract and whose share in the capital
contribution, control, management, risks, and profits of the joint venture
are commensurate with its ownership interest.

"Disadvantaged Business Enterprise" or "DBE" means a firm certified
through the Texas Unified Certification Program in accordance with
49 CFR Part 26 Subparts D and E.

"Good Faith Effort" means efforts to achieve a DBE goal or other
requirement of 49 CFR Part 26 Subpart C and this Special Provision
which, by their scope, intensity, and appropriateness to the objective, can
reasonably be expected to fulfill the program requirement.

"Manufacturer" is a firm that operates or maintains a factory or
establishment that produces, on the premises, the materials, supplies,
articles, or equipment required under the contract and of the general
character described by the specifications.

"Regular Dealer" is a firm that owns, operates, or maintains a store,
warehouse, or other establishment in which the materials, supplies,
articles or equipment of the general character described by the
specifications and required under the contract are bought, kept in stock,
and regularly sold or leased to the public in the usual course of business.
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To be a Regular Dealer, the firm must be an established, regular
business that engages in, as its principal business and under its own
name, the purchase and sale or lease of the products in question.

A Regular Dealer in such bulk items as steel, cement, gravel, stone, and
petroleum products need not keep such products in stock if it owns and
operates distribution equipment for the products. Any supplementing of
Regular Dealer’'s own distribution equipment shall be by a long-term
lease agreement and not on an ad hoc or contract-by-contract basis.
*Brokers, packagers, manufacturers' representatives, or other persons
who arrange or expedite transactions shall not be regarded as a Regular
Dealer.

*'Broker" is an intermediary or middleman that does not take possession
of a commodity or act as a Regular Dealer selling to the public.

j. "Race-neutral DBE Participation" means any participation by a DBE
through customary competitive procurement procedures.

k. "Race-conscious" means a measure or program that is focused
specifically on assisting only DBES, including women-owned DBEs.

I. "Texas Unified Certification Program” or "TUCP" provides one-stop
shopping to applicants for certification in their region, such that
applicants are required to apply only once for a DBE certification that will
be honored by all recipients of federal funds in the state. The TUCP by
Memorandum of Agreement established six member entities, including
TxDOT, to serve as certifying agents for Texas in specified regions.
Applicants for DBE certification may be directed to the TUCP internet site
for more information at:

/lwww.txdot.gov/business/business_outreach/tucp.htm

3. Contractor's Responsibilities. These requirements must be satisfied by the
Contractor.

a. After conditional award of the contract, the Contractor shall submit a
completed Form No.SMS.4901, "DBE Commitment Agreement" for each
DBE he/she intends to use to satisfy the DBE goal or a good faith effort to
explain why the goal could not be reached, so as to arrive in the Entity’s
contracting office not later than 5:00 p.m. on the 10™ business day,
excluding national holidays, after the conditional award of the contract.
When requested, additional time, not to exceed seven (7) business days,
excluding national holidays, may be granted based on documentation
submitted by the Contractor. The Entity shall submit the DBE
Commitment Agreement package to the Department's Office of Civil
Rights in Austin, Texas not later than 5:00 p.m. on the 30th business day,
excluding national holidays, after the conditional award of the contract.
The DBE Commitment Agreement package is subject to review, comment
and approval by TxDOT prior to and as a condition of execution of the
contract.
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DBE prime contractors who subcontract with DBEs may receive credit
toward the DBE goal for work performed by the DBE’s own forces and
work subcontracted to DBEs. A Contractor must make a good faith effort
to meet the goals. In the event a DBE prime subcontracts to a non-DBE,
that information must be reported on Form No. SMS.4902. The completed
form is provided to the Entity with a copy to the TxDOT District Office
responsible for overseeing the project.

A Contractor who cannot meet the contract goal, in whole or in part, shall
make adequate good faith efforts to obtain DBE participation as so stated
and defined in 49 CFR Part 26, Appendix A. The following is a list of the
types of action that may be considered as good faith efforts. It is not
intended to be a mandatory checklist, nor is it intended to be exclusive or
exhaustive. Other factors or types of efforts may be relevant in
appropriate cases.

e Soliciting through all reasonable and available means (e.g. attendance
at pre-bid meetings, advertising, and/or written notices) the interest of
all certified DBEs who have the capability to perform the work of the
contract. The solicitation must be done within sufficient time to allow
the DBEs to respond to it. Appropriate steps must be taken to follow
up initial solicitations to determine, with certainty, if the DBEs are
interested.

o Selecting portions of the work to be performed by DBEs in order to
increase the likelihood that the DBE goals will be achieved. This
includes, where appropriate, breaking out contract work items into
economically feasible units to facilitate DBE participation, even when
the Contractor might otherwise prefer to perform the work items with
its own forces.

e Providing interested DBEs with adequate information about the plans,
specifications, and requirements of the contract in a timely manner to
assist them in responding to a solicitation.

¢ Negotiating in good faith with interested DBEs to make a portion of the
work available to DBE subcontractors and suppliers and select those
portions of the work or material needs consistent with the available
DBE subcontractors and suppliers, so as to facilitate DBE
participation. Evidence of such negotiations includes the names,
addresses, and telephone numbers of DBEs that were considered; a
description of the information provided regarding the plans and
specifications for the work selected for subcontracting; and evidence
as to why additional agreements could not be reached for DBEs to
perform the work.

e A Bidder wusing good business judgment would consider a
number of factors in negotiating with subcontractors, including DBE
subcontractors, and would take a firm price and capabilities as well as
contract goals into consideration. However, the fact that there may be
some additional cost involved in finding and using DBEs is not in itself
sufficient reason for a Bidders failure to meet the Contract DBE goal
as long as such cost are reasonable. Also, the ability or desire of the
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Contractor to perform the work of the contract with its own
organization does not relieve the Bidder of the responsibility to make
good faith effort. Contractors are not, however, required to accept
higher quotes from DBEs if the price difference is excessive or
unreasonable.

o Not rejecting DBEs as being unqualified without sound reasons based
on a thorough investigation of their capabilities. The Contractor's
standing within its industry, membership in specific groups,
organizations, or associations and political or social affiliations (for
example union vs. nonunion employee status) are not legitimate cause
for the rejection or non-solicitation of bids and the Contractors efforts
to meet the project goal.

e Making efforts to assist interested DBEs in obtaining bonding, lines of
credit, or insurance as required by the recipient or Contractor.

e Making efforts to assist interested DBEs in obtaining necessary
equipment, supplies, materials, or related assistance or services.

o Effectively using the services of available minority/women community
organizations; minority/women Contractors' groups; local, state, and
Federal minority/women business assistance offices; and other
organizations as allowed on a case-by-case basis to provide
assistance in the recruitment and placement of DBESs.

e If the Entity determines that the Contractor has failed to meet the
good faith effort requirements, the Contractor will be given an
opportunity for reconsideration by the TxDOT District Office
responsible for overseeing the project. Opportunity for further appeals
will be addressed by the TxDOT Office of Civil Rights.

Should the Bidder to whom the contract is conditionally awarded refuse,
neglect or fail to meet the DBE goal or comply with good faith effort
requirements, the Entity can take remedial financial action as provided by
the Entity’s/Department’s rules or practices or reference to 43 TAC 89.56,
as a guideline when the Entity does not have uniform rules or practices
for non-compliance with the terms of its contracts.

All contract and project information shall be submitted directly to the
Entity and with a copy to the TxDOT District or Office responsible to
oversee the project.

The Contractor shall not terminate for convenience a DBE subcontractor
named in the commitment submitted under Article A.3.a. of this Special
Provision. Prior to terminating or removing a DBE subcontractor named in
the commitment, the Contractor shall make a good faith effort to replace a
DBE subcontractor that is unable to perform successfully with another
DBE to the extent needed to meet the contract goal. The Contractor shall
submit a completed Form No0.4901, "DBE Commitment Agreement,” and
Form No. 2228 “Disadvantaged Business Enterprise (DBE) Request for
Substition for the substitute DBE firm(s). Any substitution of DBEs shall
be subject to approval by the Entity. Prior to approving the substitution,
the Entity will request a statement from the DBE about the circumstances
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of its subcontract’s termination. The contractor must have a written
consent prior to substitution. A copy of all documentation shall be
provided to the TxDOT District Office responsible to oversee the project.

The Contractor shall designate a DBE liaison officer who will administer
the Contractor's DBE program and who will be responsible for
maintenance of records, reports, efforts and contacts made to
subcontract with DBEs.

. Contractors are encouraged to investigate the services offered by banks

owned and controlled by disadvantaged individuals and to make use of
these banks where feasible.

Eligibility of DBEs.

a.

The member entities of the TUCP certify the eligibility of DBEs and DBE
joint ventures to perform DBE subcontract work on DOT financially
assisted contracts.

The Department maintains the Texas Unified Certification Program DBE
Directory containing the names of firms that have been certified to be
eligible to participate as DBE's on DOT financially assisted contracts.
This Directory is available from the Department's OCR. An update of the
Directory can be found on the Internet at

http://www.dot.state.tx.us/business/tucpinfo.htm.

Only DBE firms certified at the time commitments are submitted are
eligible to be used in the information furnished by the Contractor as
required under Article A.3.a. and 3.g. above. For purposes of the DBE
goal on this project. DBEs will only be allowed to perform work in the
categories of work for which they are certified.

Only DBE firms certified at the time of execution of a contract,
subcontract, or purchase order are eligible for DBE goal participation.

Determination of DBE Participation. When a DBE participates in a contract,
only the values of the work actually performed by the DBE, as referenced
below, shall be counted by the Contractor toward DBE goals:

a.

The total amount paid to the DBE for work performed with the DBE’s own
forces is counted toward the DBE goal. When a DBE subcontracts part of
the work of its contract to another firm, the value of the subcontracted
work may be counted toward DBE goals only if the subcontractor is itself
a DBE. Work that a DBE subcontracts to a non-DBE firm does not count
toward DBE goals.

A Contractor may count toward its DBE goal a portion of the total value of
the contract amount paid to a DBE joint venture equal to the distinct,
clearly defined portion of the work of the contract performed by the DBE.

(1) A Contractor may count toward its DBE goal only expenditures to
DBEs that perform a commercially useful function (CUF) in the work of
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a contract or purchase order. A DBE is considered to perform a CUF
when it is responsible for execution of the work of the contract and is
carrying out its responsibilities by actually performing, managing, and
supervising the work involved. To perform a CUF, the DBE must also
be responsible, with respect to materials and supplies used on the
contract, for negotiating price, determining quality and quantity,
ordering the material, and installing (where applicable) and paying for
the material itself.

A minimum of one CUF Project Site Review (CUFPSR) will be
conducted by the Entity using Department Form 2182 on all DBE firms
working on the project.

In accordance with 49 CFR Part 26. Appendix A. guidance concerning
Good Faith Efforts, Contractors may make efforts to assist interested
DBEs in obtaining necessary equipment, supplies, materials, or
related assistance or services. Contractors may not however,
negotiate the price of materials or supplies used on the contract by
the DBE, nor may they determine quality and quantity, order the
materials themselves, nor install the materials (if applicable), or pay
for the material themselves. Contractors however, may share the
guotations they receive from the material supplier with the DBE firm,
so that the DBE firm may negotiate a reasonable price with the
material supplier.

In all cases, Contractor or other non-DBE subcontractor assistance will
not be credited toward the DBE goal.

(2) A DBE does not perform a CUF if its role is limited to that of an extra
participant in a transaction, contract, or project through which funds
are passed in order to obtain the appearance of DBE participation.

Consistent with industry practices and the DOT/Department's DBE
program, a DBE subcontractor may enter into second-tier
subcontracts, amounting up to seventy percent (70%) of their contract.
Work subcontracted to a non-DBE does not count towards DBE goals.
If a DBE does not perform or exercise responsibility for at least thirty
percent (30%) of the total cost of its contract with its own work force,
or the DBE subcontracts a greater portion of the work of a contract
than would be expected on the basis of normal industry practice for
the type of work involved, it will be presumed that the DBE is not
performing a CUF.

(3) A DBE trucking firm who is certified as a DBE is considered to be
performing a CUF when the DBE is responsible for the management
and supervision of the entire trucking operation on a particular
contract and the DBE itself owns and operates at least one (1) fully
licensed, insured, and operational truck used on the contract.

(@) The entity shall verify ownership of all trucks prior to commencement of
work of the DBE trucking firm.
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(b) The Contractor receives credit for the total value of the
transportation services the DBE provides on a contract using
trucks it owns, insures, and operates with drivers it employs.

(c) The DBE may lease trucks from another DBE firm, including an
owner operator who is certified as a DBE. The DBE who leases
trucks from another DBE receives credit for the total value of the
transportation services the lessee DBE provides on the Contract.

(d) The DBE may also lease trucks from a non-DBE firm, including
from an owner-operator. The DBE who leases trucks from a
non-DBE is entitled to credit for the total value of transportation
services provided by non-DBE lessees not to exceed the value of
transportation services provided by the DBE-owned trucks on its
sub-contract. Additional participation by non-DBEs receive credit
only for the fee or commission it receives as result of the lease
arrangement.

() A lease must indicate that the DBE has exclusive use of and
control over the trucks giving the DBE absolute priority for use of
the leased trucks. Leased trucks must display the name and
identification number of the DBE.

() The DBE Trucking Firm shall submit Form 2371, “Trucking Credit
Worksheet”, within 10 calendar days of the end of the month to
the Prime Contractor. The prime shall submit a copy of Form
2371 with the DBE Monthly Progress Report.

(4) When a DBE is presumed not to be performing a CUF the TxDOT
District Office responsible to oversee the project will be notified. The
DBE may present evidence to rebut this presumption.

c. A Contractor may count toward its DBE goals expenditures for materials
and supplies obtained from a DBE manufacturer, provided that the DBE
assumes the actual and contractual responsibility for the materials and
supplies. Count expenditures with DBEs for materials or supplies toward
DBE goals as provided in the following:

(1) If the materials or supplies are obtained from a DBE manufacturer,
count 100% of the cost of the materials or supplies toward DBE goals.
(The definition of a DBE manufacturer is found at Article A.2.h. of this
Special Provision.)

(2) If the materials or supplies are purchased from a DBE Regular Dealer,
count 60% of the cost of the materials or supplies toward DBE goals.
(The definition of a DBE Regular Dealer is found at Article A.2.i. of
this Special Provision.)

(3) With respect to materials or supplies purchased from DBE which is
neither a manufacturer nor a Regular Dealer, count the entire amount
of fees or commissions charged for assistance in the procurement of
the materials and supplies, or fees or transportation charges for the
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delivery of materials or supplies required on a job site, toward DBE
goals, provided you determine the fees to be reasonable and not
excessive as compared with fees customarily allowed for similar
services. Do not count any portion of the cost of the materials and
supplies themselves toward DBE goals.

(4) Count the entire amount of fees or commissions charged by a DBE
firm for providing a bona fide service, such as professional, technical,
consultant or managerial services, or for providing bonds or insurance
specifically required for the performance of a DOT financially assisted
contract, toward DBE goals, provided you determine the fee to be
reasonable and not excessive as compared with fees customarily
allowed for similar services.

d. Should the DBE firm request assistance in the form of a joint check and the
contractor chooses to assist the DBE firm, other than a manufacturing
material supplier or Regular Dealer, the Contractor may act solely as a
guarantor by use of a two-party check for payment of materials to be
used on the project by the DBE. The material supplier must invoice the
DBE who will present the invoice to the Contractor. The Contractor may
issue a joint check to the DBE and the material supplier and the DBE firm
must issue the remittance to the material supplier. No funds shall go
directly from the Contractor to the material supplier. The DBE firm may
accept or reject this joint checking arrangement.

The Contractor must obtain approval from the Entity, prior to
implementing the use of joint check arrangements with the DBE. The
Contractor shall submit to the Entity, Joint Check Approval Form 2178
and provide copies of cancelled joint checks to the Entity upon request if
the joint check arrangement is approved. No DBE goal credit will be
allowed for the cost of DBE materials that are paid by the Contractor
directly to the material supplier. A copy of the completed form is to be
provided to the TxDOT District Office responsible for overseeing the
project.

e. No DBE goal credit will be allowed for supplies and equipment the DBE
subcontractor leases from the contractor or its affiliates.

f. No DBE goal credit will be allowed for the period of time determined by
the Entity that the DBE was not performing a CUF. The denial period of
time may occur before or after a determination has been made by the
Entity. In case of the denial of credit for non-performance of a CUF of a
DBE, the Contractor will be required to provide a substitute DBE to meet
the contract goal or provide an adequate good faith effort when applicable
and as required under Article A.3.e.

Records and Reports.

a. The Contractor shall submit monthly reports, after work begins, on DBE
payments to meet the DBE goal and for DBE race-neutral participation.
Report payments made to non-DBE firms. The monthly report is to be
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sent to the Entity with a copy to the TxDOT District Office responsible to
oversee the project. These reports will be due within fifteen (15) days
after the end of a calendar month. These reports will be required until all
DBE subcontracting or material supply activity is completed. Form
No. SMS.4903, DBE Progress Report, is to be used for monthly reporting.
Form No. SMS.4904, DBE Final Report, is to be used as a final summary
of DBE payments submitted upon completion of the project. The original
final report must be submitted to the Entity with copies to the TxDOT
District Office responsible for overseeing the project and to the TxDOT
Office of Civil Rights. These forms may be obtained from the Department
or may be reproduced by the Contractor. The Entity may verify the
amounts being reported as paid to DBEs by requesting copies of
cancelled checks paid to DBEs on a random basis. Cancelled checks
and invoices should reference the Entity’s or Department’'s project
number, as applicable.

b. DBE subcontractors and/or material suppliers should be identified on the
monthly report by Vendor Number, name, and the amount of actual
payment made to each during the monthly period. Negative reports are
required when no activity has occurred in a monthly period.

c. All such records must be retained by the Contractor and the Entity for a
minimum of four (4) years following completion of the contract work, and
shall be available at reasonable times and places for inspection by
authorized representatives of the Department or the DOT operating
administration.

d. Prior to receiving final payment, the Contractor shall submit Form
No. SMS.4904. DBE Final Report. If the DBE goal requirement is not met,
documentation supporting Good Faith Efforts, as outlined in Article A.3.c.
of this Special Provision, must be submitted with the DBE Final Report. A
copy of the completed form is provided to the TxDOT District Office
responsible for overseeing the project.

7. Compliance of Contractor.

a. To ensure that DBE requirements of this DOT financially assisted contract
are complied with, the Entity will monitor the Contractor's efforts to
involve DBEs during the performance of this contract. This will be
accomplished by a review by the Entity of monthly reports submitted to
the Entity by the Contractor indicating his progress in achieving the DBE
contract goal and by compliance reviews conducted on the project
site by the Entity and by the Department, as needed.

b. The Contractor shall receive credit toward the DBE goal based on actual
payments to the DBE subcontractor. The Contractor shall notify the Entity
if it withholds or reduces payment to any DBE subcontractor. The
Contractor shall submit an affidavit detailing the DBE subcontract
payments prior to receiving final payment for the contract. Copies of
these documents will be provided to the Entity and to the TxDOT District
Office responsible for overseeing the project.
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C.

Contractors' requests for substitutions of DBE subcontractors shall be
accompanied by a detailed explanation which should substantiate the
need for a substitution. The Contractor may not be allowed to count work
on those items being substituted toward the DBE goal prior to approval of
the substitution from the Entity.

. The Contractor is prohibited from providing work crews and equipment to

DBEs. DBE Goal credit for the DBE subcontractors leasing of equipment
or purchasing of supplies and/or materials from the Contractor or its
affiliates is not allowed.

When a DBE subcontractor, named in the commitment under Article
A.3.a. of this Special Provision, is terminated or fails to complete its work
on the contract for any reason, the Contractor is required to make good
faith efforts to find another DBE subcontractor to substitute for the
original DBE. These good faith efforts shall be directed at finding another
DBE to perform at least the same amount of work under the contract as
the DBE that was terminated, to the extent needed to meet the contract
goal.

A Contractor's failure to comply with the requirements of this Special
Provision shall constitute a material breach of the contract. In such a
case, the Entity or the Department, as appropriate, reserves the right to
terminate the contract; to deduct the amount of DBE goal not
accomplished by DBEs from the money due or to become due the
Contractor, or such other remedy or remedies as the Entity deems
appropriate, subject to review by the Department.

Article B. Race-Neutral Disadvantaged Business Enterprise Participation.

1. Policy. It is the policy of the DOT that Disadvantaged Business Enterprises
(DBE), as defined in 49 CFR Part 26 Subpart A, be given the opportunity to
compete fairly for contracts and subcontracts financed in whole or in part
with Federal funds and that a maximum feasible portion of the Department's
overall DBE goal be met using race-neutral means.

a.

If there is no DBE goal, the DBE requirements of 49 CFR Part 26, apply
to this contract as follows:

The Contractor will offer DBEs as defined in 49 CFR Part 26, Subpart A,
the opportunity to compete fairly for contracts and subcontractors
financed in whole or in part with Federal funds.

The Contractor, subrecipient or subcontractor shall not discriminate on
the basis of race, color, national origin, or sex in the performance of this
contract. The Contractor shall carry out applicable requirements of
49 CFR Part 26 in the award and administration of DOT financially
assisted contracts. Failure by the Contractor to carry out these
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requirements is a material breach of this contract, which may result in the
termination of this contract or such other remedy as the Entity deems
appropriate, subject to review by the Department.

2. Reports. Race-Neutral DBE participation on projects with no DBE goal shall
be reported on Form No. SMS.4903, DBE Progress Report and submitted to
the Entity each month and at project completion. Copies of payment
documents should be sent to the TxDOT District Office responsible for
project oversight. Payments to DBE firms are reported on Form
No. SMS.4903 are subject to the requirements of Article A.5, "Determination
of DBE Participation.”
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ATTACHMENTD

DBE Program Compliance Guidance
for
Local Government Agencies

OVERVIEW:

The DBE Program as authorized by 49 CFR, Part 26 ensures nondiscrimination
in the award and administration of United States Department of Transportation
contracts. The DBE Program applies to a Local Government Agency’s highway
contracts, funded in part or whole, from federal funds received through TxDOT
and the Federal Highway Administration (FHWA). A Local Government Agency
(LGA) may use TxDOT's DBE Program through a Memorandum Of
Understanding (MOU). The MOU is the agreement that allows LGA's to use
TxDOT's DBE Program and identifies the responsibility of each LGA as it
pertains to DBE Program.

DBE annual goals are established by the Business Opportunity Programs Office
(BOP) for the department’'s DBE Federal-Aid Highway Construction Programs.
Individual contract goals are established by LGA with input from the BOP Office.

The BOP Office is responsible for administering the department’'s DBE Program.
The BOP office, in conjunction with the LGA, will be responsible for monitoring
the DBE Program and ensuring compliance. In an effort to effectively monitor the
DBE Program, the DBE Program Compliance Guidance has been created and
implemented. The LGAs will play a vital role in ensuring proper administration
and compliance with the DBE Program.

GENERAL DBE PROGRAM PROCESS:

Annually, BOP will develop an overall goal for DBE participation in projects
receiving federal funds. The objective is to achieve as much of the goal through
‘race-neutral” means as practical. This means that DBEs will participate in
projects in the routine course of business and a specific project goal will not be
assigned. [f sufficient DBE participation is not anticipated through race-neutral
means, ‘race-conscious” provisions are implemented and individual projects
goals are assigned based on the availability of DBE firms to perform work within
the scope of the project. In Fiscal Year 2005 and 2006, approximately one-half
of the overall goal was achieved by race-neutral means.

The most current version of the DBE Special Provision is included in the bid
documents of all federally funded projects. The Provision is divided into race-
conscious and race-neutral sections. Race-neutral projects do not have a
specific project goal while race-conscious projects will have a minimum goal to
be achieved by the contractor to assure compliance with the terms of the



contract. The goal will be a percentage of the contract amount and is listed in the
bid documents.

For projects with a goal, the contractor must submit a list of DBE firms the
contractor commits to use to fulfill the goal as stated in the DBE Special
Provisions. Once approved, this list forms the basis for project monitoring. The
LGA monitors all federally funded projects that have DBE work to be counted
toward meeting the annual goal. Monitoring is similar for race-neutral and race-
conscious projects, but additional steps are required on race-conscious projects
when the contractor does not meet the project goal or wants to substitute DBE
firms for those listed in the contractor's commitment.

At the end of the project, actual DBE participation is totaled and credited to the

annual goal for both race-neutral and race-conscious projects. Monitoring

throughout the project gives assurance that credit is given for work accomplished

in compliance with the specifications and statutes.

DBE PROGRAM COMPLIANCE GUIDANCE:

There are three key documents used in implementation and management of the

DBE Program; the actual program as approved by FHWA, the current Special

Provision to be included in all projects with federal funds, and a TxDOT Standard

Operating Procedures Manual (SOP). This SOP contains the following Sections:
A. DBE Certification Program

B. Withdrawal, Denial, Surrender, Decertification and Appeal Program

Goal Setting, Counting DBE Participation, and Data Reporting

o 0O

DBE Commitments, Good Faith Efforts, and Substitutions/Replacements

m

Joint Check Agreements
F. Prompt Payment and Retainage Monitoring and Enforcement
G. Commercially Useful Function Program Review

H. DBE Third Party Challenges



SECTION A: DBE CERTIFICATION PROGRAM
SECTION B: WITHDRAWAL, DENIAL, DECERTIFICATION, AND APPEAL
PROGRAM PROCEDURES

General: Inregards to Section A and B, the LGA does not have any
responsibility regarding the DBE Certification Program as it relates to
certification, withdrawal, denial, decertification and certification appeal
procedures. As such, Section A and B are not part of the DBE Program
Guidance for LGA.

Local Government Agency Procedures: The BOP Office and other TUCP
Certifying Agencies have primary responsibility for all DBE certification actions.
The LGA does not have any direct responsibility but may be requested to provide
information or assistance to BOP or other TUCP Certifying Agencies regarding
DBEs that are working on LGA federally-funded projects.

The LGA must be familiar with the TxDOT internet site www.dot.state.tx.us, TUCP
Directory and use the information as appropriate for their monitoring activities.



SECTION C: GOAL SETTING, COUNTING DBE PARTICIPATION, AND DATA
REPORTING

General: BOP is responsible for developing TxDOT’s annual goal for DBE
participation in projects funded by FHWA. The annual goal is comprised of race-
neutral and race-conscious participation. For race-conscious patrticipation, the
LGA will assign a DBE goal for appropriate projects.

Work completed by a DBE will be counted toward the overall goal if the work is
actually performed by the DBE (i.e. the DBE performs a “Commercially Useful
Function” (CUF). CUF monitoring is discussed elsewhere in this document.

By special provision, the contractor must maintain certain records and submit
certain reports. The contractor’'s records must be made available to LGA,
TxDOT and FHWA on request. The following reports are submitted to LGA:

1. DBE Program Commitment Agreement Form

2. DBE Monthly Project Report

3. DBE DBE/HUB Final Report

4. Prompt Payment Certification

Local Government Agency Procedures:

O Step 1 — Receive reports from the various sources and distribute as
appropriate. The original of all reports should be kept with the official
project records.

O Step 2 — Verify the accuracy of DBE payments by comparing the
DBE Monthly Progress Report to the Prompt Payment Certification.

O Step 3 — Keep a running total of actual payments to DBE firms by
entering information from DBE Monthly Project Report in
subcontractors monitoring system.

O Step 4 — Review the contractor's DBE DBE/HUB Final Report to
ensure that DBE/SBE contract requirements have been satisfied.



SECTION D: DBE COMMITMENTS, GOOD FAITH EFFORTS, AND
SUBSTITUTION REPLACEMENTS

General: This Section does not apply to race-neutral projects.

For projects with a specified percentage DBE goal, contractors make a
commitment to meet the goal by signing the proposal and submitting a bid. Once
the low bidder is determined and the contract is conditionally awarded, the
contractor must submit a DBE Commitment Agreement Form or a Pre-Good
Faith Effort Review. The DBE Commitment Agreement Form lists bid items and
DBEs the contractor intends to use to fulfill the project DBE goal. The DBE
Commitment Agreement Form is reviewed by the LGA to determine the
appropriate DBE credit that will be allowed for each DBE. DBE Material Suppliers
and Truckers have to provide the documentation at the time of commitment that
supports the level of DBE credit that will be approved for each DBE. The
contractor submits a Pre-Good Faith Effort Review if they believe they made
every reasonable effort to do so but still cannot commit to meeting the goal. In
either case, the form is submitted to the LGA for their action.

During the life of the project, LGA monitors the contractor’s progress toward
meeting the goal. If it appears that the goal may not be achieved, the contractor
must show that they made a Good Faith Effort (GFE) to meet the goal. If
justified, the GFE is approved. The contractor may also request that a different
firm be substituted for one named in the DBE Commitment Agreement Form. The
BOP Office will conduct periodic reviews of the LGA’s projects to ensure
compliance with the DBE Program requirements.

Local Government Agency Procedures:
Contract award

O Step 1 — LGA receives appropriate submission from the contractor
and renders final compliance determination. LGA will keep informed
of any adverse issues encountered during their review and approval
process. After all issues are resolved, LGA approves contractor’'s
commitment, enters information into their subcontractor monitoring
system, and notifies the prime, and the DBE of their approval.

O Step 2 — Contractor assures that a copy of DBE Commitment
Agreement Form or Notification of Compliance Letter is transmitted to
the project personnel for inclusion in the project records and for use
in monitoring during construction.

Post GFE Review
O Step 1 - Determine actual goal achievements at the end of the
project by reviewing their subcontractor monitoring programs, the



final estimate, and the Contractor's DBE/HUB Final Report. If the
contractor did not meet the specified DBE goal, start Post GFE
review by having the project personnel send the contractor a Post
Award GFE Information Request Letter.

O Step 2 — Assist the project personnel as requested in analyzing the
contractor’'s documentation of GFE.

O Step 3 - If the contractor’'s GFE is deficient, notify the contractor in
writing, giving the contractor an opportunity to appeal the
determination and/or provide additional information.

O Step 4 — Complete a Post-GFE Review Report and prepare final
disposition. Provide the BOP Office with a copy of the final
disposition.

Substitutions/Replacements
O Step 1 — Review documentation associated with the contractor’s
request.
o DBE Commitment Agreement for DBE to be substituted. Assure
that the contractor provides all of the information requested.
o Written justification from the contractor listing reasons the DBE is
being substituted.
O Step 2 — Verify accuracy of the contractor’'s documentation by
discussing circumstances with the project personnel as necessary.
O Step 3 — Request a written statement from the DBE acknowledging
they are being replaced. Consider any additional information the
DBE may offer.
O Step 4 — Determine whether the contractor is in compliance with the
DBE special provision.
O Step 5 — Prepare a Substitution Form and send to the project
personnel for approval.



SECTION E: JOINT CHECK AGREEMENTS

General: The contractor may choose to assist a DBE firm by acting as a
guarantor for payment of materials used by a DBE by the use of joint checks. To
be eligible, the contractor must make joint checks available to all subcontractors
and the DBE must agree to the arrangement. The contractor issues a joint check
to the DBE and the material supplier and the DBE must issue the joint check to
the material supplier. If approved by the LGA, this arrangement does not count
against the DBE goal.

Local Government Agency Procedures:

O Step 1 — Project personnel receives DBE Joint Check Approval from
the contractor. Assist the project personnel in determining
compliance with the Special Provision as requested. Project
personnel sends signed Approval to the contractor by letter with
copies to the DBE.

O Step 2 — Compare the DBE Monthly Progress Report and Prompt
Payment Certification Form for reasonable consistency.

O Step 3 — Request a copy of cancelled joint checks for the months the
contractor issued a joint check to each DBE with an approved DBE
Joint Check Approval. Review the joint checks to ensure that
payment was processed through the DBE.

O Step 4 - If two consecutive reviews for the same DBE show no
discrepancies, the LGA may reduce the frequency of requesting
copies of cancelled joint checks.

O Step 5 - Submit compliance questions to BOP for assistance as
necessary.



SECTION F: PROMPT PAYMENT AND RETAINAGE MONITORING AND
ENFORCEMENT

General: The contractor is paid for satisfactorily completed work every month
through the monthly estimate process. This payment is for the work the
contractor and all subcontractors perform. The contractor must pay
subcontractors for the satisfactorily completed work within 10 days after the
contractor receives payment for the subcontractors work from LGA.

Retainage is an amount of money withheld to ensure that the contractor fulfills all
contract requirements, including submitting all documents at the end of the
project. Retainage normally ranges from 3% — 5% of the amount paid and is not
released until the final estimate is processed. Itis common practice for the
contractor to withhold retainage from their subcontractors. However, the
contractor must release the total amount retained when the subcontractor
satisfactorily completes all their work on the project. Depending on the scope of
the subcontract, this may occur long before all work on the contract is finished.

Local Government Agency Procedures:

O Step 1 — The project personnel receives a monthly Prompt Payment
Certification from the contractor before the end of the month following
receipt of payment from the LGA. This certification is kept in the
project records and will be used only for dispute resolution.

O Step 2 — Assist the project personnel as requested in the event a
subcontractor alleges they did not receive prompt payment from the
contractor. The project personnel must have the complaint in writing.

O Step 3 — During visits to the project site, randomly spot check
whether certifications are received in the time specified. Take
appropriate action if non-compliance issues are discovered.



SECTION G: COMMERCIALLY USEFUL FUNCTION REVIEW PROGRAM

General: Commercially Useful Function (CUF), is the term used to describe a
DBE'’s independence from the contractor. Over-reliance on a contractor brings a
DBE’s CUF into question. To perform a CUF, the DBE must be responsible for
performing, managing, and supervising the work under its contract. The DBE
must also be responsible for negotiating prices for, ordering, installing, and
paying for material used in its work.

A contractor may only count the value of the work actually performed by a DBE
toward the DBE goal. A DBE may enter into second-tier subcontracts, up to 70%
of their contract. Work subcontracted to a non-DBE does not count towards the
DBE goals. If the DBE does not perform or exercise responsibility for at least
30% of the total cost of their contract with their own work force, it will be
presumed the DBE is not performing a CUF and none of the payments will be
counted toward the contract goal.

The DBE Special Provision contains a discussion of when the contractor can
count work by a DBE toward the goal.

Local Government Agency Procedures:

O Step 1 - For projects with a specified DBE goal, contact the project
personnel to ensure there is a copy of the DBE Program
Commitment Agreement Form on the project.

O Step 2 — For all projects, ask the project personnel to forward a copy
of all completed CUF On-Site Compliance Review Forms to the LGA.

O Step 3 — Project personnel will conduct at least one CUF review with
each DBE on the project. Their review is documented using a CUF
On-Site Compliance Review Form and should be performed as soon
as practical after the DBE starts work on the project.

O Step 4 — Periodically review the DBE Monthly Progress Report to
assure that the the initial CUF review is conducted on the project in a
timely manner. Contact the project personnel to discuss delays in
receipt of CUF reviews. Provide assistance to the project personnel
as requested and as work schedule allows.

O Step 5 — Project personnel should observe DBE work as part of their
normal inspection function. If the DBE’s practices change after the
initial CUF review, the project personnel should complete the CUF
Project Site Review.

O Step 6 — Periodically visit the project site after CUF monitoring starts.
Discuss project personnel responsibilities and answer any questions
the project personnel poses. As time allows, conduct a CUF review
with project personnel and document using the CUF Project Site
Review form. Explain “red flags” to project personnel to enhance
their understanding of CUF.



O Step 7 — Collect questions concerning CUF and submit to LGA with
supporting documentation for their action. LGA will document their
determination and will transmit the final determination to the
contractor and the DBE. Forward to the project personnel for
inclusion in the project records.

BOP will conduct periodic reviews of projects to monitor the LGA’s compliance
with CUF requirements.
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SECTION H: DBE THIRD PARTY CHALLENGES

General: Anyone has the right to challenge the eligibility of a DBE firm. The

challenge must be in writing and contain information to support the challenge.
Responsibility for resolving the challenge lies with the TUCP certifying agency
that initially certified the DBE’s eligibility.

Local Government Agency Procedures:
O Step 1 - Forward any third party challenges received by the LGA to

BOP. BOP will be responsible for identifying the appropriate TUCP
certifying agency that will handle the disposition of this challenge.

11



ATTACHMENTE

REQUIRED CONTRACT PROVISIONS

FEDERAL-AID CONSTRUCTION CONTRACTS

Pags
1 General ... ... ... ... e 1
i Nondiscrimination . ... .. ... ... ... ... ..., 1
tH, Nonsegregated Facilities .. .. ... ... ... ... ... ... 3
. Payment of Predelermined Minimum Wage . ... ... .. 3
V.  Statements and Payrells ... . e 5
Vi, Record of Materlals, Supplies, and Labor . ... ... ... 5
Vi, Subletling or Assigning the Conlract .. .. ........... 5
Vil Safety: AccidentPrevention .. ................... 8
IX. False Statemsnis Conceming Highway Projects ... . [
X, Implementation of Clean Alr Act and Federal
Water Pollutlon Control Act .. ... ... ........ 8
XL Certification Regarding Debarment, Suspension,
inellgibility, and Voluntary Exclusion ............. .. 8
XW. Cartification Regarding Use of Contract Funds for
Lobbying . ... .. ... .. ..

ATTACHMENTS

A, Emgloyment Preference for Appalachian Confracts
(inciuded in Appalachian conlracts only)

{. GENERAL

1. These contract provisions shall apply to alt work performed on
the contract by the contractor's own org;anization and with the
assistance of workers under the conlracior's immediate superinten-
dence and to all work performed on the contract by plecework, station
work, or by subcontract.

2. Exceptas otherwise provided for In each section, the contractor
shall insert in each subcontract all of the stipulations contained in
these Required Contract Provisions, and further requirs their
inclusion in any lower tier subconiract or purchase order that may in
turn ba made. The Required Contract Provisions shall not be
incorporaied by reference in any case, The prime contractor shall be
responsible for compliance by any subcontractor or lower fier
subconiractor with these Required Contract Provisions,

3. A breach of any of the stipulations contained In these Required
Conilract Provisions shall be sufficient grounds for termination of the
coniract,

4. A breach of the following clauses of the Required Contract
Provisions may also be grounds for debarment as provided in 29

Section |, paragraph 2;
Saction IV, paragraphs 1,2, 3, 4, and 7;
Section V, paragraphs 1 and 2a through 2g.

5. Disputes arising out of the labor standards provisions of Sectlon
IV (except paragraph 5) and Section V of thesa Required Contract
Provisions shall not be subject to the general disputes clause of thig
confract. Such disputas shall be resolved In accordance with the
procedures of tha U.S. Department of Labor (DOL) as se! forth In 28
CFR 5,8, and 7. Disputes within the meaning of this clause include
disputes between the confraclor (or any of its subcontractors) and the
conlracling agency, the DOL, or the contractor's employses of thelr
reprasantatives,

6. Selectlion of Labor: During the performance of this contract,
the conlractor shall not:

a, discriminate against labor from any other State, possession,
of territory of the United Stales (exceptfor employmsnt prafarence for
Appatachian conlracts, when applicabie, as specified in Altachment
A} or

b, amploy convict labor for any purpose wilhin the imits of the
projsct wiless it is labor performed by convicls who are on parole,
supervised release, or probation.

. NONOISCRIMINATION

{Applicable lo all Federal ald construction contracts and o alil
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related subconiracts of $10,000 or more.}

1. Egual Employment Opportunity: Equalemployment opportu-
nity (EEQ) requirements nol to discriminate and o lake affirmative
action to assure equal opportunily as set forth under laws, exacutive
orders, rules, regulations (28 CFR 35, 20 CFR 1830 and 41 CFR80)
and orders of the Secrelary of Labor as modified l‘i%/ the provisions
prescribed herein, and Imposed pursuant to 23 U.S.C. 140 shall
constitute the EEC and specific atfirmative action standards for the
contraclor's project activities under this contract. The Equal Opportu-
nity Construction Contract Specifications sel forth under 41 CFR 60-
4.3 and the provisions of the American Disabilities Act of 1950 (42
U.8.C. 12101 ot seq.) set forth under 28 CFR 35 and 20 CFR 1630
are incorporate Eﬁeference in this contracl. In the execution of this
contract, the contractor agrees to comply with the following minimum
speciflc requirement aclivilies of EEO:!

a. The contractor will work with the State highway agency
{SHA} and the Federal Govermment In carrying out EEC obligations
and In their review of histher activities under the contract,

b. The contractor will accept as his operating policy the
following statement:

"It is the cfmﬁcv of this Company to assure that applicanis are
employed, and that employees are treated during employment,
without regard to thelir racs, religion, sex, color, national origin,
age or disability. Such action shall include: employment,
upgrading, dsmotion, or transfer; recrultment or recrultment
advertising, layoff or termination; rates of pay or other forms of
compensalion; and selection for training, including apprentice-
ship, preapprenticeship, and/or on-the-job training.”

2. EEO Officer: The contractor will designate and make known
to the SHA contracting officers an EEO Officer who will have the
responsibility for and must be capable of effeclively administering and
promoting an active contractor program of EEQ and who must be
assigned adequate authority and responsibility to do so.

" 3. Dissemination of Policy: All members of the contractor's staff
who are authorized to hire, supervise, promote, and discharge
smployess, or who recommaend such action, or who are substantia tr
Involved in such action, will be made fully cognizant of, and wil
implement, the contractor's EEQ policy and contractual responsibill-
ties to provide EEQ in each grade and classification of employment.
To ensure that the above agreament will be met, the following actlons
wiil be taken as a minimum:

a. Periodic maelings of supervisory and personnal office
employeas will be conducted before the start of work and then not
iess often than once every sik months, al which time the contractor’s
EEO policy and s implementation will be reviewed and explained.
The mestings will be conducled by the EEO Officer.

b, All new supervisory or personnel office employees will be
given a thorough indoctrination by the EEC Officer, covering all major

aspects of (he contracltor's EEQ obligations within thirty days
foliowing thelr reporting for duty with the contraclor,

¢. All personnel who are engaged in direct recruiliment for the
project will be instructed by the EEQ Officer in the contraclor's
procedures for locating and hiring minority group employees.

d. Notices and posters setting forth the contractor's EEO policy
will be placed in areas readily accessible to emplovees, applicants for
employment and potential employses.

e. The contractors EEO policy and the procedures lo imple-
mant such policy will be brought lo the altention of employees by
mgans of meselings, omployee handbooks, or olher appropriate
means.

4. Recruitment: When advertising for employaes, the contracior

will include in all advertisements for employees the nolation: "An
Equal Opportunity Employer.” All such adverlisements will be placed
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in publications having a large circulation among minority groups in the
area from which the project work force would normally be derived.

a. The contractor will, unless preciuded by a valld bargalning
agreemant, conduct systematic and direct recruliment through pzsmic
and private employes refairal sources likely fo yisld qualified minori
group applicants.  To meet this requirement, the contractor will
idontify sources of polential mincrity group employees, and eslablish
with such Klentified sources procedures whereby minority group
applicants may be referredto the contractor for employment consider-
ation.

b. Inthe event the contraclor has 2 valld bargalning agreement
providing for exclusive hiring hall referrals, he Is expected to observe
the provisions of that agreement 1o the extent that the system permits
the contractor's compliance with EEO contract provisions. (The DOL
has heid that whers Implsmentation of such agreements have ths
effect of discriminating against minorities or women, or obligates the
contractor to do the same, such implementation violates Executive
Order 11246, as amended.)

¢. The confraclor will encourage his present employess torefer
minority group applicants for smployment. Information and proce-
dures with regard to referring minorly group applicants wit be
discussed with employess.

5. Personnel Actions: Wages, working conditions, and employee
benaefits shall be established and administered, and personnel actions
of every typs, Including hiring, uggrading, promotion, transfer,
demotion, layoff, and termination, shall be taken without regard to
race, color, religion, sex, national origin, age or disabillty. The
following ;l;_rocedures shall be followed:

a. The contractor will conduct periodic inspections of project
sites to insure that working conditions and employeae facilities do not
indicate discriminatory treatment of project site personnel.

b. The contractor will periodically evaluate the spread of wages
pald within sach classification {o determing any evidence of discnim)-
natory wags praclices.

¢. The contractor will periodically review selected personnel
actions In depth to determine whether there Is evidence of discrimina-
tion. Where evidence is found, the contractor will promptly take
corrective action. if the review Indicates that the discrimination ma
extend beyond the aclions reviewed, such corractive action shall
include all affected persons.

d. The contractor will. promptly investigate all complaints of
alleged discrmination mads to the contractor In connection with his
obligations under this contract, will attempt to resoive such com-
plaints, and will take appropriate corrective actlon within a reasonable
time. If the investigation indicales that the discrimination may affect
persons other than the complainant, such corrective action shall
include such other persons. Upon completion of each Investigation,
the co?:ractor will inform every complainant of all of his avenues of
appeal.

8, Tralning and Promotion:

a. The contractor will assist in locafing, qualifying, and
increasing the skills of minority group and women employees, and
applicants for employment.

b. Consistentwith the confractor's work force requirements and
as permissible under Fedaral and State regulations, the contractor
shail make full use of training programs, i.e., apprenticeship, and
on-tha-job training programs for the geographical area of contract
performance. Where feasible, 25 percent of apprentices or trainees
in each occupation shall be In thelr first year of apprenticeship or
training. Inthe eventa special provision for training is provided under
this contract, this subparagraph will be superseded as indicated in the
spacial provision.

¢. The contractor will advise employees and applicants for
empioyment of avaliable training programs and enbrance require-
ments for each.

d. The contractor will periodically review lhe training and
promotion polential of minority group and women employees and will
sncourage efigible employeas (o apply for such iraining and promo-
tion.

7. Unions: If the contractor relies in whole or in part upon unions

as a source of employees, the contractor will use his/her best efforts
to oblain the cooperation of such unions lo increase opportunities for
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miﬁomg groups and women within the unions, and to effect referrals
by such unions of minorily and female employges. Aclions by the
conlractor elther dirsctly or through a contraclor's assosiation acling
as agent will includa the procedures sel forth below:

a. The contractor will use best efforis to develop, in coopera-
tion with the unions, joint training programs aimed toward quaiifying
mare minorily group members and women for membership In the
unlong and increasing the skilis of minority group smployess and
woman o that they may qualify for higher paying employment.

b. The contractor will use best efforfs to mcorporate an EEC
clausge into each union agreement to the end that such union will be
contractually bound (o refer applicants withoul regard 1o their race,
color, religion, sax, national origin, ags or disability,

¢. The contraclor is to oblain information as to the referral
practices and policies of the labor union axcept thal to the exient
such Information is within the exclusive possession of the labor union
and such labor unlon refuses to furnish such information to the
contractor, the contractor shall so certify lo the SHA and shali set
forth what efforts have been made to obtain such information.

d. In the event the union Is unable to provide the contracior
with a reasonable fiow of minority and women referrals within the time
limit set forth in the collective bargalning agreement, the contractor
will, through Independent recruitment efforts, fill the employment
vacancies without regard to race, color, religlon, sex, natlonal origin,
age or disabllity; making full efforts to obtain qualiffed andior

ualifiable minority group persons and women. (The DOL has held
that it shall be no excuse that the union with which the contractor has
a collective bargaining agreement providing for exclusive referral
faited to refer minority employess,) In the event the union referral
practice prevents the contractor from meeting the obligations
pursuant to Executive Order 11246, as amended, and thesa special
provisions, such contractor shall immediately nolify the SHA.

8. Seloction of Subcontractors, Procuremont of Materials and
Leasing of Equipment: Tha contractor shall not discriminate on the
grounds of race, color, reflgion, sex, national origin, age or disability
in the selection and retention of subcontractors, including procure-
ment of materlals and leases of equipment. ’

a. The contractor shall notify all potential subcontractors and
suppliers of his/her EEO obligations under this contract.

b. Disadvantaged business enterprises (OBE), as definedin 49
CFR 23, shall have equal opportunity to compete for and perform
subcontracls which the contractor enters info pursuant to this
contract. The contractor will use his best efforts to soliclt bids from
and to utilize DBE subcontractors or subcontractors with meaningful
minority group and female representation among their employees.
Con!{acio‘rs shall obtaln lists of DBE construction firms from SHA
personnel,

¢. The contractor will use his bes! efforts to ensure subcontrac-
tor compliance with their EEO obligations.

9. Records and Reports: The contractor shall keep such records
as necessary 1o documaent compliance with the EEO requirements.
Such records shall be refained for a period of three years following
complelion of the contract work and shall be available at reasonable
times and places for inspection by authorized representatives of the
SHA and the FHWA.

a, The records kept by the contractor shall document the
following:

{1} The number of minofly and non-minority group
members and woman employed in each work classification on the
project;

(2} The progress and efforts being mads in cooperation
with unlons, when applicable, to increase employment opportunities
for minorities and women;

{3} The progress and efforts being made nlocating, hirng,
training, qualifying, and upgrading minority and female employees;
and

ﬁ% The progress and efforts belng mads In securing the
services of DBE subcontraclors or subconiraciors with meaniagful
minority and female representation among thelr employees.

b. The contractors will submil an annual repont to the SHA
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each July for the duration of the project, indicating the numbsr of
minprity, women, and non-minorily group employees currently
engaged in each work classification required by the confract work,
This information is fo be reported on Form FHWA-1381. fon-the
&-;s training Is being required by special provision, the condractor wig
be required fo collect and repon training data.

i, NONSEGREGATED FACILITIES

{Applicable to all Federal-aid construction contracts and to ail
related subcontracts of $10,000 or more )

a. By submission of this bid, the execution of this contract or
subcontract, or the consummation of this material supply agreement
or purchase order, as appropriate, the bidder, Federal-ald construc-
tion confractor, subcontractor, material suppller, or vendor, as
appropriate, ceriifies that the firm does not maintain or provide forits
amployees any segregated facilities at any of its establishments, and
that the firm does not permit its employees to parform their services
at any location, under its control, where segregated facilities are
maintained. The firm agrees that a breach of this certification is a
viclation of the EEOQ provisions of this contract. The firm further
ceriifies that no employee will be denfed access lo adequate facilities
on the basis of sex or disability.

b. As used in this certification, the term *segregated facilities”
means any waiting rooms, work areas, restrooms and washrooms,
restaurants and other eating areas, timeclocks, locker rooms, and
other slorage or dressing areas, parking lots, drinking fountaing,
recreation or entertalnment areas, transportation, and housing
facilities provided for employees which are segregaled by explicit
directive, or are, In facl, segregated on the basis of racs, color,
refigion; national origin, age or disabliity, because of habit, local
custom, or olherwise. The only exception will be for the disablsd
when the demands for accessibility override (e.g. disabled parking).

c. The contractor agrees that it has obtalned or will oblain
identical certification from proposed subcontractors or material
suppliers prior to award of subcontracts or consummation of materiai
supply agreements of $10,000 or more and that it will retain such
certifications in itg files.

IV. PAYMENT OF PREDETERMINED MINIMUM WAGE

(Applicable to all Federal-ald construction contracts exceading
$2,000 and to all related subcontracts, except for projects located on
roadw:%y)s classified as local roads or rural minor collectors, which are
exampt.

1. General:

a. All mechanics and laborers employed or working upon the
site of the work will be paid unconditionally and not less often than
once a week and without subsequent deduction or rebate on any
account [except such payroll deductions as are permilled by
regulations (29 CFR 3) Issued by the Secrstary of Labor under the
Copeland Act {40 U.8.C. 276¢)] the full amounts of wages and bona
fide fringe benefits (or cash equivalents thereof) due at fime of
payment. The payment shall be compuled at wage rates not less
than those contained In the wage determinalion of the Secretary of
Labor (hersinafler "the wage determination”) which is allached hsrelo
and made a part hereof, regardiess of any conlractual relationship
which may be alleged to exist between the confractor or lts subcon-
tractors and such laborers and mechanics. The wage determination
{including any additional classifications and wage rates conformed
under paragraph 2 of this Section IV and the DOL poster (WH-1321)
or Form FHWA-1495) shall be posted at all times by the coniractor
and its subcontractors at the site of the work in a prominent and
accessible place where it can be easily seen by the workers. Forthe
purpose of this Section, contributions made of costs reascnably
anficipated for bona fide lringe benefils under Section (b2} of the
Davis-Bacon Act(40 U.8.C. 278a) on behalf of laborers or mechanics
are considered wages paid to such laborers or mechanics, subject o
the provisions of Section WV, paragraph 3b, hareof. Also, for the
purpose of this Saclion, regular contrtbutions made 0r costs Incurred
for more than a weekly period (bul not less often than quarlery)
under plang, funds, or programs, which cover the particular weekly
pariot, are deemed o be constructively made or incurred during such
weekly period.  Such laborers and mechanics shall be pald the
appropriato wage rate and fringe benefits on the wage determination
for the classificalion of work aclually performed, without regard to
skill, excapt az provided i paragraphs 4 and 5 of this Section IV,
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. Laborars or mechanics parforming work In more than one
classification may be compensated at the rate specified for each
classification for the time aclually worked therein, provided, that the
employsr's payroll records accurately set forth the ime spant in each
classification in which work is performad.

¢, Al rulings and interpretations of the Davis-Bacon Act and
related acts contained in 28 GFR 1, 3, and 5 are herein Incorporated
by reference in this conlract.

2. Classification:

a. The SHA contracting officer shall require that any class of
laborers or mechanics amployed undesr the contract, which is not
lisled in the wage determination, shall be classified in conformance
with the wage determination.

b. Thacontraciing officer shall approve an additional classifica-
tion, wage rate and fringe benefils only when the following criteria
have bean metl:

{1} the work lo bs performed by the additions! classifica-
tion requested is not performed by a classification In the wage
determination;

(2) the additional classification is utilized inthe area by the
construction industry;

(3) the proposed wage rate, Including any bona fide fringe
benefits, bears a reasonable relationship to the wage rates contained
in the wage determination; and

(4) with respect to helpers, when such a classification
prevalls in the area in which the work Is performed.

¢. If the contractor or subcontractors, as appropriate, the
{aborers and mechanics {(if known} 1o be employed in the additional
classification or thelr reprasentatives, and the conlracting officer
agrae on the classification and wags rale (including the amount
designated for fringe benefits where appropriate), a report of the
action taken shall ba sent by the contracting officer to the DOL,
Administrator of the Wage and Hour Diviglon, Employment Standards
Adminlstration, Washington, D.C. 20210. The Wage and Hour
Administrator, or an authorized representative, will approve, modlfy,
or disapprove every additional ¢lassification action within 30 days of
receipt and so advige the wntractin%omcer or will notify the contract-
ing officer within the 30-day perlod that additional ime is necessary.

d. In the event the contracior or subcontractors, as appropri-
ate, the Iaborers or mechanics to be employed in the additional
classification or their representatives, and the contracting officer do
not agree on the proposed clagsification and wage rate (including the
amount designated for fiinge benefits, where appropriate), the
contracting officer shall refer the guestions, including the views of all
interested parties and the recommendation of the contracting officer,
to the Wage and Hour Administrator for delermination. Sald
Administrator, or an authorized representative, will Issue a determina-
tlon within 30 days of receipt and so advise the contracting officer or
will notify the contracting officer within the 30-day period that
additional {ime Is necessary

a. The wage rale {including fringe benefils whers apgrogriate)
determined pursuant to paragraph 2¢ or 2d of this Section IV shall be
pald to all workers performing work In the additional classification
from the first day on which work Is performed in the classification.

3. Payment of Fringe Benefits:

a. Whenever the minimumwage rate prescribed Inthe contract
for a class of laborers or mechanics includes a frings benefif which
is not expressed as an howrly rate, the conlractor or subtontractors,
as appropriate, shall either pay the benefit as slated in the wage
determination or shall pay ancther bona fide fringe benefit or an
hourly case equivalent thereof.

b, i the contracior or subcontracior, as appropriale, doss not
make paymenis to a trustee or other third person, helshe may
consider ag a part of the wages of any laborer or mechanic the
amount of any costs reasonably anticipated in providing bona fide
fringe bensefils under a plan or program, provided, thal the Secretary
of Labor has found, upon the writlen request of the contractor, that
the applicable standards of the Davis-Bacon Act have been mel. The
Secretary of Labor may require the confractor o sel aside In a
separate account assots for the meeting of obligations under the plan
of program.
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4. Apprentices and Tralnges (Programs of the U.S. DOL) and
Helpars:

a. Apprentices:

{1} Apprentices will be permitted to work at less than the
predetermined rate for the work they performed when they are
employed pursuant to and individually registered in a bona fide
apprenticeshlp program registered with the DOL, Employment and

raining Administration, Bureau of Apprenticeship and Training, or
with a Slate apprenticeship agency recognized by the Bureau, orifa
person is employed in his/her first 90 days of probationary employ-
ment as an apprentice In such an apprenticeship program, whois not
individually registered in the program, but who has been certified by
the Bureau of Apprenticeship and Training or a Stats apprenticeship
agency {where appropriate) to ba eligible for probationary employ-
ment as an apprentice.

{2} The allowable ratio of apprentices o journeyman-levs!
employees on the job sile in any craft classification shall not be
greater than the ratio permitted to the contractor as {o the entire work
force under the reglstered program, Any employee listed on a payroll
al an apprenlice wage rate, who Is not registered or otherwise
employed as stated above, shall be paid not less than the applicable
wage rate listed in the wage determination for the classification of
work actually performed. In addition, any apprentice performing work
on the job site in excess of the ratio permitted under the registered
program shall be pald not less than the applicable wage rata on the
wage delermination for the work actually performed, - Where a
contractor or subcontraclor Is performing construction on a project In
a locality other than that in which lis program Is registered, the ratlos
and wage rates (expressed in percentages of the journsyman-level
hourly rate) specified in the contractor's or subcontractor's registered
program shall bs observed.

{3) Every apprentice must be pald at notless than the rate
specified in the registered program for the apprentice's level of
progress, exprassed as a percentage of the journeyman-leve! hourly
rate spacified In the applicable wage determination. Apprentices
shall be pald fringe beneflls In accordance with the provisions of the
apprenticeship program. f the apprenticeship program doses not
specify fringe benefits, apprentices must be paid the full amount of
fringe benofits listed on the wage determination for the applicable
classification, If the Administrator for the Wage and Hour Division
determines that a different praclice prevails for the applicable
apprentice classification, fringes shall be paid in accordance with that
determination.

{4) In the eventthe Bureau of Apprenticeship and Training,
or a State apprenticeship agency recognized by the Bureau, with-
draws approval of an apprenticeshlp program, the contractor or
subconiractor will no longer be permitted to utilize apprentices at less
than the applicable pradetermined rate for the comparable work
performed by regular employees until an acceplable program is
approved,

t. Trainees:

(1) Exceptas provided In29 CFR 5.186, tralnees will nol be
permitied to work at less than the predetermined rate for the work
performed unless they are employed pursuant to and Individually
registered in a program which has received prior approval, svidenced
by formal cerdification by the DOL, Employment and Training
Administration.

(2} The ratio of trainees to journeyman-level employees on
the job sile shall not be greater than permitted under the plan
approved by the Employment and Tralning Administration. Any
employes listed on the payroll al a trainee rate who Is nol registered
and participating In a tralning plan approved by the Employment and
Training Administration shall be paid not tess than the applicabls
waga rale on the wags delerminalion for the classification of work
aclually performed, In addition, any traines performing work on the
ob slte In excess of the ratic permitled under the registered program
shall ba pald not less than the applicable wage rate on the wage
delarminalion for the work aclually performed.

{3} Every trainee must be foaéﬁ at not less than thg rale
specified In the approved program for his/her lovel of progress,
expressed as a percenlage of the journeyman-evel hourly rate
specified in the applicables wage delermination. Tralness shall be
paid fringe benefils In accordance with the provisions of the Yahnes
program. i the ralnse program does not mention fringe benefils,
tralnees shall be paid the full amount of fringe benefils listed on the
woge detormination urdess the Administrator of the Wage and Houwr
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Diviston determines that there Ig an appreniiceship program assoch
ated with the corresponding journeyman-level wage rale on the wage
determination which provides for less than full Trings benefits for
appreniices, In which case such trainees shall receive the same
fringe benefils as apprentices.

{4} In the event the Employment and Training Administra-
tion withdraws approval of a Waining program, the conlractor or
subcontractor will no longer be permilled to ulllize rainees al less
than the applicable predstermined rate for the work performed until
an acceptable program is approved.

¢. Helpers:

Helipers will be permitted to work on a project if the helper
classification Is specified and deflned on the applicable wagse
determinationoris aﬁfmveﬁ pursuant to the conformance procedure
set forth In Sectlon IV.2. Any worker fisted on a payroll al a helper
wage rate, who Is not a helper under a approved definition, shall be
paid not less than the applicable wage rate on the wage detarmina-
tion for the classification of work actually performed.

5. Apprentices and Trainees (Programs of the U.S, DOT):

Apprentices and tralnees working under apprenticeship and skill
training programs which have been certified by the Secretary of
Transportation as promoling EEO In conneclion with Federal-ald
highway construction programs are not subjsct to the requirements
of paragraph 4 of this Sectlon V. The straight hme hourly wage rates
for apprentices and trainees under such programs will be established
by the particular Frograms, The ratio of apprentices and tralnees to
journeymen shall not be greater than permitled by the terms of the
particular program,

6. Withholding:

The SHA shall upon its own action or upon written request of
an authorized repressniative of the DOL withhold, or cause to be
withheld, from the contractor or subcontractor under this contract or
any other Federal contract with the same prime contractor, or any
other Federally-assisted contract subject to Davis-Bacon prevailing
wage requirements which Is held by the same prime contractor, as
much of the accrued payments or advances as may be considered
necessary {0 pay laborers and mechanics, Including apprentices,
tralness, and helpers, employed by the contractor or any subcontrac-
tor the full amount of wages requlred by the contract, in the event of
fallure to pay any laborer or mechanic, including any apprentice,
traines, or helper, employed or working on the site of the work, all or
partofthe wages required by the contract, the SHA contracting officer
may, after writlen notice to the contractor, take such action as may be
necessary to cause the suspension of any further payment, advance,
or guarantee of funds until such violations have ceased.

7. Overtlme Requlrements:

No cantractor or subcontractor contracting for any part of the
contract work which may requlre or Involve the employment of
laborers, mechanics, walchmen, or guards (Including apprentices,
trainees, and helpers described In paragraphs 4 and § above) ghall
require or permit any laborer, machanic, watchman, or guard in any
workwaek In which he/she I8 employed on such work, to work In
excess of 40 hours in such workweek unfess such iaborer, mechanic,
waichman, or guard recelves compensation at a rale not less than
ong-and-one-half times his/her basle rate of pay for all hours worked
in axcess of 40 hours in such workweek.

8. Violation:

Liability for Unpald Wages; Liquidated Damages: In the event
of any violation of the clause set forth in paragraph 7 abovs, the
contractor and any subconiractor responsible thersof shall ba liablg
to the alfected employes for his/her unpald wages. In addilion, such
contractor and subcontraclor shall be liable to the Unlled States (in
the case of work done under contract for the District of Columbla or
a tarrifory, to such District or to such teritory) for liquidated damages.
Such hquidated damages shall be computed with respect o sach
individual laborer, mechanic, walchman, or guard employed In
victation of the clause sel forth In paragraph 7, in the sum of $10 for
sach calendar day on which such smployes was required or permit-
ted to work in excess of the sfandard work week of 40 hours without
paymeant of the overtime wages required by the clause set forth in
paragraph 7.

9. Withholding for Unpald Wages and Liquidated Damages:
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The SHA shall upon its own aclion or upon wiiiten request of any
authorized representative of the DOL withhold, or cause o be
withield, from any monies payable on account of work parformed by
the contractor or subcontractor under any such contract or any other
Fedaral contract with the same prime contractor, or any other
Federally-assisted contract subjsct to the Contract Work Hours and
Safety Slandards Act, which is held by the same prims contractor,
such sums as may be dstermined 1o be necessary fo satisfy any
sabiiities of such contractor or subcontractor for unpald wagss and
Hiquidated damages as provided in the clause set forth in paragraph
8 above.

V. STATEMENTS AND PAYROLLS

{Applicable to all Federal-aid construction conlracts exceeding
$2.000 and to all related subconlracts, except for projects located on
rsaéway}s classified as local roads or rural coliectors, which are
axempl.

1. Compll with Copeland Regulations (29 CFR 3k
The contractor shall comply with the Copeland Regulations of the
Secretary of Lahor which are herein incorporated by reference.

2. Payrolls and Payroll Records:

a. Payrolls and basic records relating thereto shall be
maintained by the contractor and each subconlractor during the
course of the work and preserved for a pericd of 3 years from the
date of completion of the contract for all laborers, mechanics,
apprentices, rainees, watchmen, helpers, and guards working atthe
site of the work.

b. The payroll records shall contaln the name, social security
number, and address of each such employes; his or her cofrect
classification; hourly rates of wages pald {Including rates of contribu-
tions or cosis anticipated for bona fide fring%a bensfits or cash
aquivalent thereof the types described in Section 1(b}{(2)(B) of the
Davis Bacon Act); dally and weekly number of hours worked;
deductions made; and actual wages paid. in addition, for Appaia-
chian contracts, the payroll records shall contaln a notation Indicating
whether the employee does, or does not, normally reside in the labor
area as defined in Attachment A, paragraph 1. Whenever the
Secretary of Labor, pursuant to Sectlon IV, paragraph 3b, has found
that the wagss of any laborer or mechanic include the amount of any
costs reasonably anticipated In providing benefits under a plan or
program described In Section 1(b}{2)(B) of the Davis Bacon Act, the
contractor and each subcontractor shall maintain records which show
that the commitment to provide such benefits is enforceabls, that the
plan or program Is financlally responsible, thal the plan or program
has been communicaled In wriling o the laborers or mechanics
affected, and show the cosl anticipated or the actual cost Incurred in
providing bensefils. Conlractors or subcontractors employing
apprentices or iralnees under approved progrems shall maintaln
wrilten evidence of the registration of apprentices and trainees, and
ratios and wage rates prescribed in the applicable programs,

¢. Each contractor and subcontractor shall furnish, each week
in which any confract work is performed, to the SHA resident
engineer a payroll of wages pald each of its employeas (including
apprentices, trainees, and helpers, described In Section IV, para-
graphs 4 and 5, and walchmen and guards engaged on work during
the preceding weekly payroll period). The payroll submilted shall sel
out accurately and completaly all of the information required to be
malntained under paragraph 2b of this Section V. This information
may be submitied In any form desired. Optional Form WH-347 is
available for this purpose and may be purchased from the Superin-
tandent of Documents (Federal stock number 029-005-0014-1), U8,
Government Printing Office, Washinglon, D.C. 20402, The prime
contracior s responsibls for the submission of copies of payrolls by
alt subcontractors.,

d. Each payroll submitted shall be accompanied by a "Stala-
mant of Comphance,” signed by the contractor or subcontracior or
hisfher agent who pays or supervises the payment of the persons
employed under the contract and shall certify the following:

(1) ihat the payroll for the payroll perod contains the
information required to be maintained under paragraph 2b of this
Section V and that such information is correct and compiste;

{2} that such laborer or mechanic {including each helper,
apprentice, and trainge) employed on the coniract during the payroll
period has been paid the full weekly wages eamed, withoul rebale,
gither directly of indirectly, and that no deductions have been mads
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sither directly or indirectly from the full wages sarmed, olher than
permissible deductions as sel forth In the Regulations, 29 CFR 3;

(3} that each laborer or mechanic has been pald not less
that the applicable wags rate and fringe bensfils or cash equivalent
for the classification of worked performed, as specified in the
applicable wage delermination incorporated into the contract.

8. The weekly submission of a properly executed certification
set forth on the revarse side of Optional Form WH-347 shall satisfy
the requirement for submission of the "Statement of Compliance”
required by paragraph 2d of this Section V.

{. The falsification of any of the above cerifications may
subject the coniractor to civil or criminal prosecution under 18 U.S.C.
1001 and 31 USC. 231,

g. The contractor or subcontractor shall make the records
raquired under paragraph 2b of this Sectlon V avallable for Inspec-
tion, copylng, or transcription by authorized representatives of the
SHA, the FHWA, or the DOL, and shall permit such representatives
to inferview employees during working hours on the job. If the
contractor or subcontractor fails to submit the required records or to
make them available, the SHA, the FHWA, the DOL, or alimay, after
written notice to the contractor, sponsor, applicent, or owner, take
such aclions as may be necessary fo cause the suspension of any
further payment, advance, or guarantee of funds. Furthermore,
faliure to submit the required records upon request or lo make such
fec%rgfsz asv%agabm may be grounds for debanment action pursuant to
28 A2,

Vi, RECORD OF MATERIALS, SUPPLIES, AND LABOR

1. On all Federal-ald contracts on the National Highway System,
except those which provide solely for the Installation of protective
devices at rallroad ?mde crossings, those which are constructed on
aforce account or direct labor basis, highway beautification contracts,
and contracts for which the total final construction cost for roadway
and bridga is less than $1,000,000 (23 CFR 835) the contractor shall:

a. Become famillar with the list of specific materlals and
supplies contained in Form FHWA-47, “Statement of Materlals and
t.abor Used by Contractor of Highway Construction Involving Federal

_Funds,” prior to the commancement of work under this contract,

b. Maintaln a record of the lotal cost of all materials and
suppliss purchased for and incorporated in the work, and also of the
quantities of those speclfic materlals and supplles listed on Form
FHWA-47, and In the units shown on Form FHWA-47.

¢. Furnigh, upon the completion of the contract, to the SHA
rasident englneer on Form FHWA-4T7 together with the data required
in paragraph 1b relative to materials and supplies, a final labor
summary of all contract work indicating the total hours worked and
the total amount sarned.

2. Atthe prime contractor's option, either a single report coverin
all contract work or separate reporis for the contractor and for eac
subcontract shall be submilied.

Vil. SUBLETTING OR ASSIGNING THE CONTRACT

1. The contractor shall perform with its own organization contract
work amounting 1o not less than 30 percent (or a grealer percentage
if spacified elsewhsre in the contract) of the total original contract
price, excluding any specialty ltams designated by the State,
Specially items may be performad by subcontract and the amount of
any such specially items performed may be deducted from the total
original contract price before computing the amount of work required
10 be performed by the contractor's own organization (23 CFR 635).

a. “lts own organization” shall be consirued to include only
workers employed and paid directly by the prime contractor and
equipment owned or rented by the prime contractor, with or withou!
operators. Such lerm doss not include employeas or equipment of
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a subcontractor, assignes, or agent of the prime conlractor.

b. “Speciaity tems” shall be construad {o be limiled to work
that requirss highly speclalized knowledge, ablliities, or equipmeant not
ordinarily avallable in the typs of conlracling organizations qualified
and expecled (o bid on the contract as a whole and In general are to
te limited to minor components of the overall contract,

2. The contract amount upon which the requirements setforth In
paragraph 1 of Section Vil is compuled includes the cost of materal
and manufactured products which are o be purchased or produced
by the contractor under the contract provisions.

3. The contractor shall furnish (a) a competent superintendent or
supervisor who is employed by the firm, has full authorily to direct
performance of the work in accordance with the conlract requlre-
ments, and Is in charge of all construction operations (regardless of
who performs the work) and () such other of its own organizational
resources {supervision, management, and engineering services) as
the SHA contracting officer determines Is necessary to assure the
performance of the contract.

4. No portion of the contract shall be sublet, assigned or otherwise
disposed of except with the written consent of the SHA contracling
officer, or authorized representativa, and such consent when given
shall not be construed to relieve the contractor of any responsibility
for the fulfiilment of the contract. Wrilten consent will bs given only
afler the SHA has assured that each subconiract is evidenced in
writing and that it contains all pertinent provisions and requirements
of the prime contract.

Vili. BAFETY: ACCIDENT PREVENTION

1. In the performance of this contract the conltractor shall comply
with alt applicable Federal, State, and local laws goveming safety,
health, and sanitation (23 CFR 635). The contractor shall provide all
safeguards, safely devices and protective equipment and lake any
other needed actions as it determines, or as the SHA contiacting
officer may determine, 1o be reasonably nacessary to protect the life
and health of employess on the job and the safely of the public and
to protect properly in connection with the performance of the work
covered by tha contracl,

2. itis a condition of this contract, and shall be made a condition
of each subconiract, which the contractor enters into pursuant fo this
contract, that the contractor and any subcontractor shall not permiit
any employee, in performance of the conlract, to work in surround-
ings or under conditions which are unsanitary, hazardous or danger-
ous o his/her health or safety, as determined under construction
safety and health standards {20 CFR 1926) promulgated by the
Secretary of Labor, In accordance with Section 107 of the Contract
Work Hours and Safely Standards Act (40 U.8.C, 333).

3. Pursuant to 29 CFR 1928.3, itis a condition of this contract that
the Secretary of Labor or authorized representalive thereof, shall
havs right of entry to any site of contract performance to inspect or
investigate the matter of compliance with the construction safely and
heaith standards and lo carry out the dulles of the Secrelary under
Section 107 of the Contract Work Hours and Safety Standards Act
(40 U.8.C. 333).

IX. FALSE STATEMENTS CONCERNING HIGHWAY PROJECTS

In order to assurs high qualily and durable construction in confor-
mity with approved plans and specifications and a high degreo of
reliability on stalements and representations made by engineers,
contractors, suppliers, and workers on Federal-ald highway projacts,
itis essential that ail persons concerned with the project perform thelr
functions as carefully, thoroughly, and honestly as possible. Willful
falsification, distortion, or misrepresentation with respect to any facls
related fo the project is a violation of Federal law. To prevent any

misundersianding regarding the seriousness of thess and similar

acts, the following notice shall be posted on each Federal-aid
highway project (23 CFR 635) in ons or more places where it Is
readily available to ali persons concerned with the project:

NOTICE TO ALL PERSONNEL ENGAGED ON FEDERAL-AID
HIGHWAY PROJECTS

18 11,5 €. 1020 reads as follows:
“Whoever, baing an officer, agent, or smployes of the Uniled
States, or of any State or Teritory, or whoever, whethor a person,

association, firrn, or corporation, knowingly makes any false stale-
marn, false reprasentation, or false report as to the character, quaiity,
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quaniilty, or cost of the material used or to be used, or the quantity or
quality of the work performed or to be performed, or the cost thereof
in connection with the submission of plans, maps, specifications,
contracts, or costs of construction on any highway or related project
submitted for approval to the Secrefary of Transporiation; or

Whosver knowingly makes any false stalement, false representa-
ton, faise report or false ciaim with respect to the character, qualily,
quanilly, or cost of any work performed or to be performed, or
matarials furnished or to be furnished in connection with the
construclion of any highway or related project approved by the
Sacretary of Transportalion, or

Whoaver knowingly makes any false statement or false representa-
tion as to material fact in any statement, certificale, or report
submilted pursuent fo provisions of the Faderal-ald Roads Act
apgr;}v;}d July 1, 1916, (39 Stal. 355), as amended and supple-
mented

Shall be fined not more that $10,000 or imprisoned not more than
5 years or both.”

X. IMPLEMENTATION OF CLEAN AIR ACT AND FEDERAL
WATER POLLUTION CONTROL ACT

(Applicable to all Federal-aid construction contracts and 10 all related
subcontracts of $100,000 or more.)

By submission of this bid or the execution of this contract, or
subconiract, as appropriate, the bidder, Federal-aid construction
coniractor, of subcontractor, as appropriate, will be deemad to have
stipulated as follows:

1. That any facllity that is or will be utilized in the performance of this
contract, unfess such contract is exempt under the Glean Air Act, as
amended (42 U.5.C. 1857 et seq., as amsnded by Pub.L. 81-604},
and under the Federal Water Pollution Conirol Act, as amended (33
US.C.1251et _s_?gﬁ, as amanded by Pub.lL. 92-5002, Executive Order
11738, and regulations In implementation thereof (40 CFR 15) is not
fisted, on the date of contract award, on the U.S. Environmental
g?ée?gozryoAgency (EPA) List of Violating Facllities pursuant to 40

2. Thatthe firm agrees to comply and remain in compllance with all
the requirements of Section 114 of the Clean Air Act and Section 308
of the Federal Water Pollution Control Act and all regulations and
guldelines listed thereunder.

3. That the firm shall promptly notify the SHA of the receipt of any
communication from the Direclor, Office of Federal Activities, EPA,
indicating that a facility that is or will be utilized for the contract s
under consideration to be listed on the EPA List of Viclating Facilities.

4, That the firm agress to include or cause to be Included the
requirements of paragraph 1 through 4 of this Section X in every
nonexempt subcontract, and further agrees to take such action as the
government may direct as a means of enforcing such requirements.

X1. CERTIFICATION REGARDING DEBARMENT, SUSPENSION,
INELIGIBILITY AND VOLUNTARY EXCLUSION

; 1. Instructions for Certification - Primary Covered Transac-
tions:

(Applicable to all Federal-ald contracts - 49 CFR 28)

a. By signin? and submitting this proposal, the prospseclive
primary participant is providing the certification sef out below.

b. The inabilify of a person o provide the cedification set out
valow will not necessarily resull in denial of paricipation in this
covared transaclion, The prospective pariicipant shall submil an
axplanation of why it cannot provide the cerfification set out below.
The certification of explanation will be considered in conneclion with
{he department of agency’s determination whether o enter into this
transaction. However, failure of the prospeciive primary particlpant
to furnish a cerlification or an explanation shall disqualify such a
person from participation in this transaction,

¢. The cerification in this clause is a material representation
of fact upon which rellance was placed when the department or
agency determinad 1o enter into this ransaclion, 1 1t Is later deter-
mined that the prospective primary participant knowlngly rendered an
ersonaous cerlification, In addition lo other remedias avallable to the
Federal Government, the department or agency may lerminate this
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fransaction for cause of default.
d. The prospective primary participant shall provide Immediate

writlen notice to the depariment or agency fo whom this proposalis

submitted if any time the prospective primary participant learns thal
fts cerfification was enonecus when submitled ¢or has become
erroneous by reason of changed circumstances,

@. The terms "covered transaction,” "debarred,” "suspended ”
“ineligible,” "lowsr ter covered transaction,” ”;}artic%?ant," "parson,”
“primary coversd transaction,” principal,” "propesal,” and "voluntarily
axcluded,” as used in this clause, have the meanings set out In the
Oefinitions and Coverage sections of rules implementing Executive
Order 12549, You may contact the depariment or agency to which
this proposal is submitted for assistance in oblaining a copy of those
regulations,

{. The prospective primary participant agress by submitting this
roposal that, should the proposed covered transaction be enterad
mto, it shall not knowingly enler into any lower tler covered transac-
tion with & person who is debarred, suspended, declared insligible,
or voluntarily excluded from participation In thls covered transaction,
unless guihoﬁzed by the depardment or agency entering into this
transaction,

The prospective primary participant further agrees by
submitting this proposal that # witl include the clause titled "Certifica-
tion Regarding Debarment, Suspension, Ineligibility and Voluntary
Exclusion-Lower Tier Covered Transaction,” provided by the
department or agency entering info this covered transaction, without
modification, in all lowsr tier covered transactions and in all solicita-
tions for lower tier covered transactions,

h. A participant In a covered transaction may rely upon a
certification of a prospeclive participant In a lower tler covered
transaction that is not debarred, suspended, Ineligible, or voluntarily
excluded from the covered transaction, unless it knows that the
certification Is erroneous. A participant may decide the method and
frequency by which it determines the eligibility of its principais. Each
participant may, but is not required to, chack the nonprocurement
portion of the “Lists of Parties Excluded From Faderal Procurement
or Nenprocurement Programs” (Nonprocuremsnt List) which is
complled by the General Services Administration,

i. Nothing contalned in the forsgoing shall be construed to
require establishment of a system of records In order to render in
good faith the certification required by this clause.” The knowledge
and information of pardicipant 15 not required to exceed that which is
normally possessed by a prudent person in the ordinary course of
business dealings.

. Except for transactions authorized under paragraph f of
these instructions, if a particlpant In a covered fransaction knowingly
enters nto a lower tier covered transaction with a person who is
suspended, debarred, ineliglbls, or voluntarly excluded from
participation in this transaction, In addition to other remedias avallable
lo the Federal Government, the department or agency may terminate
this transaction for cause or defaull.

X
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Certification Regarding Debarment, Suspansion, Inefigibility
and Voluntary Exclusion--Primary Coversd Transactions

1. The prospective primary participant cenifiss to the bast of its
knowledge and belief, that it and its principals:

a. Are not presently debarred, suspended, proposed for
debarment, declared inaligible, or voluntarily exciuded from covered
transactions by any Federal depariment or agency;

b. Have not within a 3-year period preceding this proposal
been convicted of or had a civil jJudgement rendersd against them for
commission of fraud or a criminal offense In connection with obtain-
ing, a%iamptirs?ctc oblaln, or performing a public (Federa!, State or
local) transaction or contract under a public transaction; violation of
Fedsral or State antitrust statules or commission of embezziement,
theft, forgery, bribery, falsification or destruction of records, making
false statements, or recelving stolen properly;

¢. Are not presently indicted for or otherwise criminally or civilly
charged by a governmental enlity (Federal, State or local) with
commission of any of the offenses snumerated in paragraph 1b of
this cerlification; and

d. Have not within a 3-year perlod preceding this applica-
ion/proposal had one or more public ransactions (Federal, State or
local) terminated for cause or default

2. Whare the prospective primary participant is unable to certify to
any of the statements In this certification, such progpective participant
shall atfach an explanation to this proposal.

Tk kE

; 2. Instructions for Certiflcation - Lower Tler Covered Transac-
tions:

(Applicable to all subcontracts, purchase orders and other lower
tier transactions of $25,000 or more - 46 CFR 28)

a. By signing and submilling this proposal, the prospective
lower tier is providing the certification set out below.

b, The cettification In this clause is a material representation
of fact upon which rellance was placed when thig transaction was
entered into. If It is later determined that the prospective lower tler
Farﬁcipant knowingly rendered an arroneous certification, In addition
o other remedlas available to the Federal Government, the depart-
ment, or agency with which this fransaction originated may pursue
avallable remedies, including suspension and/or debarment.

¢. The prospective lower tler participant shall provide immadi-
ate written notlce to the person to which this proposal Is submilted if
at any time the prospectiva lower tier paticlpant leams that iis
certification was erroneous by reason of changed circumstances.

d. The terms "covered transaction,” "debarred,” "suspended,”
“ineligible,” "primary covered lransaction,” "participant,” "person,”
“principal,” "proposal,” and “voluniarily excluded,” as used in this
clause, have the maanings set out In the Definitions and Coverage
sections of rules Implementing Executive Order 12548, You may
contact the person to which this proposal is submitted for assistance
in obtaining a copy of those regulations.

8. The prospective lower tier parlicipant agrees by submitting
this proposal thal, should the proposed covered transaction be
antered Inlo, it shall not knowlngly enter inlo any lower tler covered
ransaction with a psrson who is debarred, suspended, declared
ineligible, or voluntarily excluded from parficipation In this covered
kansaction, unlasg authorized by the depariment or agency with
which this transaction originated.

f. The prospeclive lower Yer participant further agrees by
submitting this proposal that i will include this clause titled "Cerlifica-
tion Regarding Debarment, Suspension, nefigibility and Volmtary
Exclusion-Lower Tier Covered Transaction,” wathoul modification, In
all lower fier covered transactions and in all solicitations for lower tier
covered transactions.

g. A participant in a covered transaction may rely upon a
certiflcation of a prospective pariicipant In a lower tier covered
transaction that Is no! debarred, suspended, insligible, or voluntarly
axcluded from the covered trangaction, unfess it knows that the
certification Is erronsous. A parlicipant may dacide the method and
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frequency by which it determines the eligibility of its princlpals. Each
articipant may, but is not required to, check the Nonprocurement
ist. :

h. Nothing contained in the foregoing shall be construed to
require establishment of a system of records in order to render In
good faith the cerfification required by this clause. The knowledgs
and information of participant is not required o excesd that which is
normally possessed by a prudent person in the ordinary course of
husiness dealings.

I Except for transaclions authorized under paragraph e of
these Instructions, if a participant in a covered fransaction knowingly
enters Into a lower tier covered lransaclion with a person who Is
suspendsd, debarred, insligible, or volunlarlly excluded from
participation In this kansaction, in addilion fo other remedles avallable
to the Federal Governmant, the department or agency with which this
transaction originated may pursue available remediss, Including
suspension and/or debarment.

PR

Certification Regarding Debarment, Suspension, Insliglbility
and Voluptary Exclusion--Lower Tler Covered Transactions:

1. The prospactive lower tier participant certifies, by submission of
this proposal, that naither it nor its principals is presently debarred,
suspended, proposed for debarment, declared ineligible, or volun-
tarily excluded from participation in this transaction by any Federal
deparlment or agency.

2. Where the prospective lower tier parficipant is unable to cerlify

to any of the statements in this certification, such prospective
participant shall attach an explanation to this proposal.

ARk
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XH. CERTIFICATION REGARDING USE OF CONTRACT FUNDS
FOR LOBBYING

{Applicable to all Federal-ald construction coniracts and fo all
related subcontracts which exceed $100,000 - 45 CFR 20)

1, The cmspécﬁs.fe participant cortifles, by signing and submittin
this bid or proposal, to the best of his or her knowledgs and belief,
thatl )

a. No Federal appropriated funds have been paid or will be
pald, by or on behalf of the undersigned, to any person for influencing
or altempting to Influence an officer or employee of any Federal
agency, a Mamber of Congress, an officer or amployee of Congress,
or an employse of a Mamber of Congress In connection with the
awarding of any Federal conlracl, the maxm? of any Federal grant,
the making of any Federal loan, the entering into of any cooperative
agreement, and the extension, continuation, renewal, amendment, or
modification of any Federal contract, grant, loan, or cooperalive
agreement,

b. If any funds other than Federal appropriated funds have
been paid or will be pald to any person for influencing or attempting
to influsnce an officar or employee of any Federal agency, a Member
of Congress, an officer or employee of Congress, or an employese of
aMember of Congress in connaction with this Federal conlract, grant,
loan, or cooperative agreament, the undersigned shall complete and
submit Standard Form-LLL, "Disclosure Form fo Report Lobbying,"In
accordance with its instructions. /

2. This certification is a materlal rapresentation of fact upon which
reltance was placed when this transaction was mads or entared Into.
Submission of this cerlification is a prerequisite for making or entering
into this transaction Imposed by 31 U.8.C. 1352, Any person who
fails to file the required certification shall be subjsct to a civil penalty
cf)f”not lass than $10,000 and not more than $100,000 for each such
aliure.

3. The prospective participant also agrees by submitling his or her
bld or proposal that he or she shall require that the languagse of this
cartification be Included In all lower tier subcontracts, which exceed
$100,000 and that all such recipients shall cedify and disclose
accordingly,

Form FHWA-1273 (Rev. 3-84)




ATTACHMENT A - EMPLOYMENT PREFERENCE FOR
APPALACHIAN CONTRACTS
{Applicable o Appalachian contracts only )

1. During the performance of s coniract, the contractor under-
taking to do work which is, or reasonably may be, done as on-site
work, shall give preference to qualified persons who regularly reslds
in the labor area as designated by the DOL wherein the contract work
is situated, or the subregion, or the Appalachian counties of the State
wherein the contract work is situated, except:

4. To the extent that qualified persons regularly residing in
the area are nol avallable.

b, For the reasonable needs of the contractor to employ
supeivisory or specially experienced personnel necessary (o assure
an efficient execution of the contract work.

¢. For the obligation of the contractor to offer employment to

resent or former employses as the result of a lawful collsctive

argaining contract, provided that the number of nonresident persons

aemployed under this subparagraph 1¢ shall not exceed 20 percent of

the total number of employees employed by the contraclor on the
contract work, except as provided in subparagraph 4 below,

2. The contractor shall place a job order with the State Employ-
ment Service indicaling (a) the classifications of the laborers,
mechanics and other employees required to perform the confract
work, (bj the numbser of employees required in each classificatlon,

Form FHWA-1273 (Rev. 3-84)

{c} the dale on which he estimates such smplovees will be required,
and {d} any other pertinent information required by the State Employ-
ment Service to complete the job order form. The Job order may be
placed with the State Employmaent Service in writing or by telephons.
Hduring the course of the contract work, the information submitted by
the conlractor In the origingl job order is substantially modified, he
shall promplly notify the State Employment Service.

3. Thae contractor shall give full consideration to all qualified onb
applicants referred fo him by the State Employment Service. The
contractor is not required to grant employment to any job applicants
who, In his opinion, are not qualified to perform the classification of
work required.

4, M, within 1 waek following the gaiacing of a job order by the
contractorwith the State Employment Servics, the Stale Employment
Service Is unable to refer any quaiified job applicants to the conirac-
tor, or less than the number requesied, the State Employment
Service will forward a cerfificate 1o the contractor indicating the
unavallabillty of applicants. Such certificate shall be made a part of
the contraclor's permanent project records. Upon receipt of this
cerlificate, the conlractor may amploy persons who do not normally
reside In the labor area to fill positions covered by the certificate,
notwithstanding the provisions of subparagraph 1c above.

5. The conftractor shall include the provisions of Sections 1

through 4 of this Attachment A in every subcontract for work which is,
or reasonably may be, done as on-site work,

Page 9
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Policy Statement

The Texas Department of Transportation {TxDOT) has established a Disadvantaged
Business Enterprise (DBE) program in accordance with regulations of the U.s.
Department of Transportation (USDOT), 49 CFR Part 26. TxDOT has received Federal
financial assistance from the Department of Transportation, and as a condition of
receiving this assistance, TxDOT has signed an assurance that it will comply with 49

CFR Part 26.

It is the policy of TxDOT to ensure that DBEs, as defined in part 26, have an equal
opportunity to receive and participate in DOT-assisted contracts. It is also our policy to:

« ensure nondiscrimination in the award and administration of DOT assisted contracts;

« create a level playing field on which DBEs can compete fairly for DOT assisted
contracts;

» ensure that the DBE Program is narrowly tailored in accordance with applicable law,
ensure that only firms that fully meet 49 CFR Part 26 eligibility standards are
permitted to participate as DBEs;

» help remove barriers to the participation of DBEs in DOT assisted contracts: and

+ assist in the development of firms that can compete successfully in the market place
outside the DBE Program.

Nondiscrimination Policy

TxDOT will never exclude any person from participation in, deny any person the
benefits of. or otherwise discriminate against anyone in connection with the award and
performance of any contract covered by 49 CFR Part 26 on the basis of race, color.
sex, national origin, age or disability.

In administering its DBE program, TxDOT will not, directly or through contractual or
other arrangements, use criteria or methods of administration that have the effect of
defeating or substantially impairing accomplishment of the objectives of the DBE
program with respect to individuals of a particular race, color, sex, national origin, age or
disabiiity.

TxDOT has disseminated this policy statement to the Texas Transportation Commission
and all the components of our organization. Through the distribution of this DBE
program, we have distributed this statement to DBE and non-DBE business
communities that perform work for us on DOT-assisted contracts.



Appointment of DBE Liaison Officer (DBELO)

The Assistant Executive Director for Support Operations has been delegated as the DBE
Liaison Officer. In that capacity, the Assistant Executive Director for Support Operations
is responsible for implementing all aspects of the DBE program. Implementation of the
DBE program is accorded the same priority as compliance with all other legal obligations
incurred by TxDOT in its financial assistance agreements with the Department of
Transportation.

/

/o : .

Lomegyt S‘ﬂ"\ ) 1jacle )
Amadeo Saenz, PE. .}/ Date
Executive Director

Texas Department of Transportation
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SUBPART A - GENERAL REQUIREMENTS Section
26.1 Objectives
The objectives are found in the policy statement on the first page of this program.
Section 26.3 Applicability

TxDOT is the recipient of federal airport funds authorized by 49 U.S.C. 47101, et seq;

TxDOT is the recipient of federal -aid highway funds authorized under Titles | and V of
the Intermodal Surface Transportation Efficiency Act of 1991 (ISTEA), Pub. L 102-240,
105 Stat. 1914, Titles I, Ill, and V of the Transportation Equity;

Act for the 21%'Century (TEA-21, Pub. L 105-178, 112 Stat. 107. SAFETEA-LU, P.L 109-
59;

TxDOT is the recipient of federal transit funds authorized by Titles I, lll, V, and VI of
ISTEA, Pub. L. 102-240 or by Federal transit laws in Title 49, U.S. Code, or Titles I, Il,
and V of the TEA-21, Pub. L 105-178. SAFETEA-LU, P.L. 109-59

Section 26.5 Definitions

TxDOT will adopt the definitions contained in Section 26.5 for this program.

Section 26.7 Non-discrimination Requirements

TxDOT will never exclude any person from participation in, deny any person the benefits
of, or otherwise discriminate against anyone in connection with the award and
performance of any contract covered by 49 CFR Part 26 -Attachment 1 on the basis of
race, color, sex, or national origin.

In administering its DBE program, TxDOT will not, directly or through contractual or other
arrangements, use criteria or methods of administration that have the effect of defeating
or substantially impairing accomplishment of the objectives of the DBE program with
respect to individuals of a particular race, color, sex, or national origin.

Section 26.11 Record Keeping Requirements

Reporting to DOT: 26.11(b)

We will report DBE participation to DOT as follows:

We will submit annually The Uniform Report of DBE Awards or Commitment and
Payments as modified for use by FAA recipients [as amended 68 FR 35556, June 16,
2003].



We will report on a semi-annual basis The Uniform Report of DBE Awards or
Commitment and Payments as modified for use by FHWA [as amended 68 FR 35556,
June 16,2003].

We will report on a semi-annual basis The Uniform Report of DBE Awards or
Commitment and Payments as modified for use by FTA recipients [as amended 68 FR
35556, June 16, 2003].

These reports will reflect payments actually made to DBEs on DOT assisted contracts.

Bidders List: 26.11(c)

TxDOT will create a bidders list, consisting of information about all DBE and non-DBE
firms that bid or quote on DOT-assisted contracts. The purpose of this requirement is to
allow use of the bidders list approach to calculating overall goals. The bidder list will
include the name, address, DBE non-DBE status, age, and annual gross receipts of
firms. We will collect this information in the following ways:

The TxDOT Bidder's list consists of firms that include highway construction prime
contractors, professional servic e prov iders and subcontrac tor and materi al
suppliers. Subcontractor and material su pplier information is supplied by the low
bid Prime Contractor. T xDOT Bidder's List data was developed from contractors
who have submitted bids on highway cons  truction contracts. In the contract
proposal, the low bidder, prio rto award of the contrac t, is required to submit
bidders information they received for the pr oject. The Bidder's List also contain s
data from DBEs that subm itted bids for construction and professional servic e
contracts and from the DBE Commitments and Awards made.

Section 26.13 Federal Financial Assistance Agreement

TxDOT has signed the following assurances, applicable to all DOT-assisted
contracts and their administration:

Assurance: 26.13(a)

TxDOT shall not discriminate on the basis of race, color, national origin, or
sex in the award and performance of any DOT assisted contract or in the
administration of its DBE Program or the requirements of 49 CFR part 26.
The recipient shall take all necessary and reasonable steps under 49 CFR
part 26 to ensure nondiscrimination in the award and administration of DOT
assisted



contracts. The recipients DBE Program, as required by 49 CFR part
26 and as approved by DOT, is incorporated by reference in this
agreement. Implementation of this program is a legal obligation and
failure to carry out its terms shall be treated as a violation of this
agreement. Upon notification to TxDOT of its failure to carry out its
approved program, the Department may impose sanction as provided
for under part 26 and may, in appropriate cases, refer the matter for
enforcement under 18 U.S.C. 1001 and/or the Program Fraud Civil
Remedies Act of 1986 (31 U.S.C. 3801 et seq.).

This language will appear in financial assistance agreements with sub-recipients.

Contract Assurance: 26.13b

We will ensure that the following clause is placed in every DOT-assisted contract

and subcontract:
The contractor, sub-recipient, or subcontractor shall not discriminate on the
basis of race, color, national origin, or sex in the performance of this
contract. The contractor shall carry out applicable requirements of 49 CFR
part 26 in the award and administration of DOT assisted contracts. Failure
by the contractor to carry out these requirements is a material breach of
this contract, which may result in the termination of this contract or such
other remedy as the recipient deems appropriate. This information is
included in the DBE Special Provision 000-1966 1.A.1.b. - Attachment 2.

SUBPART B - ADMINISTRATIVE REQUIREMENTS

Section 26.21 DBE Program Updates

The Department provides U.S. DOT with updates representing significant
changes in the program as they occur. The department understands that all
changes must be approved by FHWA, FTA, FAA prior to implementation.

Section 26.23 Policy Statement
The Policy Statement is elaborated on the first page of this program.
Section 26.25 DBE Liaison Officer (DBELO)

The Assistant Exec utive Director for Supp ort Operations has been delegated as
the DBE Liaison Officer. In that capacity, the Assistant E xecutive D irector f or
Support O perations i s r esponsible f or im plementing all aspec ts of the DBE
program. Implementation of the DBE program is ac corded the s ame priority as
compliance with all other legal obligations incurred by T xDOT in its fin ancial
assistance agreements with the Department of Transportation.



In that capacity, the DBELO is responsible for implementing all aspects of the DBE
program and ensuring that TxXDOT complies with all provision of 49 CFR Part 26.
The DBELO has direct, independent access to the Executive Director concerning
DBE program matters. An organizational chart - Attachment 3 displays the
DBELO's position in the organization.

The DBELO is responsible for developing, implementing and monitoring the DBE
program, in coordination with other appropriate officials. The DBELO has a staff of
17 to assist in the administration of the program. The duties and responsibilities of
the DBELO and staff include the following:

1 Gathers and reports statistical data and other information as required by
DOT.

2 Works with all departments to set overall annual goals.

3 Ensures that bid notices and requests for proposals are available to DBEs in a
timely manner.

4 Identifies contracts and procurements so that DBE goals are included in
solicitations (both race-neutral methods and contract specific goals
attainment and identifies ways to improve progress).

5 Participates  with the Division Directors and District Officials to determine
contractor compliance with good faith efforts.

6  Analyzes TxDOT's progress toward DBE goal attainment and identifies
ways to improve progress.

7  Participates in pre-bid meetings.

8  Advises the Executive Director and the Texas Transportation Commission on
DBE matters and achievement.

9 C hairs the DBE Liaison Committee.

10 Participates in pre-bid meetings.

11 Provides DBEs with information and assistance in preparing bids, obtaining
bonding and insurance.

12 Plans and participates in DBE training seminars.

13 Certifies DBEs according to the criteria set by DOT and acts as liaison to the
Uniform Certification Process in Texas.

14 Provides outreach to DBEs and community organizations to advise them of
opportunities.

15 Maintains the Texas Unified Certification Program (TUCP) updated
directory on certified DBEs.



Section 26.27 DBE Financial Institutions

It is the policy of TXDOT to investigate the full extent of services offered by financial
institutions owned and controlled by socially and economically disadvantaged
individuals in the community, to make reasonable efforts to use these institutions, and to
encourage prime contractors on DOT-assisted contract to make use of these institutions.
We have made a thorough search for financial institutions owned and controlled by
socially and economically disadvantaged individuals in the State of Texas and were
unable to identify financial institutions meeting the requirements of Section 26.27.

Section 26.29 Prompt Payment Mechanisms

TxDOT will require prime contractors to pay subcontractors for satisfactory performance
of their contracts as specified in the Special Provision 009-007 Measurement and
Payment - Attachment 4, which is included in all federal-aid contracts.

In regards to the prompt pay full payment of retainage, TxDOT has adopted option 2.
TxDOT will decline to hold retainage from prime contractors and require a contract
clause obligating prime contractors to make prompt and full payment of any retainage
held by prime contractor to the subcontractor as specified in Special Provision 009-007
Measurement and Payment-Attachment4.

[68 FR 35553, June 16, 2003]
Section 26.31 Directory

TxDOT maintains a directory identifying all firms eligible to participate as DBEs. The
directory lists the firm's name, address, phone number, date of the most recent
certification, and the type of work the firm has been certified to perform as a DBE. We
revise the Directory on a weekly basis.

The TUCP Certifying Partners agree that TxDOT will serve as the TUCP
directory manager. The directory manager will be responsible for the
following actions:

* Inputalldat aand make any corrections, ad ditions and/or
deletions upon receipt of informa tion from the Certifying TUCP
Partners;

* Maintain and keep the DBE directory current;

+ Make the DBE directory available to all T UCP Partners and
other interested parties;



* Maintain the TUCP directory website at www.dot.state.tx.us see
Attachment 5 for sample.

Section 26.33 Over-concentration

TxDOT has not identified that over-concentration exists in the types of work that DBEs
perform.

Section 26.35 Business Development Programs
TxDOT has established a business development program.
Section 26.37 Monitoring and Enforcement Mechanisms

TxDOT will take the following monitoring and enforcement mechanisms to ensure
compliance with 49 CFR Part 26:

Monitoring Mechanisms-To ensure that DBE requirements of the DOT assisted
contract are complied with, the Department will monitor the Contractor's efforts to
involve DBEs during the performance of the contract. This will be accomplished
by a review of monthly reports submitted to the Area Engineer by the Contractor
indicating his progress in achieving the DBE contract goal, and by compliance
reviews conducted on the project site by the Department. The DBE Special
Provision 000-1966 - Attachment 2 is included in all federal-aid projects and
outlines the monitoring mechanism for compliance with 49CFR Part 26.

Enforcement mechanisms- A Contractor's failure to comply with the requirements
of the DBE Special Provision 000-1966 - Attachment 2 shall constitute a material
breach of the federal-aid contract. In such a case, the Department reserves the
right to terminate the contract; to deduct the amount of DBE goal not
accomplished by DBEs from the money due or to become due the Contractor, or
to secure a refund, not as a penalty but as liquidated damages to the Department
or such other remedy or remedies as the Department deems appropriate.

[As amended at 65 FR 68951, Nov 15, 2000, 68 FR 35554, June 16, 2003]

SUBPART C - GOALS, GOOD FAITH EFFORTS, AND COUNTING
Section 26.43 Set-asides or Quotas

TxDOT does not use set-asides or quotas in any way in the administration of this DBE
program.


http://www.dot.state.tx.us/

Section 26.45 Overall Goals

In accordance with Section 26.45(f) TxDOT will submit its overall goal to DOT on August
1 of each year. Before establishing the overall goal each year, TxDOT will consult with
women's and general contractor groups, community organizations, and other officials or
organizations which could be expected to have information concerning the availability of
disadvantaged and non-disadvantaged businesses to obtain information concerning the
availability of disadvantaged and non-disadvantaged businesses, the effects of
discrimination on opportunities for DBEs, and TxDOTs efforts to establish a level playing
field for the participation of DBEs.

Following this consultation, we will publish a notice of the proposed overall goals,
informing the public that the proposed goal and its rationale are available for inspection
during normal business hours at our principal office for 30 days following the date of the
notice, and informing the public that TxDOT will accept comments on the goals for 45
days from the date of the notice. The notice is published on TxDOT’s website,
newsletter, newspapers, available minority-focus media, and trade publications.
Normally, we will issue this notice by June 25" of each year. The notice must include
addresses to which comments may be sent and addresses (including offices and
websites) where the proposal may be reviewed.

Our overall goal submission to DOT will include a summary of information and comments
received during this public participation process and our responses.

We will begin using our overall goal on October 1 of each year, unless we have
received other instructions from DOT. If we establish a goal on a project basis, we will
begin using our goal by the time of the first solicitation for a DOT assisted contract.

A description of the methodology to calculate the overall goal and the goal calculations
can be found in Attachment 6 to this program. This section of the program will be
updated annually.

Section 26.49 Transit Vehicle Manufacturers Goals

TxDOT will require each transit vehicle manufacturer, as a condition of being authorized
to bid or propose on FTA assisted transit vehicle procurements, to certify that it has
complied with the requirements of this section. Alternatively, TxXDOT may, at its
discretion and with FTA approval, establish project-specific goals for DBE participation in
the procurement of transit vehicles in lieu of the TVM complying with this element of the
program.
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Section 26.51 (d-g) Contract Goals

TxDOT will use contract goals to meet any portion of the overall goal TxDOT does not
project being able to meet using race-neutral means. Contract goals are established so
that, over the period to which the overall goal applies, they will cumulatively result in
meeting any portion of our overall goal that is not projected to be met through the use of
race-neutral means.

We will establish contract goals only on those DOT-assisted contracts that have
subcontracting possibilities. We need not establish a contract goal on every such
contract, and the size of contract goals will be adapted to the circumstances of each
such contract (e.g., type and location of work, availability of DBEs to perform the
particular type of work.)

We will express our contract goals as a percentage of the total amount of a DOT
assisted contract.

TxDOT DBE Special Provision and Bidder's Certification

The purpose of the DBE Special Provision is to carry out the U. S. Department of
Transportation's (DOT) policy of ensuring nondiscrimination in the award and
administration of DOT assisted contracts and creating a level playing field on which firms
owned and controlled by individuals who are determined to be socially and economically
disadvantaged can compete fairly for DOT assisted contracts. If the Disadvantaged
Business Enterprise (DBE) goal is greater than zero, Article A, "Disadvantaged Business
Enterprise in Federal-Aid Construction”, of this Special Provision shall apply to this
contract. If there is no DBE goal, Article B, "Race-Neutral DBE Participation", of this
Special Provision shall apply, to this contract. The percentage goal for DBE participation
in the work to be performed under this contract will be shown on the proposal.

Certification of DBE Goal Attainment

The certification of DBE goal attainment is included in all proposals for federal-aid
highway projects. By signing the proposal, the Bidder certifies that the DBE goal will be
met by obtaining commitments equal to or exceeding the DBE percentage or that the
Bidder will provide a good faith effort to substantiate the attempt to meet the goal. Failure
to provide commitments to meet the stated goal or provide a satisfactory good faith effort
will be considered a breach of the requirements of the proposal. As a result, the bid
proposal guaranty of the bidder will become property of the Department and the Bidder
will be excluded for re bidding on the project when it is re-advertised. See Attachment
7.

Tracking and monitoring of DBE goals throughout the life of the contract will be
performed by the Department.
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The Contractor shall submit monthly reports, after work begins, on DBE payments to
meet the DBE goal and for DBE race-neutral participation. The monthly report is to be
sent to the Area Engineer. These reports will be due within 15 days after the end of a
calendar month. Office of Civil Rights reviews monthly progress reports through
computer programs, i.e. SiteManager and Subcontractor Monitoring System (SMS).
Upon continual monitoring of the DBE commitment and payments by the Area Engineer,
the Area Engineer will notify the Office of Civil Rights of any issue that requires further
review. The Office of Civil Rights will initiate a compliance review and take the
appropriate contract remedies. See attached DBE Special Provisions 000-1966 -
Attachment 2.

Section 26.53 Good Faith Efforts Procedures

Demonstration of good faith efforts (26.53(a) & (c))
The obligation of the bidder/offeror is to make good faith efforts. The bidder/offeror can

demonstrate that it has done so either by meeting the contract goal or documenting good
faith efforts.

TxDOTs Office of Civil Rights is responsible for determining whether a bidder/offeror
who has not met the contract goal has documented sufficient good faith efforts to be
regarded as responsive.

We will ensure that all information is complete and accurate and adequately documents
the bidder/offer's good faith efforts before we commit to the performance of the contract
by the bidder/offeror. This process for Good Faith Effort is included in the DBE Special
Provision 000-1966 3.c. - Attachment 2.

Information to be submitted (26.53(b))
TxDOT treats bidder/offers' compliance with good faith efforts’ requirements as a matter
of responsiveness.

Each solicitation for which a contract goal has been established will require the
bidders/offerors to submit the following information:

1. The names and addresses of DBE firms that will participate in the contract;

2. A description of the work that each DBE will perform;

3. The dollar amount of the participation of each DBE firm participating;

4. Written and signed documentation of commitment to use a DBE
subcontractor whose participation it submits to meet a contract goal;

5. Written and signed confirmation from the DBE that it is participating in the
contract as provided in the prime contractors commitment and
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6. If the contract goal is not met, evidence of good faith efforts.
Administrative reconsideration (26.53(d))

Within 15 days of being informed by TxDOT that it is not responsive because it has not
documented sufficient good faith efforts, a bidder/offeror may request administrative
reconsideration. Bidder/offerors should make this request in writing to the Office of Civil
Rights, 125 E. 11" Street, Austin, Texas 78701, (512) 416-4700. The reconsideration
official will not have played any role in the original determination that the bidder/offeror
did not document sufficient good faith efforts.

As part of this reconsideration, the bidder/offeror will have the opportunity to provide
written documentation or argument concerning the issue of whether it met the goal or
made adequate good faith efforts to do so. The bidder/offeror will have the opportunity to
meet in person with our reconsideration official to discuss the issue of whether it met the
goal or made adequate good faith efforts to do. We will send the bidder/offeror a written
decision on reconsideration, explaining the basis for finding that the bidder did or did not
meet the goal or make adequate good faith efforts to do so. The result of the
reconsideration process is not administratively appealable to the Department of
Transportation.

Good Faith Efforts when a DBE is replaced on a contract (26.53(f))

Contractors' requests for substitutions of DBE subcontractors shall be accompanied by
a detailed explanation which should substantiate the need for a substitution. The
Contractor may not be allowed to count work on those items being substituted toward
the DBE goal prior to approval of the substitution from the Department.

The Districts will be responsible for coordinating and approving Prime's request for
Substitution. Districts will notify Office of Civil Rights of the determination of a
contractor's compliance and/or noncompliance of the DBE Special Provision and be
responsible for coordinating appropriate sanctions with TxDOT’s DBE Liaison Officer. If
the contractor fails to comply according to federal regulations specified in 49 CFR
§26.53 and according to TxDOT contract specifications the contractor will be sanctioned
as outlined in TxDOT DBE Special Provision 000-1966-Attachment 2.

A Contractor's failure to comply with the requirements of the DBE Special Provision
shall constitute a material breach of the contract. In such a case, the Department
reserves the right to terminate the contract, deduct the amount of DBE goal not
accomplished by DBEs from the money due or to become due to the Contractor, secure
a refund, not as a penalty but as liquidated damages to the Department, or such other
remedy or remedies as the Department deems appropriate.
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Section 26.55 Counting DBE Participation

TxDOT will count DBE participation toward overall and contract goals as provided
in 49 CFR 26.55.

The district will perform CUF reviews on contracts that have a DBE goal. A CUF r eview
will be per formed on DBEs list ed on the appr oved contract co mmitment usi ng the
Commercially Useful Function (CUF) Project Site Review checklist. If needed to verify a
CUF, obtain a copy of the su  bcontract agreement for clarif ication regar ding the DBEs
contractual responsibilities. Office of Civil Rights will perform the CUF re views on DBE
suppliers. For non-s upplier DBEs listed on the contract DBE commitment working on the
project site and associated project specific locations, complete the checklist as follows:

1. Complete the initial checklist as soon as possible after the DBE's
commencement of its work.

2. Monitor the DBEs performance and conduct additional reviews when the DBE's work
performance brings into question whether the DBE meets CUF requirements.

3. If information obtained indicates possible noncompliance with the CUF
requirements, contact Office of Civil Rights for a final determination.

In order to provide consistent interpretations statewide, Office of Civil Rights will make
final negative CUF determinations and provide guidance and assistance for CUF reviews.

For trucking firms TxDOT will count DBE goal credit as follows:

A DBE trucking firm (including an owner operator who is certified as a DBE is
considered to be performing a CUF when the DBE is responsible for the management
and supervision of the entire trucking operation on a particular contract and the DBE
itself owns and operates at least 1 fully licensed, insured, and operational truck used on
the contract.

(@) The Contractor receives credit for the total value of the transportation services
the DBE provides on a contract using trucks it owns, insures, and operates
using drivers it employs.

(b) The DBE may lease trucks from another DBE firm, including an owner
operator who is certified as a DBE. The DBE who leases trucks from another
DBE receives credit for the total value of the transportation services the
lessee DBE provides on the Contract.

(c) The DBE may also lease trucks from a non-DBE firm, including from an
owner-operator. The DBE who leases trucks from a non-DBE is entitled to
credit for the total value of transportation services provided by non-DBE
lessees not to exceed the value of transportation services provided by the
DBE-owned trucks on the contract. Additional participation by non-DBE
lessees receive credit only for the fee or commission it receives as result of
the lease arrangement
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(d) A lease must indicate that the DBE has exclusive use of and control
over the trucks giving the DBE absolute priority for use of the leased

trucks. Leased trucks must display the name and identification number
of the DBE.

[68 FR 35554, June 16, 2003]

Use Of Joint Checks

With department approval, the use of jo int checks bet ween a prime contractor
and a DBE subcontractor is allowed. T he new DBE Spec ial Provision Section
1.A.5.d. states the following regarding the use of joint checks:

"If the Contractor chooses to assist a DBE firm, other than a manufacturing
material supplier or regular dealer, and the DBE firm accepts the assistance,
the Contractor may act solely as a guarantor by use of a two-party check
for payment of materials to be used on the project by the DBE. The material
supplier must invoice the DBE who will present the invoice to the
Contractor. The Contractor may issue a Joint check to the DBE and the
material supplier and the DBE firm must issue the remittance to the
material supplier. No funds shall go directly from the Contractor to the
material supplier. The DBE firm may accept or reject this joint checking
arrangement

The Contractor must obtain approval from the Department prior to
implementing the use of joint check arrangements with the DBE. Submit to
the Department, Joint Check Approval Form 2178 for requesting approval.
Provide copies of cancelled joint checks upon request No DBE goal credit
will be allowed for the cost of DBE materials that are paid by the
Contractor directly to the material supplier.”

Procedures- For all federal-aid ¢ ontracts, re view and approve the use of joint
checks prior to their use. Distric ts shoul d v erify that the DBE subcontract oris
responsible for ordering, scheduling deliv ery andi ssuing payment for the
materials.

Prime contractor requests for joi nt check approval must be subm itted to the Area
Engineer on Form 2178, DBE Joint Check Approval - Attachment 8. The Department
will expedite approval or den ial of the use of DBE jo int check agreements to
ensure timely delivery of materials. Reasons for denial include, but are not limited
to, the prime contractor's insistence on t he joint check arrangement and failure of
all parties to agree to the arrangement (only the DBE or the supplier may request
the use of a joint check).

Obtain copies of cancelled joint checks as necessary to verify that the joint checks
have passed through the DBE. Bank images are an a cceptable method of r eview.
Review the joi nt chec k agreements as ne cessary to ens ure that at hree p arty
arrangement exists.
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Material cost paid by the prime contractor directly to the material supplier is not allo wed
for DBE goal credit and may cause the denial of DBE goal credit for all work performed
by the DBE subcontractor.

SUBPART D - CERTIFICATION STANDARDS

TxDOT will use the certification standards of Subpart D of Part 26 to determine the
eligibility of firms to participate as DBEs in DOT-assisted contracts. To be certified as a
DBE, a firm must meet all certification eligibility standards. We will make our certification
decisions based on the facts as a whole. For information about the certification process
or to apply for certification, firms should contact:

The Officeof Civil Rights, 125E. 11" Street, Austin, Texas 78701, Toll Free 1-866-480-2518

Ouir certification application forms and documentation requirements are found in the
attached TUCP Standard Operating Procedures (SOP) at Attachment 9.

SUBPART E - CERTIFICATION PROCEDURES

TxDOT is a member of the Texas Unified Certification Program (TUCP)]. The TUPC will
meet all of the requirements of this section. A description of the TUCP Memorandum of
Agreement (MOA) is found at Attachment 10.

Withdrawal of DBE Application: TxDOT will follow the procedures under the TUCP for
withdrawal DBE Application. A DBE may withdraw their application prior to a certification
decision being rendered by TxDOT. TxDOT will acknowledge the DBE request for
withdrawal of DBE Application by certified letter. The DBE may not reapply for
certification for a period of 12 months from the date of receipt of TxXDOT's letter, this
withdrawal may not be appealed to US DOT.

Voluntary Surrender of Certification: TxDOT will follow the procedures under the
TUCP for surrender of DBE Certification. A DBE may surrender their certification and
TxDOT will acknowledge the DBE's request for surrender of their certification by certified
letter. The DBE may not reapply for certification for a period of 12 months from the date
of receipt of TxDOT's letter. This voluntary surrender may not be appealed to US DOT.

Section 26.83 Procedures for Certification Decisions
For procedures for the certification decisions see the attached TUCP Standard Operating
Procedures (SOP) at Attachment 9.
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TxDOT is one of six certifying agencies in Texas. The six certifying agencies
have agreed by Memorandum of Agreement that TxDOT will be responsible for
all highway construction industry DBE applications, Annual Affidavits, three-year
on-site review, and decertification if applicable.

TxDOT will ensure that the decision in a proceeding to remove a firm's eligibility
(decertification) is made by personnel that did not take part in actions leading to
or seeking to implement the proposal to remove the firm's eligibility and are not

subject, with respect to the matter, to direction from personnel who did take part
in these actions.

SUBPART F - COMPLIANCE AND ENFORCEMENT

Section 26.109 Information, Confidentiality, Cooperation and Intimidation
or Retaliation

TxDOT will not release information that may be reasonably construed as
confidential business information to any third party without the written consent of
the firm that submitted the information. This includes applications for DBE
Certification and supporting documentation.

TxDOT will keep the identity of complainants confidential at their election,
however complainants will be advised that in some circumstances, failure to
waive the privilege will result in the closure of the investigation or proceeding or
hearing. Federal Aviation Administration (FAA) follows the procedures of 14 CFR
Part 16 with respect to confidentiality of information and complaints.

All participants in the Department's DBE Program (including but not limited to,
recipients, DBE firms and applicants for DBE certification, complainants and
appellants and contractors using DBE firms to meet contract goals) are required
to cooperate fully and promptly with DOT and recipient compliance reviews,
certification reviews, investigation and other request for information. Failure to do
so shall be a ground for appropriate action against the party involved.

If you are a recipient, contractor, or any other participant in the program you must
not intimidate, threaten, coerce, or discriminate against any individual or firm for
the purpose of interfering with any right or privilege secured by this part or
because the individual or firm has made a complaint, testified, assisted, or
participated in any manner in an investigation, proceeding, or hearing under this
part. If you violate this prohibition, you are in noncompliance with this part.
Records must be retained for a period of 3 years following completion of the
contract work, and shall be available at reasonable times and places for
inspection by authorized representatives of the Department or the DOT. Provide
copies of subcontracts or agreements and other documentation upon request.
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Office of the Secretary of Transporiation

§25.545 Pre-employment inquiries.

(@) Marital status. A recipient shall
not make pre-employment inquiry as
to the marital status of an applicant
for employment, including whether
such applicant is *'Miss” or “Mrs."

(b) Sex. A recipient may make pre-
employment inquiry as to the sex of an
applicant for employment, but only if
such inquiry is made equally of such
applicants of both sexes and if the re-
sults of such inquiry are not used in
connection with discrimination prohib-
ited by these Title IX regulations.

$25.550 Sex as a bona fide occupa-
tional qualification.

A recipient may take action other-
wise prohibited by §§25.500 through
25.550 provided it is shown that sex is a
bona fide occupational qualification for
that action, such that consideration of
sex with regard to such action is essen-
tial to successful operation of the em-
ployment function concerned. A recipi-
ent shall not take action pursuant to
this section that is based upon alleged
comparative employment characteris-
tics or stereotyped characterizations of
one or the other sex, or upon pref-
erence based on sex of the recipient,
employees, students, or other persons,
but nothing contained in this section
shall prevent a recipient from consid-
ering an employee's sex in relation to
employment in a locker room or toilet
facility used only by members of one
sex.

Subpan F—Procedures

§25.600 Notice of covered programs.

Within 60 days of September 28, 2000,
each Federal agency that awards Fed-
eral financial assistance shall publish
in the FEDERAL REGISTER a notice of
the programs covered by these Title IX
regulations. Each such Federal agency
shall periodically republish the notice
of covered programs to reflect changes
in covered programs. Copies of this no-
tice also shall be made available upon
request to the Federal agency's office
that enforces Title IX,

$25.605 Enforcement procedures.

The invesrigative, compliance, and
enforcement procedural provisions of

Pt. 26

Title VI of the Civil Rights Act of 1964
(42 U.S.C. 2000d) (*'Title VI'") are hereby
adopted and applied to these Title IX
regulations. These procedures may be
found at 49 CFR part 21.

{65 FR 52895, Aug. 30, 2000}

PART 26—PARTICIPATION BY DIS-
ADVANTAGED BUSINESS ENTER-

PRISES IN DEPARTMENT OF
TRANSPORTATION FINANCIAL
ASSISTANCE PROGRAMS
Subpart A—General
Sec.

26.1 What are the objectives of this part?

26.3 To whom does this part apply?

26.5 What do the terms used in this part
mean?

26.7 What discriminatory actions are forbid-
den?

26.9 How does the Department issue guid-
ance and interpretations under this part?

26.11 What records do recipients keep and
report?

26.13 What assurances must recipients and
contractors make?

26,15 How can reciplents apply for exemp-
tions or waivers?

Subpart B—Administrative Requirements
for DBE Programs for Federally-Assisted
Contracting

26.21 Who must have a DBE program?

26.23 What is the requirement for a policy
statement?

26.25 What is the requirement for a liaison
officer?

26.27 What efforts must reciplents make
concerning DBE financial institutions?

26.29 What prompt payment mechanisms
must recipients have?

26.31 What requirements pertain to the DBE
directory?

26.33 What steps must a recipient take to
address overconcentration of DBEs in
certain types of work?

26.35 What role do business development
and mentor-protégé programs have in the
DBE program?

26.37 What are a recipient’s responsibilities
for monitoring the performance of other
program participants?

Subpart C—Goals, Good Faith Efforts, and
Counting

26.41 What is the role of the statutory 10
percent gaal in this program?

26.43 Can recipients use set-asides or quotas
as part of this program?

26.45 How do recipients set overall goals?
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26.47 Can recipients be penalized for failing
to meet overall goals?

26.49 How are overall goals established for
transit vehicle manufacturers?

26.51 What means do recipients use to meet
overall goals?

26.53 What are the good faith efforts proce-
dures recipients follow in situations
where there are contract goals?

26.55 How is DBE participation counted to-
ward goals?

Subpart D—Certification Standards

26.61 How are burdens of proof allocated in
the certification process?

26.63 What rules govern group membership
determinations?

26.65 What rules govern business size deter-
minations?

26.67 What rules determine social and eco-
nomic disadvantage?

26.69 What rules govern determinations of
ownership?

26.71 What rules govern determinations con-
cerning control?

26.73 What are other rules affecting certifi-
cation?

Subpart E—Ceriification Procedures

26.81 What are the requirements for Unified
Certification Programs?

26.83 What procedures do recipients follow
in making certification decisions?

26.84 How do recipients process applications
submitted pursuant to the DOT/SBA
MOouU?

26.85 How do recipients respond to requests
from DBE-certified firms or the SBA
made pursuant to the DOT/SBA MOU?

26.86 What rules govern recipients’ denials
of initial requests for certification?

26.87 What procedures does a recipient use
to remove a DBE's eligibility?

26.89 What is the process for certification
appeals to the Department of Transpor-
tation?

26.91 What actions do recipients take fol-
lowing DOT certification appeal deci-
sions?

Subpart F—Compliance and Enforcement

26.101 What compliance procedures apply to
recipients?

26.103 What enforcement actions apply in
FHWA and FTA programs?

26.105 What enforcement actions apply in
FAA programs?

26.107 \What enforcement actions apply to
firms participating in the DBE program?

26.103 What are the rules governing infor-
mation, confidentiality, cooperation, and
intimidation or retaliation?

APPENDIX A TO PART 26—CUIDANCE CON-
CERNING GOOD FAITH EFFORTS

49 CFR Subtitle A (10-1-04 Edition)

APPENDIX B TO PART 26—UNIFORM REPORT OF
DBE AWARDS OR COMMITMENTS AND PAY-
MENTS FORM

APPENDIX C TO PART 26—DBE BUSINESS DE-
VELOPMENT PROGRAM GUIDELINES

APPENDIX D TO PART 26—MENTOR-PROTEGE
PROGRAM GUIDELINES

APPENDIX E TO PART 26—INDIVIDUAL DETER-
MINATIONS OF SOCIAL AND EcoNomic Dis-
ADVANTAGE

APPENDIX F TO PART 26—UNIFORM CERTIFI-
CATION APPLICATION FORM

AUTHORITY: 23 U.S.C, 324; 42 U.S.C. 2000d, et
seq.; 49 U.S5.C 1615, 47107, 47113, 47123; Sec.

1101(b), Pub. L. 105-178, 112 Stat. 107, 113,

SOURCE: 64 FR 5126, Feb. 2, 1998, unless oth-
erwise noted.

Subpart A—General

§26.1 What are the objectives of this
part?

This part seeks to achieve several ob-.
jectives:

(a) To ensure nondiscrimination in
the award and administration of DOT-
assisted contracts in the Department's
highway, transit, and airport financial
assistance programs;

(b) To create a level playing field on
which DBEs can compete fairly for
DOT-assisted contracts;

(c) To ensure that the Department's
DBE program is narrowly tailored in
accordance with applicable law;

(d) To ensure that only firms that
fully meet this part’s eligibility stand-
ards are permitted to participate as
DBEs;

(e) To help remove barriers to the
participation of DBEs in DOT-assisted
contracts;

(f) To assist the development of firms
that can compete successfully in the
marketplace outside the DBE program:
and

(g To provide appropriate flexibility
to recipients of Federal financial as-
sistance in establishing and providing
opportunities for DBEs.

§26.3 To whom does this part apply?

(a) If you are a recipient of any of the
following types of funds, this part ap-
plies to you:

(1) Federal-aid highway funds author-
ized under Titles I (other than Part B)
and V of the Intermodal Surface Trans-
portation Efficiency Act of 1991
(ISTEA), Pub. L. 102-240, 105 Stat. 1914,
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or Titles I, III, and V of the Transpor-
tation Equity Act for the 2lst Century
(TEA-21), Pub. L. 105-178, 112 Stat. 107.

(2) Federal transit funds authorized
by Titles I, III, V and VI of ISTEA,
Pub. L. 102-240 or by Federal transit
laws in Title 49, U.S. Code, or Titles I,
III, and V of the TEA-21, Pub. L. 105-
178.

(3) Airport funds authorized by 49
U.S.C. 47101, et seq.

(b) [Reserved]

(c) If you are letting a contract, and
that contract is to be performed en-
tirely outside the United States, its
territories and possessions, Puerto
Rico, Guam, or the Northern Marianas
Islands, this part does not apply to the
contract.

(d) If you are letting a contract in
which DOT financial assistance does
not participate, this part does not
apply to the contract.

§26.5 What do the terms used in this
part mean?

Affiliation has the same meaning the
term has in the Small Business Admin-
istration (SBA) regulations, 13 CFR
part 121.

(1) Except as otherwise provided in 13
CFR part 121, concerns are affiliates of
each other when, either directly or in-
directly:

(i) One concern controls or has the
power to control the other; or

(i) A third party or parties controls
or has the power to control both; or

(iii) An identity of interest between
or among parties exists such that af-
filiation may be found.

(2) In determining whether affiliation
exists, it is necessary to consider all
appropriate factors, including common
ownership, common management, and
contractual relationships. Affiliates
must be considered together in deter-
mining whether a concern meets small
business size criteria and the statutory
cap on the participation of firms in the
DBE program.

Alaska Native means a citizen of the
United States who is a person of one-
fourth degree or more Alaskan Indian
(including Tsimshian Indians not en-
rolled in the Metlaktla Indian Commu-
nity), Eskimo, or Aleut blood, or a
combination of those bloodlines. The
term includes. in the absence of proof

§26.5

of a minimum blood quantum, any cit-
izen whom a Native village or Native
group regards as an Alaska Native if
their father or mother is regarded as
an Alaska Native.

Alaska Native Corporation (ANC)
means any Regional Corporation, Vil-
lage Corporation, Urban Corporation,
or Group Corporation organized under
the laws of the State of Alaska in ac-
cordance with the Alaska Native
Claims Settlement Act, as amended (43
U.S.C. 1601, et seq.).

Compliance means that a recipient
has correctly implemented the require-
ments of this part.

Contract means a legally binding re-
lationship obligating a seller to furnish
supplies or services (including, but not
limited to, construction and profes-
sional services) and the buyer to pay
for them. For purposes of this part, a
lease is considered to be a contract.

Contractor means one who partici-
pates, through a contract or sub-
contract (at any tier), in a DOT-as-
sisted highway, transit, or airport pro-
gram,

Department or DOT means the U.S.
Department of Transportation, includ-
ing the Office of the Secretary, the
Federal Highway Administration
(FHWA), the Federal Transit Adminis-
tration (FTA), and the Federal Avia-
tion Administration (FAA).

Disadvantaged business enterprise or
DBE means a for-profit small business
concern—

(1) That is at least 51 percent owned
by one or more individuals who are
both socially and economically dis-
advantaged or, in the case of a corpora-
tion, in which 51 percent of the stock is
owned by one or more such individuals;
and

(2) Whose management and daily
business operations are controlled by
one or more of the socially and eco-
nomically disadvantaged individuals
who own it.

DOT-assisted contract means any con-
tract between a recipient and a con-
tractor (at any tier) funded in whole or
in part with DOT financial assistance,
including letters of credit or loan guar-
antees, except a contract solely for the
purchase of land.
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DOT/SBA Memorandum of Under-
standing or MOU, refers to the agree-
ment signed on November 23, 1999, be-
tween the Department of Transpor-
tation (DOT) and the Small Business
Administration - (SBA) streamlining
certification procedures for participa-
tion in SBA's 8(a) Business Develop-
ment (8(a) BD) and Small Disadvan-
taged Business (SDB) programs, and
DOT's Disadvantaged Business Enter-
prise (DBE) program for small and dis-
advantaged businesses.

Good falth efforts means efforts to
achieve a DBE goal or other require-
ment of this part which, by their scope,
intensity, and appropriateness to the
objective, can reasonably be expected
to fulfill the program requirement,

Immediate family member means fa-
ther, mother, husband, wife, son,
daughter, brother, sister, grandmother,
grandfather, grandson, granddaughter,
mother-in-law, or father-in-law.

Indian tribe-means any Indian tribe,
band, nation, or other organized group
or community of Indians, including
any ANC, which is recognized as eligi-
ble for the special programs and serv-
ices provided by the United States to
Indians because of their status as Indi-
ans, or is recognized as such by the
State in which the tribe, band, nation,
group, or community resides. See defi-
nition of *'tribally-owned concern’’ in
this section.

Joint venture means an association of
a DBE firm and one or more other
firms to carry out a single, for-profit
business enterprise, for which the par-
ties combine their property, capital, ef-
forts, skills and knowledge, and in
which the DBE is responsible for a dis-
tinct, clearly defined portion of the
work of. the contract and whose share
in the capital contribution, control,
management, risks, and profits of the
joint venture are commensurate with
its ownership interest. .

Native Hawaiian means any indi-
vidual whose ancestors were natives,
prior to 1778, of the area which now
comprises the State of Hawalii.

Native Hawalian Organization means
any community service organization
serving Native Hawaiians in the State
of Hawaii which is a not-for-profit or-
ganization chartered by the State of
Hawalii. is controlled by Native Hawai-

49 CFR Subtitle A (10-1-04 Edition)

ians, and whose business activities will
principally benefit such Native Hawai-
ians.

Noncompliance means that a recipient
has not correctly implemented the re-
quirements of this part.

Operating Administration or OA means
any of the following parts of DOT: the
Federal Aviation Administration
(FAA), Federal Highway Administra-
tion (FHWA), and Federal Transit Ad-
ministration (FTA). The 'Adminis-
trator’’ of an operating administration
includes his or her designees.

Personal net worth means the net
value of the assets of an individual re-

‘maining after total liabilities are de-

ducted. An individual's personal net
worth does not include: The individ-
ual's ownership interest in an appli-
cant or participating DBE firm; or the
individual's equity in his or her pri-
mary place of residence. An individ-
ual’s personal net worth includes only
his or her own share of assets held
jointly or as community property with
the individual's spouse.

Primary Industry classification means
the North American Industrial Classi-
fication System (NAICS) designation
which best describes the primary busi-
ness of a firm. The NAICS is described
in the North American Industry Classi-
fication Manual—United States, 1997
which is available from the National
Technical Information Service, 5285
Port Royal Road, Springfield, VA,
22161; by calling 1 (800) 553-6847; or via
the Internet at: http//www.ntis.gov/
product/naics. htm.

Primary reciplent means a recipient
which receives DOT financial assist-
ance and passes some or all of it on to
another recipient.

Principal place of business means the
business location where the individuals
who manage the firm's day-to-day op-
erations spend most working hours and
where top management's business
records are kept. If the offices from
which management is directed and
where business records are kept are in
different locations, the recipient will
determine the principal place of busi-
ness for DBE program purposes.

Program means any undertaking on a
recipient’s part to use DOT financial
assistance, authorized by the laws to
which this part applies.
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Race-conscious measure or program is
one that is focused specifically on as-
sisting only DBEs, including women-
owned DBEs.

Race-neutral measure or program is
one that is, or can be, used to assist all
small businesses. For the purposes of
this part, race-neutral includes gender-
neutrality.

Recipient is any entity, public or pri-
vate, to which DOT financial assist-
ance is extended, whether directly or
through another recipient, through the
programs of the FAA, FHWA, or FTA,
or who has applied for such assistance.

Secretary means the Secretary of
Transportation or his/her designee.

Set-aside means a contracting prac-
tice restricting eligibility for the com-
petitive award of a contract solely to
DBE firms.

Small Business Administration or SBA
means the United States Small Busi-
ness Administration.

SBA certified firm refers to firms that
have a current, valid certification from
or recognized by the SBA under the
8(a) BD or SDB programs.

Small business concern means, with re-
spect to firms seeking to participate as
DBEs in DOT-assisted contracts, a
small business concern as defined pur-
suant to section 3 of the Small Busi-
ness Act and Small Business Adminis-
tration regulations implementing it (13
CFR part 121) that also does not exceed
the cap on average annual gross re-
ceipts specified in §26.65(b).

Sacially and economically disadvan-
taged individual means any individual
who is a citizen (or lawfully admitted
permanent resident) of the United
States and who is—

(1) Any individual who a recipient
finds to be a socially and economically
disadvantaged individual on a case-by-
case basis.

(2) Any individual in the following
groups, members of which are
rebuttably presumed to be socially and
economically disadvantaged:

(i) "Black Americans,” which in-
cludes persons having origins in any of
the Black racial groups of Africa;

(i1} “Hispanic Americans,” which in-
cludes persons of Mexican, Puerto
Rican, Cuban, Dominican, Central or
South American, or other Spanish or
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Portuguese culture or origin, regard-
less of race;

(iii) '‘Native Americans,” which in-
cludes persons who are American Indi-
ans, Eskimos, Aleuts, or Native Hawai-
ians;

(iv) ‘‘Asian-Pacific Americans,"’
which includes persons whose origins
are from Japan, China, Taiwan, Korea,
Burma (Myanmar), Vietnam, Laos,
Cambodia (Kampuchea), Thailand, Ma-
laysia, Indonesia, the Philippines,
Brunei, Samoa, Guam, the U.S. Trust
Territories of the Pacific Islands (Re-
public of Palau), the Commonwealth of
the Northern Marianas Islands, Macao,
Fiji, Tonga, Kirbati, Juvalu, Nauru,
Federated States of Micronesia, or
Hong Kong;:

(v) “'Subcontinent Asian Americans,"
which includes persons whose origins
are from India, Pakistan, Bangladesh,
Bhutan, the Maldives Islands, Nepal or
Sri Lanka;

(vi) Women;

(vil) Any additional groups whose
members are designated as socially and
economically disadvantaged by the
SBA, at such time as the SBA designa-
tion becomes effective.

Tribally-owned concern means any
concern at least 51 percent owned by an
Indian tribe as defined in this section.

You refers to a recipient, unless a
statement in the text of this part or
the context requires otherwise (i.e.,
“You must do XYZ' means that recipi-
ents must do XYZ). ’

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR
34570, June 28, 1999; 68 FR 35553, June 16, 2003]

§26.7 What discriminatory actions are
forbidden?

(a) You must never exclude any per-
son from participation in, deny any
person the benefits of, or otherwise dis-
criminate against anyone in connec-
tion with the award and performance of
any contract covered by this part on
the basis of race, color, sex, or national
origin.

(b) In administering your DBE pro-
gram, you must not, directly or
through contractual or other arrange-
ments, use criteria or methods of ad-
ministration that have the effect of de-
feating or substantially impairing ac-
complishment of the objectives of the
program with respect to individuals of
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a particular race, color, sex, or na-
tional origin.

§26.9 How does the Department issue
guidance and interpretations under
this part?

(a) This part applies instead of sub-
parts A and C through E of 49 CFR part
23 in effect prior to March 4, 1999. (See
49 CFR Parts | to 99, revised as of Octo-
ber 1, 1998.) Only guidance and inter-
pretations (including interpretations
set forth in certification appeal deci-
sions) consistent with this part 26 and
issued after March 4, 1999 have defini-
tive, binding effect in implementing
the provisions of this part and con-
stitute the official position of the De-
partment of Transportation.

(b) The Secretary of Transportation,
Office of the Secretary of Transpor-
tation, FHWA, FTA, and FAA may
issue written interpretations of or
written guidance concerning this part.
Written interpretations and guidance
are valid and binding, and constitute
the official position of the Department
of Transportation, only if they are
issued over the signature of the Sec-
retary of Transportation or if they con-
tain the following statement:

The General Counsel of the Department of
Transportation has reviewed this document
and approved it as consistent with the lan-
guage and intent of 43 CFR part 26.

§26.11 What records do recipients
keep and report?

(a) {Reserved]

(b) You must continue to provide
data about your DBE program to the
Department as directed by DOT oper-
ating administrations.

(c) You must create and maintain a
bidders list.

(1) The purpose of this list is to pro-
vide you as accurate data as possible
about the universe of DBE and non-
DBE contractors and subcontractors
who seek to work on your Federally-as-
sisted contracts for use in helping you
set your overall goals.

(2) You must obtain the following in-
formation about DBE and non-DBE
contractors and subcontractors who
seek to work on your Federally-as-
sisted contracts:

(i) Firm name;

(ii) Firm address;
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(1ii) Firm's status as a DBE or non-
DBE,;

(iv) Age of the firm; and

(v) The annual gross receipts of the
firm. You may obtain this information
by asking each firm to indicate into
what gross receipts bracket they fit
(e.g.. less than $500,000; $500,000-$1 mil-
lion; $1-2 million; $2-5 million; etc.)
rather than requesting an exact figure
from the firm.

(3) You may acquire the information
for your bidders list in a variety of
ways. For example, you can collect the
data from all bidders, before or after
the bid due date. You can conduct a
survey that will result in statistically

~sound estimate of the universe of DBE

and non-DBE contractors and sub-
contractors who seek to work on your
Federally-assisted contracts. You may
combine different data collection ap-
proaches (e.g., collect name and address
information from all bidders, while
conducting a survey with respect to
age and gross receipts information).

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR
68951, Nov. 15, 2000]

§26.13 What assurances must recipi-
ents and contractors make?

(a) Each financial assistance agree-
ment you sign with a DOT operating
administration (or a primary recipient)
must include the following assurance:

The recipient shall not discriminate on the
basis of race, color, national origin, or sex in
the award and performance of any DOT-as-
sisted contract or in the administration of
its DBE program or the requirements of 43
CFR part 26. The recipient shall take all nec-
essary and reasonable steps under 49 CFR
part 26 to ensure nondiscrimination in the
award and administration of DOT-assisted
contracts. The recipient’'s DBE program, as
required by 49 CFR part 26 and as approved
by DOT, is incorporated by reference in this
agreement. Implementation of this program
is a legal obligation and failure to carry out
its terms shall be treated as a violation of
this agreement. Upon notification to the re-
cipient of its failure to carry out its ap-
proved program, the Department may im-
pose sanctions as provided for under part 26
and may, in appropriate cases, refer the mat-
ter for enforcement under 18 U.S.C. 1001 and/
or the Program Fraud Civil Remedies Act of
1986 (31 U.S.C. 3801 er seq.).

(b) Each contract you sign with a
contractor {(and each subcontract the
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prime contractor signs with a subcon-
tractor) must include the following as-
surance:

The contractor, sub recipient or subcon-
tractor shall not discriminate on the basis of
race, color, national origin, or sex in the per-
formance of this contract. The contractor
shall carry out applicable requirements of 49
CFR part 26 in the award and administration
of DOT-assisted contracts. Failure by the
contractor to carry out these requirements
is a material breach of this contract, which
may result in the termination of this con-
tract or such other remedy as the recipient
deems appropriate.

§26.16 How can recipients apply for
exemptions or waivers?

(@ You can apply for an exemption
from any provision of this part. To
apply, you must request the exemption
in writing from the Office of the Sec-
retary of Transportation, FHWA, FTA,
or FAA. The Secretary will grant the
request only if it documents special or
exceptional circumstances, not likely
to be generally applicable, and not con-
templated in connection with the rule-
making that established this part, that
make your compliance with a specific
provision of this part impractical. You
must agree to take any steps that the
Department specifies to comply with
the intent of the provision from which
an exemption is granted. The Secretary
will issue a written response to all ex-
emption requests.

(b) You can apply for a waiver of any
provision of Subpart B or C of this part
including, but not limited to, any pro-
visions regarding administrative re-
quirements, overall goals, contract
goals or good faith efforts. Program
waivers are for the purpose of author-
izing you to operate a DBE program
that achieves the objectives of this
part by means that may differ from one
or more of the requirements of Subpart
B or C of this part. To receive a pro-
gram walver, you must follow these
procedures:

(1) You must apply through the con-
cerned operating administration. The
application must include a specific pro-
gram proposal and address how you
will meet the criteria of paragraph
(b)(2) of this section. Before submitting
your application, you must have had
public participation in developing your
proposal, including consultation with
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the DBE community and at least one
public hearing. Your application must
include a summary of the public par-
ticipation process and the information
gathered through it.

(2) Your application must
that—

(i) There is a reasonable basis to con-
clude that you could achieve a level of
DBE participation consistent with the
objectives of this part using different
or innovative means other than those
that are provided in subpart B or C of
this part;

(ii) Conditions in your jurisdiction
are appropriate for implementing the
proposal;

(ii1) Your proposal would prevent dis-
crimination against any individual or
group in access to contracting opportu-
nities or other benefits of the program:
and

(iv) Your proposal is consistent with
applicable law and program require-
ments of the concerned operating ad-
ministration’s financial assistance pro-
gram.

(3) The Secretary has the authority
to approve your application. If the Sec-
retary grants your application, you
may administer your DBE program as
provided in your proposal, subject to
the following conditions:

(i) DBE eligibility is determined as
provided in subparts D and E of this
part, and DBE participation is counted
as provided in §26.49;

(i1) Your level of DBE participation
continues to be consistent with the ob-
jectives of this part;

(iii) There is a reasonable limitation
on the duration of your modified pro-
gram; and

(iv) Any other conditions the Sec-
retary makes on the grant of the waiv-
er.

(4) The Secretary may end a program
waiver at any time and require you to
comply with this part's provisions. The
Secretary may also extend the waiver,
if he or she determines that all require-
ments of paragraphs (b)(2) and (3) of
this section continue to be met. Any
such extension shall be for no longer
than period originally set for the dura-
tion of the program.

show
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Subpart B—Administrative Re-
quirements for DBE Programs
for Federdlly-Assisted Con-
tracting

§26.21 Who must have a DBE pro-
gram?

(a) If you are in one of these cat-
egories and let DOT-assisted contracts,
you must have a DBE program meeting
the requirements of this part:

(1) All FHWA recipients receiving
funds authorized by a statute to which
this part applies;

(2) FTA recipients receiving plan-
ning, capital and/or operating assist-
ance who will award prime contracts
(excluding transit vehicle purchases)
exceeding $250,000 in FTA funds in a
Federal fiscal year;

(3) FAA recipients receiving grants
for airport planning or development
who will award prime contracts exceed-
ing $250,000 in FAA funds in a Federal
fiscal year.

(b)}(1) You must submit a DBE pro-
gram conforming to this part by Au-
gust 31, 1999 to the concerned operating
administration (QA). Once the OA has
approved your program, the approval
counts for all of your DOT-assisted pro-
grams (except that goals are reviewed
by the particular operating administra-
tion that provides funding.for your
DOT-assisted contracts).

(2) You do not have to subrnit regular
updates of your DBE programs, as long
as you remain in compliance. However,
you must submit significant changes in
the program for approval.

(c) You are not eligible to receive
DOT financial assistance unless DOT
has approved your DBE program and
you are in compliance with it and this
part. You must continue to carry out
your program until all funds from DOT
financial assistance have been ex-
pended.

|64 FR 5126, Feb. 2, 1999, as amended at 64 FR
34570, June 28, 1999: 65 FR 68951, Nov. 15, 2000}

§26.23 What is the requirement for a
policy statement?

You must issue a signed and dated
policy statement that expresses your
commitment to your DBE program,
states its objectives, and outlines re-
sponsibilities for its implementation.
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You must circulate the statement
throughout your organization and to
the DBE and non-DBE business com-
munities that perform work on your
DOT-assisted contracts.

§26.25 What is the requirement for a
liaison officer?

You must have a DBE liaison officer,
who shall have direct, independent ac-
cess to your Chief Executive Officer
concerning DBE program matters. The
liaison officer shall be responsible for
implementing all aspects of your DBE
program. You must also have adequate
staff to administer the program in
compliance with this part.

§26.27 What efforts must recipients
make concerning DBE financial in-
stitutions?

You must thoroughly investigate the
full extent of services offered by finan-
cial institutions owned and controlled
by socially and economically disadvan-
taged individuals in your community
and make reasonable efforts to use
these institutions. You must also en-
courage prime contractors to use such
institutions.

§26.29 What prompt payment mecha-
nisms must recipients have?

(@) You must establish, as part of
your DBE program, a contract clause
to require prime contractors to pay
subcontractors for satisfactory per-
formance of their contracts no later
than 30 days from receipt of each pay-
ment you make to the prime con-
tractor.

() You must ensure prompt and full
payment of retainage from the prime
contractor to the subcontractor within
30 days after the subcontractor’'s work
is satisfactorily completed. You must
use one of the following methods to
comply with this requirement:

(1) You may decline to hold retainage
from prime contractors and prohibit
prime contractors from holding
retainage from subcontractors.

(2) You may decline to hold rerainage
from prime contractors and require a
contract clause obligating prime con-
tractors to make prompt and full pay-
ment of any retainage kept by prime
contractor to the subcontractor within
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30 days after the subcontractor's work
is satisfactorily completed.

(3) You may hold retainage from
prime contractors and provide for
prompt and regular incremental ac-
ceptances of portions of the prime con-
tract, pay retainage to prime contrac-
tors based on these acceptances, and
require a contract clause obligating
the prime contractor to pay all
retainage owed to the subcontractor
for satisfactory completion of the ac-
cepted work within 30 days after your
payment to the prime contractor.

(c) For purposes of this section, a
subcontractor’s work is satisfactorily
completed when all the tasks called for
in the subcontract have been accom-
plished and documented as required by
the recipient. When a recipient has
made an incremental acceptance of a
portion of a prime contract, the work
of a subcontractor covered by that ac-
ceptance is deemed to be satisfactorily
completed.

(d) Your DBE program must provide
appropriate means to enforce the re-
quirements of this section. These
means may include appropriate pen-
alties for failure to comply, the terms
and conditions of which you set. Your
program may also provide that any
delay or postponement of payment
among the parties may take place only
for good cause, with your prior written
approval.

(e) You may also establish, as part of
your DBE program, any of the fol-
lowing additional mechanisms to en-
sure prompt payment:

(1} A contract clause that requires
prime contractors to include in their
subcontracts language providing that
prime contractors and subcontractors
will use appropriate alternative dis-
pute resolution mechanisms to resolve
payment disputes. You may specify the
nature of such mechanisms.

(2) A contract clause providing that
the prime contractor will not be reim-
bursed for work performed by sub-
contractors unless and until the prime
contractor ensures that the sub-
contractors are promptly paid for the
work they have performed.

(3) Other mechanisms, consistent
with this part and applicable state and
local law, to ensure that DBEs and
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other contractors are fully and prompt-
ly paid.

|68 FR 35553, June 186, 2003)

§26.31 What requirements pertain to
the DBE directory?

You must maintain and make avail-
able to interested persons a directory
identifying all firms eligible to partici-
pate as DBEs in your program. In the
listing for each firm, you must include
its address, phone number, and the
types of work the firm has been cer-
tified to perform as a DBE. You must
revise your directory at least annually
and make updated information avail-
able to contractors and the public on
request.

§26.33 What steps must a recipient
take to address overconcentration
of DBEs in certain types of work?

(a) If you determine that DBE firms
are so overconcentrated in a certain
type of work as to unduly burden the
opportunity of non-DBE firms to par-
ticipate in this type of work, you must
devise appropriate measures to address
this overconcentration,

(b) These measures may include the
use of incentives, technical assistance,
business development programs, men-
tor-protégé programs, and other appro-
priate measures designed to assist
DBEs in performing work outside of
the specific field in which you have de-
termined that non-DBEs are unduly
burdened. You may also consider vary-
ing your use of contract goals, to the
extent consistent with §26.51, to unsure
that non-DBEs are not unfairly pre-
vented from competing for sub-
contracts.

(c} You must obtain the approval of
the concerned DOT operating adminis-
tration for your determination of over-
concentration and the measures you
devise to address it. Once approved, the
measures become part of your DBE
program.

§26.35 What role do business develop-
ment and mentor-protégé programs
have in the DBE program?

(@) You may or, if an operating ad-
ministration directs you to, you must
establish a DBE business development
program (BDP) to assist firms in gain-
ing the ability to compete successfully
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in the marketplace outside the DBE
program. You may require a DBE firm,
as a condition of receiving assistance
through the BDP, to agree to termi-
nate its participation in the DBE pro-
gram after a certain time has passed or
certain objectives have been reached.
See Appendix C of this part for guid-
ance on administering BDP programs.
(b} As part of a BDP or separately,
you may establish a ''mentor-protégé’
program, in which another DBE or non-

DBE firm is the principal source of-

business development assistance to a
DBE firm.

(1) Only firms you have certified as
DBEs before they are proposed for par-
ticipation in a mentor-protégé program
are eligible to participate in the men-
tor-protégé program,

(2) During the course of the mentor-
protégé relationship, you must:

(1) Not award DBE credit to a non-
DBE mentor firm for using its own
protégé firm for more than one half of
its goal on any contract let by the re-
cipient; and :

(ii) Not award DBE credit to a non-
DBE mentor firm for using its own
protégé firm for more than every other
contract performed by the protégé
firm.

(3) For purposes of making deter-
minations of business size under this
part, you must not treat protégé firms
as affiliates of mentor firms, when both
firms are participating under an ap-
proved mentor-protégé program. See
Appendix D of this part for guidance
concerning the operation of mentor-
protégé programs.

(6} Your BDPs and mentor-protégé
programs must be approved by the con-
cerned operating administration before
you implement them. Once approved,
they become part of your DBE pro-
gram.

$26.37 What are a recipient’s respon-
sibilities for monitoring the per-
formance of other program partici-
pants?

(a) You must implement appropriate
mechanisms to ensure compliance with
the part’s requirements by all program
participants (e.g., applying legal and
contract remedies available under Fed-
eral, state and local law). You must set
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forth these mechanisms in your DBE
program.,

(b) Your DBE program must also in-
clude a monitoring and enforcement
mechanism to ensure that work com-
mitted to DBEs at contract award is
actually performed by DBEs.

(¢) This mechanism must provide for
a running tally of actual DBE attain-
ments (e.g., payments actually made to
DBE firms), including a means of com-
paring these attainments to commit-
ments. In your reports of DBE partici-
pation to the Department, you must
display both commitments and attain-
ments.

[64 FR 5126, Feb, 2, 1999, as amended at 65 FR
68951, Nov. 15, 2000; 68 FR 35554, June 16, 2003]

Subpart C—Goals, Good Faith
Efforts, and Counting

§26.41 What is the role of the statu-
tory 10 percent goal in this pro-
gram?

{a) The statutes authorizing this pro-
gram provide that, except to the extent
the Secretary determines otherwise,
not less than 10 percent of the author-
ized funds are to be expended with
DBEs.

(b) This 10 percent goal is an aspira-
tional goal at the national level, which
the Department uses as a tool in evalu-
ating and monitoring DBEs' opportuni-
ties to participate in DOT-assisted con-
tracts.

(c) The national 10 percent goal does
not authorize or require recipients to
set overall or contract goals at the 10
percent level, or any other particular
level, or to take any special adminis-
trative steps if their goals are above or
below 10 percent.

§26.43 Can recipients use set-asides or
quotas as part of this program?

(@ You are not permitted to use
quotas for DBEs on DOT-assisted con-
tracts subject to this part.

(b) You may not set-aside contracts
for DBEs on DQT-assisted contracts
subject to this part, except that, in
limited and extreme circumstances,
you may use set-asides when no other
method could be reasonably expected
to redress egregious instances of dis-
crimination.
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§26.45 How do recipients set overall
goals?

(@)(1) Except as provided in para-
graph (a)(2) of this section, you must
set an overall goal for DBE participa-
tion in your DOT-assisted contracts.

(2) If you are a FTA or FAA recipient
who reasonably anticipates awarding
(excluding transit vehicle purchases)
$250,000 or less in FTA or FAA funds in
prime contracts in a Federal fiscal
year, you are not required to develop
overall goals for FTA or FAA respec-
tively for that fiscal year. However, if
you have an existing DBE program, it
must remain in effect and you must
seek to fulfill the objectives outlined
in §26.1.

(b) Your overall goal must be based
on demonstrable evidence of the avail-
ability of ready, willing -and able DBEs
relative to all businesses ready, willing
and able to participate on your DOT-
assisted contracts (hereafter, the ‘'rel-
ative availability of DBEs""). The goal
must reflect your determination of the
level of DBE participation you would
expect absent the effects of discrimina-
tion. You cannot simply rely on either
the 10 percent national goal, your pre-
vious overall goal or past DBE partici-
pation rates in your program without
reference to the relative availability of
DBESs in your market.

(c) Step 1. You must begin your goal
setting process by determining a base
figure for the relative availability of
DBEs. The following are examples of
approaches that you may take toward
determining a base figure. These exam-
ples are provided as a starting point for
your goal setting process. Any percent-
age figure derived from one of these ex-
amples should be considered a basis
from which you begin when examining
all evidence available in your jurisdic-
tion. These examples are not intended
as an exhaustive list. Other methods or
combinations of methods to determine
a base figure may be used, subject to
approval by the concerned operating
administration.

(1) Use DBE Directories and Census Bu-
reau Data. Determine the number of
ready, willing and able DBEs in your!
market from your DBE directory.
Using the Census Bureau's County
Business Pattern (CBP) data base, de-
termine the number of all ready. will-
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ing and able businesses available in
your market that perform work in the
same NAICS codes. (Information about
the CBP data base may be obtained
from the Census Bureau at their web
site, www.census.gov/epcd/cbp/view/
cbpview.html.) Divide the number of
DBEs by the number of all businesses
to derive a base figure for the relative
availability of DBEs in your market.

(2) Use a bidders list. Determine the
number of DBEs that have bid or
quoted on your DOT-assisted prime
contracts or subcontracts in the pre-
vious year. Determine the number of
all businesses that have bid or quoted
on prime or subcontracts in the same
time period. Divide the number of DBE
bidders and quoters by the number for
all businesses to derive a base figure
for the relative availability of DBEs in
your market.

(3} Use data from a disparity study. Use
a percentage figure derived from data
in a valid, applicable disparity study.

(4) Use the goal of another DOT recipi-
ent, If another DOT recipient in the
same, or substantially similar, market
has set an overall goal in compliance
with this rule, you may use that goal
as a base figure for your goal.

(5) Alternative methods. You may use
other methods to determine a base fig-
ure for your overall goal. Any method-
ology you choose must be based on de-
monstrable evidence of local market
conditions and be designed to ulti-
mately attain a goal that is rationally
related to the relative availability of
DBEs in your market.

(d) Step 2. Once you have calculated a
base figure, you must examine all of
the evidence available in your jurisdic-
tion to determine what adjustment, if
any, is needed to the base figure in
order to arrive at your overall goal.

(1) There are many types of evidence
that must be considered when adjust-
ing the base figure. These include:

(i) The current capacity of DBEs to
perform work in your DOT-assisted
contracting program, as measured by
the volume of work DBEs have per-
formed in recent years:

(ii) Evidence from disparity studies
conducted anywhere within your juris-
diction, to the extent it is not already
accounted for in your base figure; and
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(i) If your base figure is the goal of
another recipient, you must adjust it
for differences in your local market
and your contracting program.

(2) If available, you must consider
evidence from related fields that affect
the opportunities for DBEs to form,
grow and compete. These include, but
are not limited to:

(i) Statistical disparities in the abil-
ity of DBEs to get the financing, bond-
ing and insurance required to partici-
pate in your program;

(ii) Data on employment, self-em-
ployment, education, training and
union apprenticeship programs, to the
extent you can relate it to the opportu-
nities for DBEs to perform in your pro-
gram.

(3) If you attempt to make an adjust-
ment to your base figure to account for
the continuing effects of past discrimi-
nation (often called the *'but for" fac-
tor) or the effects of an ongoing DBE
program, the adjustment must be based
on demonstrable evidence that is logi-
cally and directly related to the effect
for which the adjustment is sought.

(e) Once you have determined a per-
centage figure in accordance with para-
graphs (c) and (d) of this section, you
should express your overall goal as fol-
lows:

(1) If you are an FHWA recipient, as
a percentage of all Federal-aid highway
funds you will expend in FHWA-as-
sisted contracts in the forthcoming fis-
cal year;

(2) If you are an FTA or FAA recipi-
ent, as a percentage of all FTA or FAA
funds (exclusive of FTA funds to be
used for the purchase of transit vehi-
cles) that you will expend in FTA or
FAA-assisted contracts in the forth-
coming fiscal year. In appropriate
cases, the FTA or FAA Administrator
may permit you to express your overall
goal as a percentage of funds for a par-
ticular grant or project or group of
grants and/or projects.

(H{1) If you set overall goals on a fis-
cal year basis, you must submit them
to the applicable DOT operating ad-
ministration for review on August 1 of
each year, unless the Administrator of
the concerned operating administra-
tion establishes a different submission
date.
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(2) If you are an FTA or FAA recipi-
ent and set your overall goal on a
project or grant basis, you must sub-
mit the goal for review at a time deter-
mined by the FTA or FAA Adminis-
trator,

(3) You must include with your over-
all goal submission a description of the
methodology you used to establish the
goal, including your base figure and
the evidence with which it was cal-
culated, and the adjustments you made
to the base figure and the evidence re-
lied on for the adjustments. You should
also include a summary listing of the
relevant available evidence in your ju-
risdiction and, where applicable, an ex-
planation of why you did not use that
evidence to adjust your base figure.
You must also include your projection
of the portions of the overall goal you
expect to meet through race-neutral
and race-conscious measures, respec-
tively (see §26.51(c)).

(4) You are not required to obtain
prior operating administration concur-
rence with the your overall goal. How-
ever, if the operating administration’s
review suggests that your overall goal
has not been correctly calculated, or
that your method for calculating goals
is inadequate, the operating adminis-
tration may, after consulting with you,
adjust your overall goal or require that
you do so. The adjusted overall goal is
binding on you.

(5) If you need additional time to col-
lect data or take other steps to develop
an approach to setting overall goals,
you may request the approval of the
concerned operating administration for
an interim goal and/or goal-setting
mechanism. Such a mechanism must:

(i) Reflect the relative availability of
DBEs in your local market to the max-
imum extent feasible given the data
available to you: and

(ii) Avoid imposing undue burdens on
non-DBEs.

(g) In establishing an overall goal,
you must provide for public participa-
tion. This public participation must in-
clude:

(1) Consultation with minority, wom-
en's and general contractor groups,
community organizations, and other
officials or organizations which could
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be expected to have information con-
cerning the availability of disadvan-
taged and non-disadvantaged busi-
nesses, the effects of discrimination on
oppertunities for DBEs, and your ef-
forts to establish a level playing field
for the participation of DBEs.

(2) A published notice announcing
your proposed overall goal, informing
the public that the proposed goal and
its rationale are available for inspec-
tion during normal business hours at
your principal office for 30 days fol-
lowing the date of the notice, and in-
forming the public that you and the
Department will accept comments on
the goals for 45 days from the date of
the notice. The notice must include ad-
dresses to which comments may be
sent, and you must publish it in gen-
eral circulation media and available
minority-focused media and trade asso-
ciation publications.

(h) Your overall goals must provide
for participation by all certified DBEs
and must not be subdivided into group-
specific goals.

{64 FR 5126, Feb. 2, 1999, as amended at 64 FR
34570, June 28, 1999; 65 FR 68951, Nov. 15, 2000;
68 FR 35553, June 16, 2003]

§26.47 Can recipients be penalized for
failing to meet overall goals?

(a) You cannot be penalized, or treat-
ed by the Department as being in non-
compliance with this rule, because
your DBE participation falls short of
your overall goal, unless you have
failed to administer your program in
good faith.

(b) If you do not have an approved
DBE program or overall goal, or if you
fail to implement your program in
good faith, you are in noncompliance
with this part.

§26.49 How are overall goals estab-
lished for transit vehicle manufac-
turers?

(a) If you are an FTA recipient, you
must require in your DBE program
that each transit vehicle manufac-
turer, as a condition of being author-
ized to bid or propose on FTA-assisted
transit vehicle procurements, certify
that it has complied with the require-
ments of this section. You do not in-
clude FTA assistance used in transit
vehicle procurements in the base
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amount from which your overall goal is
calculated.

(b) If you are a transit vehicle manu-
facturer, you must establish and sub-
mit for FTA's approval an annual over-
all percentage goal. In setting your
overall goal, you should be guided, to
the extent applicable, by the principles
underlying §26.45. The base from which
you calculate this goal is the amount
of FTA financial assistance included in
transit vehicle contracts you will per-
form during the fiscal year in question.
You must exclude from this base funds
attributable to work performed outside

. the United States and its territories,

possessions, and commonwealths, The
requirements and procedures of this
part with respect to submission and ap-
proval of overall goals apply to you as
they do to recipients.

(c) As a transit vehicle manufacturer,
you may make the certification re-
quired by this section if you have sub-
mitted the goal this section requires
and FTA has approved it or not dis-
approved it.

(d) As a recipient, you may, with
FTA approval, establish project-spe-
cific goals for DBE participation in the
procurement of transit vehicles in lieu
of complying through the procedures of
this section.

(e) If you are an FHWA or FAA re-
cipient, you may, with FHWA or FAA
approval, use the procedures of this
section with respect to procurements
of vehicles or specialized equipment. If
you choose to do so, then the manufac-
turers of this equipment must meet the
same requirements (including goal ap-
proval by FHWA or FAA) as transit ve-
hicle manufacturers must meet in
FTA-assisted procurements.

§26.51 What means do recipients use
to meet overall goals?

(a) You must meet the maximum fea-
sible portion of your overall goal by
using race-neutral means of facili-
tating DBE participation. Race-neutral
DBE participation includes any time a
DBE wins a prime contract through
customary competitive procurement
procedures, is awarded a subcontract
on a prime contract that does not
carry a DBE goal, or even if there is a
DBE goal, wins a subcontract from a
prime contractor that did not consider
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its DBE status in making the award
(e.g.. a prime contractor that uses a
strict low bid system to award sub-
contracts).

(b) Race-neutral means include, but
are not limited to, the following:

(1) Arranging solicitations, times for
the presentation of bids, quantities,
specifications, and delivery schedules
in ways that facilitate DBE, and other
small businesses, participation (e.g..
unbundling large contracts to make
them more accessible to small busi-
nesses, requiring or encouraging prime
contractors to subcontract portions of
work that they might otherwise per-
form with their own forces);

(2) Providing assistance in over-
coming limitations such as inability to
obtain bonding or financing (e.g., by
such means as simplifying the bonding
process, reducing bonding require-
ments, eliminating the impact of sur-
ety costs from bids, and providing serv-
ices to help DBEs, and other small
businesses, obtain bonding and financ-
ing);
(3) Providing technical assistance
and other services;

(4) Carrying out information and
communications programs on con-
tracting procedures and specific con-
tract opportunities (e.g., ensuring the
inclusion of DBEs, and other small
businesses, on recipient mailing lists
for bidders; ensuring the dissemination
to bidders on prime contracts of lists of
potential subcontractors; provision of
information in languages other than
English, where appropriate);

(5) Implementing a supportive serv-
ices program to develop and improve
immediate and long-term business
management, record keeping, and fi-
nancial and accounting capability for
DBEs and other small businesses;

(6) Providing services to help DBEs,
and other small businesses, improve
long-term development, increase op-
portunities to participate in a variety
of kinds of work, handle increasingly
significant projects, and achieve even-
tual self-sufficiency;

(7) Establishing a program to assist
new, start-up firms, particularly in
fields in which DBE participation has
historically been low:

(8) Ensuring distribution of your DBE
directory, through print and electronic
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means, to the widest feasible universe
of potential prime contractors; and

(9) Assisting DBEs, and other small
businesses, to develop their capability
to utilize emerging technology and
conduct business through electronic
media.

(c) Each time you submit your over-
all goal for review by the concerned op-
erating administration, you must also
submit your projection of the portion
of the goal that you expect to meet
through race-neutral means and your
basis for that projection. This projec-
tion is subject to approval by the con-
cerned operating administration, in
conjunction with its review of your
overall goal.

(d) You must establish contract goals
to meet any portion of your overall
goal you do not project being able to
meet using race-neutral means.

(e} The following provisions apply to
the use of contract goals:

(1) You may use contract goals only
on those DOT-assisted contracts that
have subcontracting possibilities,

(2) You are not required to set a con-
tract goal on every DOT-assisted con-
tract. You are not.required to set each
contract goal at the same percentage
level as the overall goal. The goal for a
specific contract may be higher or
lower than that percentage level of the
overall goal, depending on such factors
as the type of work involved, the loca-
tion of the work, and the availability
of DBEs for the work of the particular
contract. However, over the period cov-
ered by your overall goal, you must set
contract goals so that they will cumu-
latively result in meeting any portion
of your overall goal you do not project
being able to meet through the use of
race-neutral means.

(3) Operating administration ap-
proval of each contract goal is not nec-
essarily required. However, operating
administrations may review and ap-
prove or disapprove any contract goal
you establish.

(4) Your contract goals must provide
for participation by all certified DBEs
and must not be subdivided into group-
specific goals.

(f) To ensure that your DBE program
continues to be narrowly tailored to
overcome the effects of discrimination,
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you must adjust your use of contract
goals as follows:

(1) If your approved projection under
paragraph (c) of this section estimates
that you can meet your entire overall
goal for a given year through race-neu-
tral means, you must implement your
program without setting contract goals
during that year.

Example to Paragraph (f(1): Your overall
goal for Year I is 12 percent. You estimate
that you can obtain 12 percent or more DBE
participation through the use of race-neutral
measures, without any use of contract goals.
In this case, you do not set any contract
goals for the contracts that will be per-
formed in Year I,

(2) If, during the course of any year
in which you are using contract goals,
you determine that you will exceed
your overall goal, you must reduce or
eliminate the use of contract goals to
the extent necessary to ensure that the
use of contract goals does not result in
exceeding the overall goal. If you de-
termine that you will fall short of your
overall goal, then you must make ap-
propriate modifications in your use of
race-neutral and/or race-conscious
measures to allow you to meet the
overall goal.

Example to Paragraph (f}(2): In Year 11, your
overall goal is 12 percent. You have esti-
mated that you can obtain 5 percent DBE
participation through use of race-neutral
measures. You therefore plan to obtain the
remaining 7 percent participation through
use of DBE goals. By September, you have
already obtained 11 percent DBE participa-
tion for the year. For contracts let during
the remainder of the year, you use contract
goals only to the extent necessary to obtain
an additional one percent DBE participation.
However, if you determine in September that
your participation for the year is likely to be
only 8 percent total, then you would increase
your use of race-neutral and/or race-con-
scious means during the rernainder of the
year in order to achieve your overall goal.

(3) If the DBE participation you have
obtained by race-neutral means alone
meets or exceeds your overall goals for
two consecutive years, you are not re-
quired to make a projection of the
amount of your goal you can meet
using such means in the next year. You
do not set contract goals on any con-
tracts in the next year. You continue
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using only race-neutral means to meet
your overall goals unless and until you
do not meet your overall goal for a
year.

Example to Paragraph (f)(3): Your overall
goal for Years I and Year II is 10 percent. The
DBE participation you obtain through race-
neutral measures alone is 10 percent or more
in each year. (For this purpose, it does not
matter whether you obtained additional DBE
participation through using contract goals
in these years.) In Year III and following
years, you do not need to make a projection
under paragraph (c) of this section of the
portion of your overall goal you expect to
meet using race-neutral means. You simply
use race-neutral means to achieve your over-
all goals. However, if in Year VI your DBE
participation falls short of your overal! goal,
then you must make a paragraph (c) projec-
tion for Year VII and, if necessary, resume
use of contract goals in that year,

(4) If you obtain DBE participation
that exceeds your overall goal in two
consecutive years through the use of
contract goals (l.e, not through the
use of race-neutral means alone), you
rust reduce your use of contract goals
proportionately in the following year.

Example to Paragraph (0(4): In Years I and
II, your overall goal is 12 percent, and you
obtain 14 and 16 percent DBE participation,
respectively. You have exceeded your goals
over the two-year period by an average of 25
percent. In Year III. your overall goal is
again 12 percent, and your paragraph (c) pro-
Jection estimates that you will obtain 4 per-
cent DBE participation through race-neutral
means and 8 percent through contract goals.
You then reduce the contract goal projection
by 25 percent (i.e., from 8 to 6 percent) and
set contract goals accordingly during the
year. If in Year III you obtain 11 percent par-
ticipation, you do not use this contract goal
adjustment mechanism for Year IV, because
there have not been two consecutive years of
exceeding overall goals.

(8 In any year in which you project
meeting part of your goal through
race-neutral means and the remainder
through contract goals, you must
maintain data separately on DBE
achievements in those contracts wich
and without contract goals, respec-
tively. You must report this data to
the concerned operating administra-
tion as provided in §26.11.
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§26.53 What are the good faith efforts
procedures recipients follow in situ-

ations where there are contract
goals?

(a) When you have established a DBE
contract goal, you must award the con-
tract only to a bidder/offeror who
makes good faith efforts to meet it.
You must determine that a bidder/of-
feror has made good faith efforts if the
bidder/offeror does either of the fol-
lowing things:

(1) Documents that it has obtained
enough DBE participation to meet the
goal; or

(2) Documents that it made adequate
good faith efforts to meet the goal,
even though it did not succeed in ob-
taining enough DBE participation to
do so. If the bidder/offeror does docu-
ment adequate good faith efforts, you
must not deny award of the contract on
the basis that the bidder/offeror failed
to meet the goal. See Appendix A of
this part for guidance in determining
the adequacy of a bidder/offeror's good
faith efforts.

(b) In your solicitations for DOT-as-
sisted contracts for which a contract
goal has been established, you must re-
quire the following:

(1) Award of the contract will be con-
ditioned on meeting the requirements
of this section;

(2) All bidders/offerors will be re-
quired to submit the following infor-
mation to the recipient, at the time
provided in paragraph (b)(3) of this sec-
tion:

(i) The names and addresses of DBE
firms that will participate in the con-
tract;

(ii) A description of the work that
each DBE will perform:;

(iii) The dollar amount of the partici-
pation of each DBE firm participating;

(iv) Written documentation of the
bidder/offeror’s commitment to use a
DBE subcontractor whose participation
it submits to meet a contract goal;

(v) Written confirmation from the
DBE that it is participating in the con-
tract as provided in the prime contrac-
tor's commitment; and

(vi) If the contract goal is not met,
evidence of good faith efforts (see Ap-
pendix A of this part); and

(3) At your discretion, the bidder/of-
feror must present the information re-
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quired by paragraph (b)(2) of this sec-
tion—

(1} Under sealed bid procedures, as a
matter of responsiveness, or with ini-
tial proposals, under contract negotia-
tion procedures; or

(i) At any time before you commit
yourself to the performance of the con-

" tract by the bidder/offeror, as a matter

of responsibility.

(c) You must make sure all informa-
tion is complete and accurate and ade-
quately documents the bidder/offeror’s
good faith efforts before committing
yourself to the performance of the con-
tract by the bidder/offeror.

(d) If you determine that the appar-
ent successful bidder/offeror has failed
to meet the requirements of paragraph
(@) of this section, you must, before
awarding the contract, provide the bid-
der/offeror an opportunity for adminis-
trative reconsideration.

(1) As part of this reconsideration.
the bidder/offeror must have the oppor-
tunity to provide written documenta-
tion or argument concerning the issue
of whether it met the goal or made ade-
quate good faith efforts to do so.

(2) Your decision on reconsideration
must be made by an official who did
not take part in the original deter-
mination that the bidder/offeror failed
to meet the goal or make adequate
good faith efforts to do so.

(3) The bidder/offeror must have the
opportunity to meet in person with
your reconsideration official to discuss
the issue of whether it met the goal or
made adequate good faith efforts to do
s0.
(4) You must send the bidder/offeror a
written decision on reconsideration,
explaining the basis for finding that
the bidder did or did not meet the goal
or make adequate good faith efforts to
do so. :

(5) The result of the reconsideration
pracess is not administratively appeal-
able to the Department of Transpor-
tation. :

(e) In a ‘design-build” or “turnkey"’
contracting situation, in which the re-
cipient lets a master contract to a con-
tractor. who in turn lets subsequent
subcontracts for the work of the
project, a recipient may establish a
goal for the project. The master con-
tractor then establishes contract goals,
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as appropriate, for the subcontracts it
lets. Recipients must maintain over-
sight of the master contractor's activi-
ties to ensure that they are conducted
consistent with the requirements of
this part.

(N (1) You must require that a prime
contractor not terminate for conven-
ience a DBE subcontractor listed in re-
sponse to paragraph (b)(2) of this sec-
tion (or an approved substitute DBE
firm) and then perform the work of the
terminated subcontract with its own
forces or those of an affiliate, without
your prior written consent.

(2) When a DBE subcontractor is ter-
minated, or fails to complete its work
on the contract for any reason, you
must require the prime contractor to
make good faith efforts to find another
DBE subcontractor to substitute for
the original DBE. These good faith ef-
forts shall be directed at finding an-
other DBE to perform at least the same
amount of work under the contract as
the DBE that was terminated, to the
extent needed to meet the contract
goal you established for the procure-
ment.

(3) You must include in each prime
contract a provision for appropriate ad-
ministrative remedies that you will in-
voke if the prime contractor fails to
comply with the requirements of this
section.

(g) You must apply the requirements
of this section to DBE bidders/offerors
for prime contracts. In determining
whether a DBE bidder/offeror for a
prime contract has met a contract
goal, you count the work the DBE has
committed to performing with its own
forces as well as the work that it has
committed to be performed by DBE
subcontractors and DBE suppliers.

§26.55 How is DBE participation
counted toward goals?

(a) When a DBE participates in a con-
tract, you count only the value of the
work actually performed by the DBE
toward DBE goals.

(1) Count the entire amount of that
portion of a construction contract (or
other contract not covered by para-
graph (a)(2) of this section) that is per-
formed by the DBE's own forces. In-
clude the cost of supplies and materials
obtained by the DBE for the work of
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the contract, including supplies pur-
chased or equipment leased by the DBE
(except supplies and equipment the
DBE subcontractor purchases or leases
from the prime contractor or its affil-
iate).

(2) Count the entire amount of fees or
commissions charged by a DBE firm for
providing a bona fide service, such as
professional, technical, consultant, or
managerial services, or for providing
bonds or insurance specifically re-
quired for the performance of a DOT-
assisted contract, toward DBE goals,
provided you determine the fee to be
reasonable and not excessive as com-
pared with fees customarily allowed for
similar services.

(3) When a DBE subcontracts part of
the work of its contract to another
firm, the value of the subcontracted
work may be counted toward DBE
goals only if the DBE's subcontractor
is itself a DBE. Work that a DBE sub-
contracts to a non-DBE firm does not
count toward DBE goals.

(b) When a DBE performs as a partic-
ipant in a joint venture, count a por- .
tion of the total dollar value of the”
contract equal to the distinct, clearly
defined portion of the work of the con-
tract that the DBE performs with its
own forces toward DBE goals.

(c) Count expenditures to a DBE con-
tractor toward DBE goals only if the
DBE is performing a commercially use-
ful function on that contract.

(1) A DBE performs a commercially
useful function when it is responsible
for execution of the work of the con-
tract and is carrying out its respon-
sibilities by actually performing, man-
aging, and supervising the work in-
volved. To perform a commercially
useful function, the DBE must also be
responsible, with respect to materials
and supplies used on the contract, for
negotiating price, determining quality
and quantity, ordering the material,
and installing (where applicable) and

- paying for the material itself. To de-

termine whether a DBE is performing a
commercially useful function, you
must evaluate the amount of work sub-
contracted, industry practices, whether
the amount the firm is to be paid under
the contract is commensurate with the
work it is actually performing and the
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DBE credit claimed for its performance
of the work, and other relevant factors.

(2) A DBE does not perform a com-
mercially useful function if its role is
limited to that of an extra participant
in a transaction, contract, or project
through which funds are passed in
order to obtain the appearance of DBE
participation. In determining whether
a DBE is such an extra participant, you
must examine similar transactions,
particularly those in which DBEs do
not participate.

(3) If a DBE does not perform or exer-
cise responsibility for at least 30 per-
cent of the total cost of its contract
with its own work force, or the DBE
subcontracts a greater portion-of the
work of a contract than would be ex-
pected on the basis of normal industry
practice for the type of work involved,
you must presume that it is not per-
forming a commercially useful func-
tion.

(4) When a DBE is presumed not to be
performing a commercially useful func-
tion as provided in paragraph (c)(3) of
this section, the DBE may present evi-
dence to rebut this presumption. You
may determine that the firm is per-
forming a commercially useful func-
tion given the type of work involved
and normal industry practices.

(5) Your decisions on commercially
useful function matters are subject to
review by the concerned operating ad-
ministration, but are not administra-
tively appealable to DOT.

(d) Use the following factors in deter-
mining whether a DBE trucking com-
pany is performing a commercially
useful function:

(1) The DBE must be responsible for
the management and supervision of the
entire trucking operation for which it
is responsible on a particular contract,
and there cannot be a contrived ar-
rangement for the purpose of meeting
DBE goals.

(2) The DBE must itself own and op-
erate at least one fully licensed, in-
sured, and operational truck used on
the contract.

(3) The DBE receives credit for the
total value of the transportation serv-
ices it provides on the contract using
trucks it owns, insures, and operates
using drivers it employs.
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(4) The DBE may lease trucks from
another DBE firm, including an owner-
operator who is certified as a DBE. The
DBE who leases trucks from another
DBE receives credit for the total value
of the transportation services the les-
see DBE provides on the contract.

(5) The DBE may also lease trucks
from a non-DBE firm, including from
an owner-operator. The DBE who
leases trucks from a non-DBE is enti-
tled to credit for the total value of
transportation services provided by
non-DBE lessees not to exceed the
value of transportation services pro-
vided by DBE-owned trucks on the con-
tract. Additional participation by non-
DBE lessees receives credit only for the
fee or commission it receives as a re-
sult of the lease arrangement. If a re-
cipient chooses this approach, it must
obtain written consent from the appro-
priate Department Operating Adminis-
tration.

Example to this paragraph (d)(5): DBE Firm
X uses two of its own trucks on a contract.
It leases two trucks from DBE Firm Y and
six trucks from non-DBE Firm Z. DBE credit
would be awarded for the total value of
transportation services provided by Firm X
and Firm Y, and may also be awarded for the
total value of transportation services pro-
vided by four of the six trucks provided by
Firm Z. In all, full credit would be allowed
for the participation of eight trucks. With
respect to the other two trucks provided by
Firn Z, DBE credit could be awarded only
for the fees or commissions pertaining to
those trucks Firm X receives as a result of
the lease with Firm Z.

(6) For purposes of this paragraph (d),
a lease must indicate that the DBE has
exclusive use of and control over the
truck. This does not preclude the
leased truck from working for others
during the term of the lease with the
consent of the DBE, so long as the
lease gives the DBE absolute priority
for use of the leased truck. Leased
trucks must display the name and
identification number of the DBE.

(e) Count expenditures with DBEs for
materials or supplies toward DBE goals
as provided in the following:

(1)(i) If the materials or supplies are
obtained from a DBE manufacturer,
count 100 percent of the cost of the ma-
terials or supplies toward DBE goals.
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(ii) For purposes of this paragraph
(e)(1). a manufacturer is a firm that op-
erates or maintains a factory or estab-
lishment that produces, on the prem-
ises, the materials, supplies, articles,
or equipment required under the con-
tract and of the general character de-
scribed by the specifications.

(2)(1) If the materials or supplies are
purchased from a DBE regular dealer,
count 60 percent of the cost of the ma-
terials or supplies toward DBE goals.

(i) For purposes of this section, a
regular dealer is a firm that owns, op-
erates, or maintains a store, ware-
house, or other establishment in which
the materials, supplies, articles or
equipment of the general character de-
scribed by the specifications and re-
quired under the contract are bought,
kept in stock, and regularly sold or
leased to the public in the usual course
of business.

(A) To be a regular dealer, the firm
must be an established, regular busi-
ness that engages, as its principal busi-
ness and under its own name, in the
purchase and sale or lease of the prod-
ucts in question.

(B) A person may be a regular dealer
in such bulk items as petroleum prod-
ucts, steel, cement, gravel, stone, or
asphalt without owning, operating, or
maintaining a place of business as pro-
vided in this paragraph (e)(2)(ii) if the
person both owns and operates dis-
tribution equipment for the products.
Any supplementing of regular dealers’
own distribution equipment shall be by
a long-term lease agreement and not
on an ad hoc or contract-by-contract
basis.

(C) Packagers, brokers, manufactur-
ers’ representatives, or other persons
who arrange or expedite transactions
are not regular dealers within the
meaning of this paragraph (e)(2).

(3) With respect to materials or sup-
plies purchased from a DBE which is
neither a manufacturer nor a regular
dealer, count the entire amount of fees
or cornmissions charged for assistance
in the procurement of the materials
and supplies. or fees or transportation
charges for the delivery of materials or
supplies required on a job site, toward
DBE goals, provided you determine the
fees to be reasonable and not excessive
as compared with fees customarily al-

§26.61

lowed for similar services. Do not
count any portion of the cost of the
materials and supplies themselves to-
ward DBE goals, however,

(©) If a firm is not currently certified
as a DBE in accordance with the stand-
ards of subpart D of this part at the
time of the execution of the contract,
do not count the firm’s participation
toward any DBE goals, except as pro-
vided for in §26.87(i)).

(g) Do not count the dollar value of
work performed under a contract with
a firm after it has ceased to be cer-
tified toward your overall goal.

(h) Do not count the participation of
a DBE subcontractor toward a contrac-
tor's final compliance with its DBE ob-
ligations on a contract until the
amount being counted has actually
been paid to the DBE.

[64 FR 5126, Feb. 2, 1999, as amended at 65 FR
68951, Nov. 15, 2000; 68 FR 35554, June 16, 2003)

Subpart D—Cerlification Standards

§26.61 How are burdens of proof allo-
cated in the certification process?

(a) In determining whether to certify
a firm as eligible to participate as a
DBE, you must apply the standards of
this subpart.

(b) The firm seeking certification has
the burden of demonstrating to you, by
a preponderance of the evidence, that
it meets the requirements of this sub-
part concerning group membership or
individual disadvantage, business size,
ownership, and control.

() You must rebuttably presume
that members of the designated groups
identified in §26.67(a) are socially and
economically  disadvantaged. This
means they do not have the burden of
proving to you that they are socially
and economically disadvantaged. In
order to obtain the benefit of the re-
buttable presumption, individuals must
submit a signed, notarized statement
that they are a member of one of the
groups in §26.67(a). Applicants do have
the obligation to provide you informa-
tion concerning their economic dis-
advantage (see §26.67).

(d) Individuals who are not presumed
to be socially and economically dis-
advantaged, and individuals concerning
whom the presumption of disadvantage
has been rebutted, have the burden of
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proving to you, by a preponderance of
the evidence, that they are socially and
economically disadvantaged. (See Ap-
pendix E of this part.)

(e) You must make determinations
concerning whether individuals and
firms have met their burden of dem-
onstrating group membership, owner-
ship, control, and social and economic
disadvantage (where disadvantage
must be demonstrated on an individual
basis) by considering all the facts in
the record, viewed as a whole.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR
35554, June 16, 2003]

§26.63 What rules govern group mem-
bership determinations?

(a)(1) If, after reviewing the signed
notarized statement of membership in
a presumptively disadvantaged group
(see §26.61(c)), you have a well founded
reason to question the individual's
claim of membership in that group,
you must require the individual to
present additional evidence that he or
she is a member of the group.

(2) You must provide the individual a
written explanation of your reasons for
questioning his or her group member-
ship and a written request for addi-
tional evidence as outlined in para-
graph (b) of this section.

(3) In implementing this section, you
must take special care to ensure that
you do not impose a disproportionate
burden on members of any particular
designated group. Imposing a dis-
proportionate burden on members of a
particular group could violate §26.7(b)
and/or Title VI of the Civil Rights Act
of 1964 and 49 CFR part 21,

(b) In making such a determination,
you must consider whether the person
has held himself out to be a member of
the group over a long period of time
prior to application for certification
and whether the person is regarded as a
member of the group by the relevant
community. You may require the ap-
plicant to produce appropriate docu-
mentation of group membership.

(1) If you determine that an indi-
vidual claiming to be a member of a
group presumed to be disadvantaged is
not a member of a designated disadvan-
taged group. the individual must dem-
onstrate social and economic disadvan-
tage on an individual basis.
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(2) Your decisions concerning mem-
bership in a designated group are sub-
Ject to the certification appeals proce-
dure of §26.89.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR
35554, June 16, 2003]

§26.65 What rules govern business size
determinations?

(a) To be an eligible DBE, a firm (in-
cluding its affiliates) must be an exist-
ing small business, as defined by Small
Business Administration (SBA) stand-
ards. You must apply current SBA
business size standard(s) found in 13
CFR part 121 appropriate to the type(s)
of work the firm seeks to perform in
DOT-assisted contracts.

(b) Even if it meets the requirements
of paragraph (a) of this section, a firm
is not an eligible DBE in any Federal
fiscal year if the firm (including its af-
filiates) has had average annual gross
receipts, as defined by SBA regulations
(see 13 CFR 121.402), over the firm's pre-
vious three fiscal years, in excess of
$16.6 million. The Secretary adjusts
this amount for inflation from time to
time.

§26.67 What rules determine social
and economic disadvantage?

(@) Presumption of disadvantage. (1)
You must rebuttably presume that
citizens of the United States (or law-
fully admitted permanent residents)
who are women, Black Americans, His-
panic Americans, Native Americans,
Asian-Pacific Americans, Subcontinent
Asian Americans, or other minorities
found to be disadvantaged by the SBA,
are socially and economically dis-
advantaged individuals. You must re-
quire applicants to submit a signed, no-
tarized certification that each pre-
sumptively disadvantaged owner is, in
fact, socially and economically dis-
advantaged.

(2) (i) You must require each indi-
vidual owner of a firm applying to par-
ticipate as a DBE (except a firm apply-
ing to participate as a DBE airport
concessionaire) whose ownership and
control are relied upon for DBE certifi-
cation to certify that he or she has a
personal net worth that does not ex-
ceed $750.000.
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(if) You must require each individual
who makes this certification to sup-
port it with a signed, notarized state-
ment of personal net worth, with ap-
propriate supporting documentation.
This statement and documentation
must not be unduly lengthy, burden-
some, or intrusive.

(iil) In determining an individual's
net worth, you must observe the fol-
lowing requirements:

(A) Exclude an individual’s ownership
interest in the applicant firm;

(B) Exclude the individual's equity in
his or her primary residence (except
any portion of such equity that is at-
tributable to excessive withdrawals
from the applicant firm).

(C) Do not use a contingent liability
to reduce an individual’s net worth.

(D) With respect to assets held in
vested pension plans, Individual Retire-
ment Accounts, 401(k) accounts, or
other retirement savings or investment
programs in which the assets cannot be
distributed to the individual at the
present time without significant ad-
verse tax or interest consequences, in-
clude only the present value of such as-
sets, less the tax and interest penalties
that would accrue if the asset were dis-
tributed at the present time.

(iv) Notwithstanding any provision of
Federal or state law, you must not re-
lease an individual's personal net
worth statement nor any documenta-
tion supporting it to any third party
without the written consent of the sub-
mitter. Provided, that you must trans-
mit this information to DOT in any
certification appeal proceeding under
§26.89 in which the disadvantaged sta-
tus of the individual is in question.

(b} Rebuttal of presumption of dis-
advantage. (1) If the statement of per-
sonal net worth that an individual sub-
mits under paragraph (a)(2) of this sec-
tion shows that the individual's per-
sonal net worth exceeds $750,000, the in-
dividual's presumption of economic
disadvantage is rebutted. You are not
required to have a proceeding under
paragraph (b)(2) of this section in order
to rebut the presumption of economic
disadvantage in this case.

(2} If you have a reasonable basis to
believe that an individual who is a
member of one of the designated groups
is not, in fact, socially and/or economi-
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cally disadvantaged you may, at any
time, start a proceeding to determine
whether the presumption should be re-
garded as rebutted with respect to that
individual. Your proceeding must fol-
low the procedures of § 26.87.

(3) In such a proceeding, you have the
burden of demonstrating, by a prepon-
derance of the evidence, that the indi-
vidual is not socially and economically
disadvantaged. You may require the in-
dividual to produce information rel-
evant to the determination of his or
her disadvantage.

(4) When an individual's presumption
of social and/or economic disadvantage
has been rebutted, his or her ownership
and control of the firm in question can-
not be used for purposes of DBE eligi-
bility under this subpart unless and
until he or she makes an individual
showing of social and/or economic dis-
advantage. If the basis for rebutting
the presumption is a determination
that the individual’'s personal net
worth exceeds $750,000, the individual is
no longer eligible for participation in
the program and cannot regain eligi-
bility by making an individual showing
of disadvantage. :

(c) [Reserved]

(d) Individual determinations of social
and economic disadvantage. Firms
owned and controlled by individuals
who are not presumed to be sacially
and economically disadvantaged (in-
cluding individuals whose presumed
disadvantage has been rebutted) may
apply for DBE certification. You must
make a case-by-case determination of
whether each individual whose owner-
ship and control are relied upon for
DBE certification is socially and eco-
nomically disadvantaged. In such a
proceeding, the applicant firm has the
burden of demonstrating to you, by a
preponderance of the evidence, that the
individuals who own and control it are
socially and economically disadvan-
taged. An individual whose personal
net worth exceeds $750,000 shall not be
deemed to be economically disadvan-
taged. In making these determinations,
use the guidance found in Appendix E
of this part. You must require that ap-
plicants provide sufficient information
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to permit determinations under the
guidance of Appendix E of this part.

[64 FR 5126, Feb. 2, 1999, as amended at 64 FR
34570, June 28, 1999: 68 FR 35554, June 186, 2003)

§26.69 What rules govern determina-
tions of ownership?

(@) In determining whether the so-
cially and economically disadvantaged
participants in a firm own the firm,
you must consider all the facts in the
record, viewed as a whole.

(b) To be an eligible DBE, a firm
must be at least 51 percent owned by
socially and economically disadvan-
taged individuals. )

(1} In the case of a corporation, such
individuals must own at least 51 per-
cent of the each class of voting stock
outstanding and §1 percent of the ag-
gregate of all stock outstanding.

(2) In the case of a partnership, 51
percent of each class of partnership in-
terest must be owned by socially and
economically disadvantaged individ-
uals. Such ownership must be reflected
in the firm’s partnership agreement.

(3) In the case of a limited liability
company, at least 51 percent of each
class of member interest must be
owned by socially and economically
disadvantaged individuals,

(c) The firm's ownership by socially
and economically disadvantaged indi-
viduals must be real, substantial, and
continuing, going beyond pro forma
ownership of the firm as reflected in
ownership documents. The disadvan-
taged owners must enjoy the cus-
tomary incidents of ownership, and
share in the risks and profits commen-
surate with their ownership interests,
as demonstrated by the substance, not
merely the form, of arrangements.

(d) All securities that constitute
ownership of a firm shall be held di-
rectly by disadvantaged persons. Ex-
cept as provided in this paragraph (d),
no securities or assets held in trust, or
by any guardian for a minor, are con-
sidered as held by disadvantaged per-
sons in determining the ownership of a
firm. However, securities or assets held
in trust are regarded as held by a dis-
advantaged individual for purposes of
determining ownership of the firm, if—

(1) The beneficial owner of securities
or assets held in trust is a disadvan-
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taged individual, and the trustee is the
same or another such individual; or

(2) The beneficial owner of a trust is
a disadvantaged individual who, rather
than the trustee, exercises effective
control over the management, policy-
making, and daily operational activi-
ties of the firm. Assets held in a rev-
ocable living trust may be counted
only in the situation where the same
disadvantaged individual is the sole
grantor, beneficiary, and trustee.

(e) The contributions of capital or ex-
pertise by the socially and economi-
cally disadvantaged owners to acquire
their ownership interests must be real
and substantial. Examples of insuffi-
cient contributions include a promise
to contribute capital, an unsecured
note payable to the firm or an owner
who is not a disadvantaged individual,
or mere participation in a firm's ac-
tivities as an employee. Debt instru-
ments from financial institutions or
other organizations that lend funds in
the normal course of their business do
not render a firm ineligible, even if the
debtor’'s ownership interest is security
for the loan.

(f) The following requirements apply
to situations in which expertise is re-
lied upon as part of a disadvantaged
owner's contribution to acquire owner-
ship:

(1) The owner's expertise must be—

(1) In a specialized field;

(1) Of outstanding quality;

(i1i) In areas critical to the firm'’s op-
erations;

(tv) Indispensable to the firm's poten-
tial success;

(v) Specific to the type of work the
firm performs; and

(vi) Documented in the records of the
firm. These records must clearly show
the contribution of expertise and its
value to the firm.

(2) The individual whose expertise is
relied upon must have a significant fi-
nancial investment in the firm.

{g) You must always deem as held by
a socially and economically disadvan-
taged individual. for purposes of deter-
mining ownership, all interests in a
business or other assets obtained by
the individual—

(1) As the result of a final property
settlement or court order in a divorce
or legal separation, provided that no
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term or condition of the agreement or
divorce decree is inconsistent with this
section; or

(2) Through inheritance, or otherwise
because of the death of the former
owner.

(h)(1) You must presume as not being
held by a socially and economically
disadvantaged individual, for purposes
of determining ownership, all interests
in a business or other assets obtained
by the individual as the result of a gift,
or transfer without adequate consider-
ation, from any non-disadvantaged in-
dividual or non-DBE firm who is—

(i) Involved in the same firm for
which the individual is seeking certifi-
cation, or an affiliate of that firm;

(ii) Involved in the same or a similar
line of business; or

(iif) Engaged in an ongoing business
relationship with the firm, or an affil-
iate of the firm, for which the indi-
vidual is seeking certification.

(2) To overcome this presumnption and
permit the interests or assets to be
counted, the disadvantaged individual
must demonstrate to you, by clear and
convincing evidence, that—

(i) The gift or transfer to the dis-
advantaged individual was made for
reasons other than obtaining certifi-
cation as a DBE; and

(ii) The disadvantaged individual ac-
tually controls the management, pol-
icy, and operations of the firm, not-
withstanding the continuing participa-
tion of a non-disadvantaged individual
who provided the gift or transfer.

(I} You must apply the following
rules in situations in which marital as-
sets form a basis for ownership of a
firm:

(1) When marital assets (other than
the assets of the business in question),
held jointly or as community property
by both spouses, are used to acquire
the ownership interest asserted by one
spouse, you must deem the ownership
interest in the firm to have been ac-
quired by that spouse with his or her
own individual resources, provided that
the other spouse irrevocably renounces
and transfers all rights in the owner-
ship interest in the manner sanctioned
by the laws of the state in which either
spouse or the firm is domiciled. You do
not count a greater portion of joint or
community property assets toward
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ownership than state law would recog-
nize as belonging to the socially and
economically disadvantaged owner of
the applicant firm.

(2) A copy of the document legally
transferring and renouncing the other
spouse’s rights in the jointly owned or
community assets used to acquire an
ownership interest in the firm must be
included as part of the firm's applica-
tion for DBE certification.

() You may consider the following
factors in determining the ownership of
a firm. However, you must not regard a
contribution of capital as failing to be
real and substantial, or find a firm in-
eligible, solely because—

(1) A soclally and economically dis-
advantaged individual acquired his or
her ownership interest as the result of
a gift, or transfer without adequate
consideration, other than the types set
forth in paragraph (h) of this section;

(2) There is a provision for the co-sig-
nature of a spouse who is not a socially
and economically disadvantaged indi-
vidual on’financing agreements, con-
tracts for the purchase or sale of real
or personal property, bank signature
cards, or other documents; or

(3) Ownership of the firm in question
or its assets is transferred for adequate
consideration from a spouse who is not
a socially and economically disadvan-
taged individual to a spouse who is
such an individual. In this case, you
must give particularly close and care-
ful scrutiny to the ownership and con-
trol of a firm to ensure that it is owned
and controlled, in substance as well as
in form, by a socially and economically
disadvantaged individual.

§26.71 What rules govern determina-
tions concerning conirol?

(@) In determining whether socially
and economically disadvantaged own-
ers control a firm, you must consider
all the facts in the record, viewed as a
whole.

(b) Only an independent business may
be certified as a DBE. An independent
business is one the viability of which
does not depend on its relationship
with another firm or firms.

(1) In determining whether a poten-
tial DBE is an independent business.
Yyou must scrutinize relationships with
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non-DBE firms, in such areas as per-
sonnel, facilities, equipment, financial
and/or bonding support, and other re-
sources.

(2) You must consider whether
present or recent employer/employee
relationships between the disadvan-
taged owner(s) of the potential DBE
and non-DBE firms or persons associ-
ated with non-DBE - firms compromise
the independence of the potential DBE
firm.,

(3) You must examine the firm's rela-
tionships with prime contractors to de-
termine whether a pattern of exclusive
or primary dealings with a prime con-
tractor compromises the independence
of the potential DBE firm.

(4) In considering factors related to
the independence of a potential DBE
firm, you must consider the consist-
ency of relationships between the po-
tential DBE and non-DBE firms with
normal industry practice.

(c) A DBE firm must not be subject
to any formal or informal restrictions
which limit the customary discretion
of the socially and economically dis-
advantaged owners. There can be no re-
strictions through corporate charter
provisions, by-law provisions, con-
tracts or any other formal or informal
devices (e.g., cumulative voting rights,
voting powers attached to different
classes of stock, employment con-
tracts, requirements for concurrence
by non-disadvantaged partners, condi-
tions precedent or subsequent, execu-
tory agreements, voting trusts, restric-
tions on or assignments of voting
rights) that prevent the socially and
economically disadvantaged owners,
without the cooperation or vote of any
non-disadvantaged individual, from
making any business decision of the
firm. This paragraph does not preclude
a spousal co-signature on documents as
provided for in §26.69(j)(2).

(d) The socially and economically
disadvantaged owners must possess the
power to direct or cause the direction
of the management and policies of the
firm and to make day-to-day as well as
long-term decisions on matters of man-
agement, policy and operations.

(1) A disadvantaged owner must hold
the highest officer position in the com-
pany f(e.g.. chief executive officer or
president).
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(2) In a corporation, disadvantaged
owners must control the board of direc-
tors.

(3) In a partnership, one or more dis-
advantaged owners must serve as gen-
eral partners, with control over all
partnership decisions.

(e) Individuals who are not socially
and economically disadvantaged may
be involved in a DBE firm as owners,
managers, employees, stockholders, of-
ficers, and/or directors. Such individ-
uals must not, however, possess or ex-
ercise the power to control the firm, or
be disproportionately responsible for
the operation of the firm.

(f) The socially and economically dis-
advantaged owners of the firm may del-
egate various areas of the manage-
ment, policymaking, or daily oper-
ations of the firm to other participants
in the firm, regardless of whether these
participants are socially and economi-
cally disadvantaged individuals. Such
delegations of authority must be rev-
ocable, and the socially and economi-
cally disadvantaged owners must re-
tain the power to hire and fire any per-
son to whom such authority is dele-
gated. The managerial role of the so-
cially and economically disadvantaged
owners in the firm's overall affairs
must be such that the recipient can
reasonably conclude that the socially
and economically disadvantaged own-
ers actually exercise control over the
firm's operations, management, and
policy.

() The soclally and economically
disadvantaged owners must have an
overall understanding of, and manage-
rial and technical competence and ex-
perience directly related to, the type of
business in which the firm is engaged
and the firm’'s operations. The socially
and economically disadvantaged own-
ers are not required to have experience
or expertise in every critical area of
the firm's operations, or to have great-
er experience or expertise in a given
field than managers or key employees.
The socially and economically dis-
advantaged owners must have the abil-
ity to intelligently and critically
evaluate information presented by
other participants in the firm's activi-
ties and to use this information to
make independent decisions concerning
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the firm’'s daily operations, manage-
ment, and policymaking. Generally,
expertise limited to office manage-
ment, administration, or bookkeeping
functions unrelated to the principal
business activities of the firm is insuf-
ficient to demonstrate control.

(h) If state or local law requires the
persons to have a particular license or
other credential in order to own and/or
control a certain type of firm, then the
socially and economically disadvan-
taged persons who own and control a
potential DBE firm of that type must
possess the required license or creden-
tial. If state or local law does not re-
quire such a person to have such a li-
cense or credential to own and/or con-
trol a firm, you must not deny certifi-
cation solely on the ground that the
person lacks the license or credential.
However, you may take into account
the absence of the license or credential
as one factor in determining whether
the socially and economically dis-
advantaged owners actually control
the firm.

(1)(1) You may consider differences in
remuneration between the socially and
economically disadvantaged owners
and other participants in the firm in
determining whether to certify a firm
as a DBE. Such consideration shall be
in the context of the duties of the per-
sons involved, normal industry prac-
tices, the firm's policy and practice
concerning reinvestment of income,
and any other explanations for the dif-
ferences proffered by the firm. You
may determine that a firm is con-
trolled by its socially and economi-
cally disadvantaged owner although
that owner's remuneration is lower
than that of some other participants in
the firm.

(2) In a case where a non-disadvan-
taged individual formerly controlled
the firm, and a socially and economi-
cally disadvantaged individual now
controls it, you may consider a dif-
ference between the remuneration of
the former and current controller of
the firm as a factor in determining who
controls the firm, particularly when
the non-disadvantaged individual re-
mains involved with the firm and con-
tinues to receive greater compensation
than the disadvantaged individual.
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(3) In order to be viewed as control-
ling a firm, a socially and economi-
cally disadvantaged owner cannot en-
gage in outside employment or other
business interests that conflict with
the management of the firm or prevent
the individual from devoting sufficient
time and attention to the affairs of the
firm to control its activities. For ex-
ample, absentee ownership of a busi-
ness and part-time work in a full-time
firm are not viewed as constituting
control. However, an individual could
be viewed as controlling a part-time
business that operates only on eve-
nings and/or weekends, if the indi-
vidual controls it all the time it is op-
erating.

(k)(1) A socially and economically
disadvantaged individual may control
a firm even though one or more of the
individual’s immediate family mem-
bers (who themselves are not socially
and economically disadvantaged indi-
viduals) participate in the firm as a
manager, employee, owner, or in an-
other capacity. Except as otherwise
provided in this paragraph, you must
make a judgment about the control the
socially and economically disadvan-
taged owner exercises vis-a-vis other
persons involved in the business as you
do in other situations, without regard
to whether or not the other persons are
immediate family members.

(2) If you cannot determine that the
socially and economically disadvan-
taged owners—as distinct from the
family as a whole—control the firm,
then the socially and economically dis-
advantaged owners have failed to carry
their burden of proof concerning con-
trol, even though they may participate
significantly in the firm's activities.

(1) Where a firm was formerly owned
and/or controlled by a non-disadvan-
taged individual (whether or not an im-
mediate family member), ownership
and/or control were transferred to a so-
cially and economically disadvantaged
individual, and the non-disadvantaged
individual remains involved with the
firm in any capacity, the disadvan-
taged individual now owning the firm
must demonstrate to you, by clear and
convincing evidence, that:

(1) The transfer of ownership and/or
control to the disadvantaged individual
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was made for reasons other than ob-
taining certification as a DBE; and

(2) The disadvantaged individual ac-
tually controls the management, pol-
icy, and operations of the firm, not-
withstanding the continuing participa-
tion of a non-disadvantaged individual
who formerly owned and/or controlled
the firm.

(m) In determining whether a firm is
controlled by its socially and economi-
cally disadvantaged owners, you may
consider whether the firm owns equip-
ment necessary to perform its work.
However, you must not determine that
a firm is not controlled by socially and
economically disadvantaged individ-
uals solely because the firm leases,
rather than owns, such equipment,
where leasing equipment is a normal
industry practice and the lease does
not involve a relationship with a prime
contractor or other party that com-
promises the independence of the firm.

(n) You must grant certification to a
firm only for specific types of work in
which the socially and economically
disadvantaged owners have the ability
to control the firm. To become cer-
tified in an additional type of work,
the firm need demonstrate to you only
that its socially and economically dis-
advantaged owners are able to control
the firm with respect to that type of
work. You may not, in this situation,
require that the firm be recertified or
submit a new application for certifi-
cation, but you must verify the dis-
advantaged owner's control of the firm
in the additional type of work.

(o) A business operating under a fran-
chise or license agreement may be cer-
tified if it meets the standards in this
subpart and the franchiser or licenser
is not affiliated with the franchisee or
licensee. In determining whether affili-
ation exists, you should generally not
consider the restraints relating to
standardized quality, advertising, ac-
counting format, and other provisions
imposed on the franchisee or licensee
by the franchise agreement or license,
provided that the franchisee or licensee
has the right to profit from its efforts
and bears the risk of loss commensu-
rate with ownership. Alternatively,
even though a franchisee or licensee
may not be controlled by virtue of such
provisions in the franchise agreement

2
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or license, affiliation could arise
through other means, such as common
management or excessive restrictions
on the sale or transfer of the franchise
interest or license.

(p) In order for a partnership to be
controlled by socially and economi-
cally disadvantaged individuals, any
non-disadvantaged partners must not
have the power, without the specific
written concurrence of the socially and
economically disadvantaged partner(s),
to contractually bind the partnership
or subject the partnership to contract
or tort liability.

(@ The socially and economically
disadvantaged individuals controlling a
firm may use an employee leasing com-
pany. The use of such a company does
not preclude the socially and economi-
cally disadvantaged individuals from
controlling their firm if they continue
to maintain an employer-employee re-
lationship with the leased employees.
This includes being responsible for hir-
ing, firing, training, assigning, and
otherwise controlling the on-the-job
activities of the employees, as well as
ultimate responsibility for wage and
tax obligations related to the employ-
ees.

§26.73 What are other rules affecting
certification?

(a)(1) Consideration of whether a firm
performs a commercially useful func-
tion or is a regular dealer pertains
solely to counting toward DBE pgoals
the participation of firms that have al-
ready been certified as DBEs. Except as
provided in paragraph (a)(2) of this sec-
tion, you must not consider commer-
cially useful function issues in any way
in making decisions about whether to
certify a firm as a DBE.

(2) You may consider, in making cer-
tification decisions, whether a firm has
exhibited a pattern of conduct indi-
cating its involvement in attempts to
evade or subvert the intent or require-
ments of the DBE program.

(b) You must evaluate the eligibility
of a firm on the basis of present cir-
cumstances, You must not refuse to
certify a firm based solely on historical
information indicating a lack of owner-
ship or conrtrol of the firm by socially
and economically disadvantaged indi-
viduals at some time in the past. if the
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firm currently meets the ownership
and control standards of this part. Nor
must you refuse to certify a firm solely
on the basis that it is a newly formed
firm.

(c) DBE firms and firms seeking DBE
certification shall cooperate fully with
your requests (and DOT requests) for
information relevant to the certifi-
cation process. Failure or refusal to
provide such information is a ground
for a denial or removal of certification.

(d) Only firms organized for profit
may be eligible DBEs. Not-for-profit
organizations, even though controlled
by socially and economically disadvan-
taged individuals, are not eligible to be
certified as DBEs.

(e) An eligible DBE firm must be
owned by individuals who are socially
and economically disadvantaged. Ex-
cept as provided in this paragraph, a
firm that is not owned by such individ-
uals, but instead is owned by another
firm—even a DBE firm-—cannot be an
eligible DBE.

(1) If socially and economically dis-
advantaged individuals own and con-
trol a firm through a parent or holding
company, established for tax, capital-
ization or other purposes consistent
with industry practice, and the parent
or holding company in turn owns and
controls an operating subsidiary, you
may certify the subsidiary if it other-
wise meets all requirements of this
subpart. In this situation, the indi-
vidual owners and controllers of the
parent or holding company are deemed
to control the subsidiary through the
parent or holding company.

(2) You may certify such a subsidiary
only if there is cumulatively 51 percent
ownership of the subsidiary by socially
and economically disadvantaged indi-
viduals. The following examples illus-
trate how this cumulative ownership
provision works:

Example 1: Soclally and economically dis-
advantaged individuals own 100 percent of a
holding company. which has a wholly-owned
subsidiary. The subsidiary may be certified,
if it meets all other requirements.

Example 2: Disadvantaged individuals own
100 percent of the holding company, which
owns 51 percent of a subsidiary. The sub-
sidiary may be certified, if all other require-
ments are met.

Example 3: Disadvantaged individuals own
80 percent of the holding company, which in
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turn owns 70 percent of a subsidiary. In this
case, the cumulative ownership of the sub-
sidiary by disadvantaged individuals is 56
percent (80 percent of the 70 percent). This is
more than 51 percent, so you may certify the
subsidiary, if all other requirements are met.

Example 4: Same as Example 2 or 3, but
someone other than the soclally and eco-
nomically disadvantaged owners of the par-
ent or holding company controls the sub-
sidiary. Even though the subsidiary is owned
by disadvantaged individuals, through the
holding or parent company, you cannot cer-
tify it because it fails to meet control re-
quirements,

Example 5: Disadvantaged individuals own
60 percent of the holding company. which in
turn owns 51 percent of a subsidiary. In this
case, the cumulative ownership of the sub-
sidiary by disadvantaged individuals is about
31 percent. This is less than 51 percent, so
you cannot certify the subsidiary.

Example 6: The holding company, in addi-
tion to the subsidiary seeking certification,
owns several other companies, The combined
pross receipts of the holding companies and
its subsidiaries are greater than the size
standard for the subsidiary seeking certifi-
cation and/or the gross receipts cap of
§26.65(b). Under the rules concerning affili-
ation, the subsidiary fails to meet the size
standard and cannot be certifled.

(f) Recognition of a business as a sep-
arate entity for tax or corporate pur-
poses is not necessarily sufficient to
demonstrate that a firm is an inde-
pendent business, owned and controlled
by socially and economically disadvan-
taged individuals.

(g) You must not require a DBE firm
to be prequalified as a condition for
certification unless the recipient re-
quires all firms that participate in its
contracts and subcontracts to be
prequalified.

(h) A firm that is owned by an Indian
tribe or Native Hawaiian organization,
rather than by Indians or Native Ha-
waiians as individuals, may be eligible
for certification. Such a firm must
meet the size standards of §26.35. Such
a firm must be controlled by socially
and economically disadvantaged indi-
viduals, as provided in §26.71.

(i) The following special rules apply
to the certification of firms related to
Alaska Native Corporations (ANCs).

(1) Notwithstanding any other provi-
sions of this subpart, a direct or indi-
rect subsidiary corporation, joint ven-
ture, or partnership entity of an ANC is
eligible for certification as a DBE if it
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meets all of the following require-
ments:

(i) The Settlement Common Stock of
the underlying ANC and other stock of
the ANC held by holders of the Settle-
ment Common Stock and by Natives
and descendents of Natives represents a
majority of both the total equity of the
ANC and the total voting power of the
corporation for purposes of electing di-
rectors;

(ii) The shares of stock or other units
of common ownership interest in the
subsidiary, joint venture, or partner-
ship entity held by the ANC and by
holders of its Settlement Common
Stock represent a majority of both the
total equity of the entity and the total
voting power of the entity for the pur-
pose of electing directors, the general
partner, or principal officers; and

(ii1) The subsidiary, joint venture, or
partnership entity has been certified
by the Small Business Administration
under the 8(a) or small disadvantaged
business program.

(2) As a recipient to whom an ANC-
related entity applies for certification,
you do not use the DOT uniform appli-
cation form (see Appendix F of this
part). You must obtain from the firm
documentation sufficient to dem-
onstrate that entity meets the require-
ments of paragraph (i)(1) of this sec-
tion. You must also obtain sufficient
information about the firm to allow
you to administer your program (e.g.,
information that would appear in your
DBE Directory).

(3) If an ANC-related firm does not
meet all the conditions of paragraph
(i)(1) of this section, then it must meet
the requirements of paragraph (h) of
this section in order to be certified, on
the same basis as firms owned by In-
dian Tribes or Native Hawaiian Organi-
zations.

{64 FR 5126, Feb. 2, 1999, as amended at 68 FR
35355, June 16, 2003)

Subpart E—Cerlification
Procedures

§26.81 What are the requirements for
Unified Certification Programs?

(a) You and all other DOT recipients
in your state must participate in a
Unified Certification Program (UCP).
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(1) Within three years of March 4,
1999, you and the other recipients in
your state must sign an agreement es-
tablishing the UCP for that state and
submit the agreement to the Secretary
for approval. The Secretary may, on
the basis of extenuating circumstances
shown by the recipients in the state,
extend this deadline for no more than
one additional year.

(2) The agreement must provide for
the establishment of a UCP meeting all
the requirements of this section. The
agreement must specify that the UCP
will follow all certification procedures
and standards of this part, on the same
basis as recipients; that the UCP shall
cooperate fully with oversight, review,
and monitoring activities of DOT and
its operating administrations; and that
the UCP shall implement DOT direc-
tives and guidance concerning certifi-
cation matters. The agreement shall
also commit recipients to ensuring
that the UCP has sufficient resources
and expertise to carry out the require-
ments of this part. The agreement
shall include an implementation sched-
ule ensuring that the UCP is fully oper-
ational no later than 18 months fol-
lowing the approval of the agreement
by the Secretary.

(3) Subject to approval by the Sec-
retary, the UCP in each state may take
any form acceptable to the recipients
in that state.

(4) The Secretary shall review the
UCP and approve it, disapprave it, or
remand it to the recipients in the state
for revisions. A complete agreement
which is not disapproved or remanded
within 180 days of its receipt is deemed
to be accepted.

(5) If you and the other recipients in
your state fail to meet the deadlines
set forth in this paragraph (a), you
shall have the opportunity to make an
explanation to the Secretary why a
deadline could not be met and why
meeting the deadline was beyond your
control. If you fail to make such an ex-
planation, or the explanation does not
justify the failure to meet the dead-
line, the Secretary shall direct you to
complete the required action by a date
certain. If you and the other recipients
fail to carry out this direction in a
timely manner, you are collectively in
noncompliance with this part.
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(b) The UCP shall make all certifi-
cation decisions on behalf of all DOT
recipients in the state with respect to
participation in the DOT DBE Pro-
gram.

(1) Certification decisions by the UCP
shall be binding on all DOT recipients
within the state.

{2) The UCP shall provide ‘‘one-stop
shopping’ to applicants for certifi-
cation, such that an applicant is re-
quired to apply only once for a DBE
certification that will be honored by
all recipients in the state.

(3) All obligations of recipients with
respect to certification and non-
discrimination must be carried out by
UCPs, and recipients may use only
UCPs that comply with the certifi-
cation and nondiscrimination require-
ments of this part,

(c) All certifications by UCPs shall
be pre-certifications; i.e., certifications
that have been made final before the
due date for bids or offers on a contract
on which a firm seeks to participate as
a DBE.

(d) A UCP is not required to process
an application for certification from a
firm having its principal place of busi-
ness outside the state if the firm is not
certified by the UCP in the state in
which it maintains its principal place
of business. The ‘‘home state” UCP
shall share its information and docu-
ments concerning the firm with other
UCPs that are considering the firm's
application.

(e) Subject to DOT approval as pro-
vided in this section, the recipients in
two or more states may form a re-
gional UCP. UCPs may also enter into
written reciprocity agreements with
other UCPs. Such an agreement shall
outline the specific responsibilities of
each participant. A UCP may accept
the certification of any other UCP or
DOT recipient.

() Pending the establishment of
UCPs meeting the requirements of this
section, you may enter into agree-
ments with other recipients, on a re-
gional or inter-jurisdictional basis, to
perform certification functions re-
quired by this part. You may also grant
reciprocity to other recipient's certifi-
cation decisions.

(g) Each UCP shall maintain a uni-
fied DBE directory containing, for all
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firms certified by the UCP (including
those from other states certified under
the provisions of this section), the in-
formation required by §26.31. The UCP
shall make the directory available to
the public electronically, on the inter-
net, as well as in print. The UCP shall
update the electronic version of the di-
rectory by including additions, dele-
tions, and other changes as soon as
they are made.

(h) Except as otherwise specified in
this section, all provisions of this sub-
part and subpart D of this part per-
taining to recipients also apply to
UCPs.

§26.83 What procedures do recipients
follow in making certification deci-
sions?

(a) You must ensure that only firms
certified as eligible DBEs under this
section participate as DBEs in your
program.

(b) You must determine the eligi-
bility of firms as DBEs consistent with
the standards of subpart D of this part.
When a UCP is formed, the UCP must
meet all the requirements of subpart D
of this part and this subpart that re-
cipients are required to meet.

(c) You must take all the following
steps in determining whether a DBE
firm meets the standards of subpart D
of this part:

(1) Perform an on-site visit to the of-
fices of the firm. You must interview
the principal officers of the firm and
review their résumés and/or work his-
tories. You must also perform an on-
site visit to job sites if there are such
sites on which the firm is working at
the time of the eligibility investigation
in your jurisdiction or local area. You
may rely upon the site visit report of
any other recipient with respect to a
firm applying for certification;

(2) If the firm is a corporation, ana-
lyze the ownership of stock in the firm;

(3) Analyze the bonding and financial
capacity of the firm;

(4) Determine the work history of the
firm, including contracts it has re-
ceived and work it has completed;

(5) Obrain a statement from the firm
of the type of work it prefers to per-
form as part of the DBE program and
its preferred locations for performing
the work, if any;
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(6) Obtain or compile a list of the
equipment owned by or available to the
firm and the licenses the firm and its
key personnel possess to perform the
work it seeks to do as part of the DBE
program;

() Require potential DBEs to com-
plete and submit an appropriate appli-
cation form, unless the potential DBE
is an SBA certified firm applying pur-
suant to the DOT/SBA MOU,

{i) You must use the application form
provided in Appendix F to this part
without change or revision. However,
you may provide in your DBE program,
with the approval of the concerned op-

erating administration, for
supplementing the form by requesting
additional information not incon-

sistent with this part.

(i) You must make sure that the ap-
plicant attests to the accuracy and
truthfulness of the information on the
application form. This shall be done ei-
ther in the form of an affidavit sworn
to by the applicant before a person who
is authorized by state law to admin-
ister oaths or in the form of an
unsworn declaration executed under
penalty of perjury of the laws of the
United States.

(ii1) You must review all information
on the form prior to making a decision
about the eligibility of the firm.

{d) When another recipient, in con-
nection with its consideration of the
eligibility of a firm, makes a written
. request for certification information
" you have obtained about that firm
(e.g.. including application materials
or the report of a site visit, if you have
made one to the firm), you must
promptly make the information avail-
able to the other recipient.

(e) When another DOT recipient has
certified a firm, you have discretion to
take any of the following actions:

(1) Certify the firm in reliance on the
certification decision of the other re-
cipient;

(2) Make an independent certification
decision based on documentation pro-
vided by the other recipient, aug-
mented by any additional information
you require the applicant to provide; or

(3) Require the applicant to go
through your application process with-
out regard to the action of the other
recipient.
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(f) Subject to the approval of the con-
cerned operating administration as
part of your DBE program, you may
impose a reasonable application fee for
certification. Fee waivers shall be
made in appropriate cases.

(8) You must safeguard from disclo-
sure to unauthorized persons informa-
tion gathered as part of the certifi-
cation process that may reasonably be
regarded as proprietary or other con-
fidential business information, con-
sistent with applicable Federal, state,
and local law. '

(h) Once you have certified a DBE, it
shall remain certified for a period of at
least three years unless and until its
certification has been removed through
the procedures of §26.87. You may not
require DBEs to reapply for certifi-
cation as a condition of continuing to
participate in the program during this
three-year period, unless the factual
basis on which the certification was
made changes.

(1) If you are a DBE, you must inform
the recipient or UCP in writing of any
change in circumstances affecting your
ability to meet size, disadvantaged sta-
tus, ownership, or control require-
ments of this part or any material
change in the information provided in
your application form.

(1) Changes in management responsi-
bility among members of a limited li-
ability company are covered by this re-
quirement.

(2) You must attach supporting docu-
mentation describing in detail the na-
ture of such changes.

(3) The notice must take the form of
an affidavit sworn to by the applicant
before a person who is authorized by
state law to administer oaths or of an
unsworn declaration executed under
penalty of perjury of the laws of the
United States. You must provide the
written notification within 30 days of
the occurrence of the change. If you
fail to make timely notification of
such a change, you will be deemed to
have failed to cooperate under
§26.109(c).

() If you are a DBE, you must pro-
vide to the recipient, every year on the
anniversary of the date of your certifi-
cation, an affidavit sworn to by the
firm’'s owners before a person who is
authorized by state law to administer
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oaths or an unsworn declaration exe-
cuted under penalty of perjury of the
laws of the United States. This affi-
davit must affirm that there have been
no changes in the firm's circumstances
affecting its ability to meet size, dis-
advantaged status, ownership, or con-
trol requirements of this part or any
material changes in the information
provided in its application form, except
for changes about which you have noti-
fied the recipient under paragraph (i)
of this section. The affidavit shall spe-
cifically affirm that your firm con-
tinues to meet SBA business size cri-
teria and the overall gross receipts cap
of this part, documenting this affirma-
tion with supporting documentation of
your firm's size and gross receipts. If
you fail to provide this affidavit in a
timely manner, you will be deemed to
have failed to cooperate under
§26.108(c). .

(k) If you are a recipient, you must
make decisions on applications for cer-
tification within 90 days of receiving
from the applicant firm all information
required under this part. You may ex-
tend this time period once, for no more
than an additional 60 days, upon writ-
ten notice to the firm, explaining fully
and specifically the reasons for the ex-
tension. You may establish a different
time frame in your DBE program, upon
a showing that this time frame is not
feasible, and subject to the approval of
the concerned operating administra-
tion. Your failure to make a decision
by the applicable deadline under this
paragraph is deemed a constructive de-
nial of the application, on the basis of
which the firm may appeal to DOT
under §26.89.

(64 FR 5126, Feb. 2, 1999, as amended at 68 FR
35555, June 186, 2003}

$26.84 How do recipients process ap-
plications submitted pursuant to
the DOT/SBA MOU?

(a) When an SBA-certified firm ap-
plies for certification pursuant to the
DOT/SBA MOU., you must accept the
certification applications, forms and
packages submitted by a firm to the
SBA for either the 8(a) BD or SDB pro-
grams, in lieu of requiring the appli-
cant firm to complete your own appli-
cation forms and packages. The appli-
cant may submit the package directly,
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or may request that the SBA forward
the package to you. Pursuant to the
MOU, the SBA will forward the pack-
age within thirty days.

(b) If necessary, you may request ad-
ditional relevant information from the
SBA. The SBA will provide this addi-
tional material within forty-five days
of your written request.

(c) Before certifying a firm based on
its 8(a) BD or SDB certification, you
must conduct an on-site review of the
firm (see §26.83(c)(1)). If the SBA con-
ducted an on-site review, you may rely
on the SBA’'s report of the on-site re-
view. In connection with this review,
You may also request additional rel-
evant information from the firm.

(d) Unless you determine, based on
the on-site review and information ob-
tained in connection with it, that the
firm does not meet the eligibility re-
quirements of Subpart D of this part,
you must certify the firm.

(e) You are not required to process an
application for certification from an
SBA-certified firm having its principal
place of business outside the state(s) in
which you operate unless there is a re-
port of a "home state'’ on-site review
on which you may rely.

(f) You are not required to process an
application for certification from an
SBA-certified firm if the firm does not
provide products or services that you
use in your DOT-assisted programs or
airport concessions.

[68 FR 35555, June 16, 2003]

§26.85 How do recipients respond to
requests from DBE-certified firms
or the SBA made pursuant to the
DOT/SBA MOU?

(a) Upon receipt of a signed, written
request from a DBE-certified firm, you
must transfer to the SBA a copy of the
firm’s application package. You must
transfer this information within thirty
days of receipt of the request.

(b) If necessary, the SBA may make a
written request to the recipient for ad-
ditional materials (e.g., the report of
the on-site review). You must provide a
copy of this material to the SBA with-
in forty-five days of the additional re-
quest.

(c) You must provide appropriate as-
sistance to SBA-certified firms, includ-
ing providing information pertaining
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to the DBE application process, filing
locations, required documentation and
status of applications.

{68 FR 35555, June 16, 2003)

§26.86 What rules govern recipients’
denials of initial requests for cer-
tification?

(a) When you deny a request by a
firm, which is not currently certified
with you, to be certified as a DBE, you
must provide the firm a written expla-
nation of the reasons for the denial,
specifically referencing the evidence in
the record that supports each reason
for the denial, All documents and other
information on which the denial is
based must be made available to the
applicant, on request.

(b) When you deny DBE certification
to a firm certified by the SBA, you
must notify the SBA in writing. The
notification must include the reason
for denial.

(c) When a firm is denied certifi-
cation, you must establish a time pe-
riod of no more than twelve months
that must elapse before the firm may
reapply to the recipient for certifi-
cation. You may provide, in your DBE
program, subject to approval by the
concerned operating administration, a
shorter waiting period for reapplica-
tion. The time period for reapplication
begins to run on the date the expla-
nation required by paragraph (a) of this
section is received by the firm.

(d) When you make an administra-
tively final denial of certification con-
cerning a firm, the firm may appeal the
denial to the Department under §26.89.

[64 FR 5126, Feb. 2, 1999. Redesignated and
amended-at 68 FR 35555, June 16, 2003}

$26.87 What procedures does a recipi-
ent use to remove a DBE's eligi-
bility?

(a) Ineligibility complaints. (1) Any per-
son may file with you a written com-
plaint alleging that a currently-cer-
tified firm is ineligible and specifying
the alleged reasons why the firm is in-
eligible. You are not required to accept
a general allegation that a firm is in-
eligible or an anonymous complaint.
The complaint may include any infor-
mation or arguments supporting the
complainant’s assertion that the firm
is ineligible and should not continue to
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be certified. Confidentiality of com-
plainants’ identities must be protected
as provided in §26.109(b).

(2) You must review your records
concerning the firm, any material pro-
vided by the firm and the complainant,
and other available information. You
may request additional information
from the firm or conduct any other in-
vestigation that you deem necessary.

(3) If you determine, based on this re-
view, that there is reasonable cause to
believe that the firm is ineligible, you
must provide written notice to the firm
that you propose to find the firm ineli-
gible, setting forth the reasons for the
proposed determination. If you deter-
mine that such reasonable cause does
not exist, you must notify the com-
plainant and the firm in writing of this
determination and the reasons for it.
All statements of reasons for findings
on the issue of reasonable cause must
specifically reference the evidence in
the record on which each reason is
based.

(b) Recipient-initiated proceedings. If,
based on notification by the firm of a
change in its circumstances or other
information that comes to your atten-
tion, you determine that there is rea-
sonable cause to believe that a cur-
rently certified firm is ineligible, you
must provide written notice to the firm
that you propose to find the firm ineli-
gible, setting forth the reasons for the
proposed determination. The statement
of reasons for the finding of reasonable
cause must specifically reference the
evidence in the record on which each
reason is based.

(c) DOT directive to initiate proceeding.
(1) If the concerned operating adminis-
tration determines that information in
your certification records, or other in-
formation available to the concerned
operating administration, provides rea-
sonable cause to believe that a firm
you certified does not meet the eligi-
bility criteria of this part, the con-
cerned operating administration may
direct you to initiate a proceeding to
remove the firm's certification.

(2) The concerned operating adminis-
tration must provide you and the firm
a notice setting forth the reasons for
the directive, including any relevant
documentation or other informartion.
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(3) You must immediately commence
and prosecute a proceeding to remove
eligibility as provided by paragraph (b)
of this section.

(d) Hearing. When you notify a firm
that there is reasonable cause to re-
move its eligibility, as provided in
paragraph (a), (b), or (c) of this section,
you must give the firm an opportunity
for an informal hearing, at which the
firm may respond to the reasons for
the proposal to remove its eligibility in
person and provide information and ar-
guments concerning why it should re-
main certified.

(1) In such a proceeding, you bear the
burden of proving, by a preponderance
of the evidence, that the firm does not
meet the certification standards of this
part.

(2) You must maintain a complete
record of the hearing, by any means ac-
ceptable under state law for the reten-
tion of a verbatim record of an admin-
istrative hearing. If there is an appeal
to DOT under §26.89, you must provide
a transcript of the hearing to DOT and,
on request, to the firm. You must re-
tain the original record of the hearing.
You may charge the firm only for the
cost of copying the record.

(3) The firm may elect to present in-
formation and arguments in writing,
without going to a hearing. In such a
situation, you bear the same burden of
proving. by a preponderance of the evi-
dence, that the firm does not meet the
certification standards, as you would
during a hearing.

(e) Separation of functions. You must
ensure that the decision in a pro-
ceeding to remove a firm’s eligibility is
made by an office and personnel that
did not take part in actions leading to
or seeking to implement the proposal
to remove the firm's eligibility and are
not subject, with respect to the matter,
to direction from the office or per-
sonnel who did take part in these ac-
tions.

(1) Your method of implementing this
requirement must be made part of your
DBE program.

(2) The decisionmaker must be an in-
dividual who is knowledgeable about
the certification requirements of your
DBE program and this part.

(3) Before a UCP is operational in its
state, a small airport or small transit
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authority (i.e., an airport or transit au-
thority serving an area with less than
250,000 population) is required to meet
this requirement only to the extent
feasible.

() Grounds for decision. You must not
base a decision to remove eligibility on
a reinterpretation or changed opinion
of information available to the recipi-
ent at the time of its certification of
the firm. You may base such a decision
only on one or more of the following:

(1) .Changes in the firm's cir-
cumstances since the certification of
the firm by the recipient that render
the firm unable to meet the eligibility
standards of this part;

(2) Information or evidence not avail-
able to you at the time the firm was
certified;

(3) Information that was concealed or
misrepresented by the firm in previous
certification actions by a recipient;

(499 A change in the certification
standards or requirements of the De-
partment since you certified the firm;
or

(3) A documented finding that your
determination to certify the firm was
factually erroneous. )

{g) Notice of decision. Following your
decision, you must provide the firm
written notice of the decision and the
reasons for it, including specific ref-
erences to the evidence in the record
that supports each reascn for the deci-
sion. The notice must inform the firm
of the consequences of your decision
and of the availability of an appeal to
the Department of Transportation
under §26.89. You must send copies of
the notice to the complainant in an in-
eligibility complaint or the concerned
operating administration that had di-
rected you to initiate the proceeding.

(h) When you decertify a DBE firm
certified by the SBA, you must notify
the SBA in writing. The notification
must include the reason for denial.

(i} Status of firm during proceeding. (1)
A firm remains an eligible DBE during
the pendancy of your proceeding to re-
move its eligibility.

(2) The firm does not become ineli-
gible until the issuance of the notice
provided for in paragraph (g) of this
section.
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() Effects of removal of eligibflity.
When you remove a firm's eligibility,
you must take the following action:

(1) When a prime contractor has
made a cornmitment to using the ineli-
gible firm, or you have made a commit-
ment to using a DBE prime contractor,
but a subcontract or contract has not
been executed before you issue the de-
certification notice provided for in
paragraph (g} of this section, the ineli-
gible firm does not count toward the
contract goal or overall goal. You must
direct the prime contractor to meet
the contract goal with an eligible DBE
firm or demonstrate to you that it has
made a good faith effort to do so.

(2) If a prime contractor has executed
a subcontract with the firm before you
have notified the firm of its ineligi-
bility, the prime contractor may con-
tinue to use the firm on the contract
and may continue to receive credit to-
ward its DBE goal for the firm's work.
In this case, or in a case where you
have let a prime contract to the DBE
that was later ruled ineligible, the por-
tion of the ineligible firm's perform-
ance of the contract remaining after
you issued the notice of its ineligi-
bility shall not count toward your
overall goal, but may count toward the
contract goal.

(3) Exception: If the DBE's ineligi-
bility is caused solely by its having ex-
ceeded the size standard during the
performance of the contract, you may
continue to count its participation on
that contract toward overall and con-
tract goals.

(k) Availability of appeal. When you
make an administratively final re-
moval of a firm's eligibility under this
section, the firm may appeal the re-
moval to the Department under §26.89.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR
35356, June 16, 2003}

§26.89 What is the process for certifi-
cation appeals to the Department of
Transportation?

(@)(1) If you are a firm that is denied
certification or whose eligibility is re-
moved by a recipient, including SBA-
certified firms applying pursuant to
the DOT/SBA MOU, you may make an
administrative appeal to the Depart-
ment.
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" (2) If you are a complainant in an in-
eligibility complaint to a recipient (in-
cluding the concerned operating ad-
ministration in the circumstances pro-
vided in §26.87(c)), you may appeal to
the Department if the recipient does
not find reasonable cause to propose re-
moving the firm’'s eligibility or, fol-
lowing a removal of eligibility pro-
ceeding, determines that the firm is el-
igible.

(3 Send appeals to the following ad-
dress: Department of Transportation,
Office of Civil Rights, 400 7th Street,
SW., Room 5414, Washington, DC 20590,

(b) Pending the Department’s deci-
sion in the matter, the recipient’s deci-
sion remains in effect. The Department
does not stay the effect of the recipi-
ent's decision while it is considering an
appeal.

(o) If you want to file an appeal, you
must send a letter to the Department
within 90 days of the date of the recipi-
ent’s final decision, including informa-
tion and arguments concerning why
the recipient’s decision should be re-
versed. The Department may accept an
appeal filed later than 90 days after the
date of the decision if the Department
determines that there was good cause
for the late filing of the appeal.

(1) If you are an appellant who is a
firm which has been denied certifi-
cation, whose certification has been re-
moved, whose owner is determined not
to be a member of a designated dis-
advantaged group, or concerning whose
owner the presumption of disadvantage
has been rebutted, your letter must
state the name and address of any
other recipient which currently cer-
tifies the firm, which has rejected an
application for certification from the
firm or removed the firm's eligibility
within one year prior to the date of the
appeal, or before which an application
for certification or a removal of eligi-
bility is pending. Failure to provide
this information may be deemed a fail-
ure to cooperate under §26.109(c).

(2) If you are an appellant other than
one described in paragraph (c)(1) of this
section, the Department will request,
and the firm whose certification has
been questioned shall promptly pro-
vide, the information called for in
paragraph (c)(1) of this section. Failure
to provide this information may be

296



Office of the Secretary of Transportation

deemed a failure to cooperate under
§26.109(c).

(d) When it receives an appeal, the
Department requests a copy of the re-
cipient’'s  complete administrative
record in the matter. If you are the re-
cipient, you must provide the adminis-
trative record, including a hearing
transcript, within 20 days of the De-
partment’s request. The Department
may extend this time period on the
basis of a recipient’s showing of good
cause. To facilitate the Department’s
review of a recipient’s decision, you
must ensure that such administrative
records are well organized, indexed,
and paginated. Records that do not
comport with these requirements are
not acceptable and will be returned to
You to be corrected immediately. If an
appeal is brought concerning one re-
cipient's certification decision con-
cerning a firm, and that recipient re-
lied on the decision and/or administra-
tive record of another recipient, this
requirement applies to both recipients
involved.

(e} The Department makes its deci-
sion based solely on the entire adminis-
trative record. The Department does
not make a de novo review of the mat-
ter and does not conduct a hearing.
The Department may supplement the
administrative record by adding rel-
evant information made available by
the DOT Office of Inspector General;
Federal, state, or local law enforce-
ment authorities; officials of a DOT op-
erating administration or other appro-
priate DOT office; a recipient; or a firm
or other private party.

(f) As a recipient, when you provide
supplementary information to the De-
partment, you shall also make this in-
formation available to the firm and
any third-party complainant involved,
consistent with Federal or applicable
state laws concerning freedom of infor-
mation and privacy. The Department
makes available, on request by the
firm and any third-party complainant
involved, any supplementary informa-
tion it receives from any source.

(1) The Department affirms your de-
cision unless it determines, based on
the entire administrative record, that
your decision is unsupported by sub-
stantial evidence or inconsistent with
the substantive or procedural provi-

§26.89

sions of this part concerning certifi-
cation.

(2) If the Department determines,
after reviewing the entire administra-
tive record, that your decision was un-
supported by substantial evidence or
inconsistent with the substantive or
procedural provisions of this part con-
cerning certification, the Department
reverses your decision and directs you
to certify the firm or remove its eligi-
bility, as appropriate. You must take
the action directed by the Depart-
ment’s decision immediately upon re-
celving written notice of it.

(3) The Department is not required to
reverse your decision if the Depart-
ment determines that a procedural
error did not result in fundamental un-
fairness to the appellant or substan-
tially prejudice the opportunity of the
appellant to present its case.

(4) If it appears that the record is in-
complete or unclear with respect to
matters likely to have a significant
impact on the outcome of the case, the
Department may remand the record to
You with instructions seeking clarifica-
tion or augmentation of the record be-
fore making a finding. The Department
may also remand a case to you for fur-
ther proceedings consistent with De-
partment instructions concerning the
proper application of the provisions of
this part.

() The Department does not uphold
your decision based on grounds not
specified in your decision.

() The Department's decision is
based on the status and circumstances
of the firm as of the date of the deci-
sion being appealed.

(1) The Department provides written
notice of its decision to you, the firm,
and the complainant in an ineligibility
complaint. A copy of the notice is also
sent to any other recipient whose ad-
ministrative record or decision has
been involved in the proceeding (see
paragraph (d) of this section). The De-
partment will also notify the SBA in
writing when DOT takes an action on
an appeal that results in or confirms a
loss of eligibility to any SBA-certified
firm. The notice includes the reasons
for the Department's decision, includ-
ing specific references to the evidence
in the record that supports each reason
for the decision.
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(8) The Department's policy is to
make its decision within 180 days of re-
ceiving the complete administrative
record. If the Department does not
make its decision within this period,
the Department provides written no-
tice to concerned parties, including a
statement of the reason for the delay
and a date by which the appeal decision
will be made.

(@) All decisions under this section
are administratively final, and are not
subject to petitions for reconsider-
ation.

{64 FR 5126, Feb. 2, 1999, as amended at 65 FR
68951, Nov. 15, 2000; 68 FR 35556, June 16, 2003]

§26.91 What actions do recipients take
following DOT certification appeal
decisions?

(@ If you are the recipient from
whose action an appeal under §26.89 is
taken, the decision is binding. It is not
binding on other recipients.

(b) If you are a recipient to which a
DOT determination under §26.89 is ap-
plicable, you must take the following
action:

(1) If the Department determines
that you erroneously certified a firm,
You must remove the firm’s eligibility
on receipt of the determination, with-
out further proceedings on your part.
Effective on the date of your receipt of
the Department's determination, the
consequences of a removal of eligibility
set forth in §26.87(i) take effect.

(2) If the Department determines
that you erroneously failed to find rea-
sonable cause to remove the firm's eli-
gibility, you must expeditiously com-
mence a proceeding to determine
whether the firm's eligibility should be
removed, as provided in §26.87.

(3) If the Department determines
that you erroneously declined to cer-
tify or removed the eligibility of the
firm, you must certify the firm, effec-
tive on the date of your receipt of the
written notice of Department's deter-
mination.

(4) If the Department determines
that you erroneously determined that
the presumption of social and eco-
nomic disadvantage either should or
should not be deemed rebutted. you
must take appropriate corrective ac-
tion as determined by the Department.
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(5) If the Department affirms your
determination, no further action is
necessary.

(c) Where DOT has upheld your de-
nial of certification to or removal of
eligibility from a firm, or directed the
removal of a firm's eligibility, other
recipients with whom the firm is cer-
tified may commence a proceeding to
remove the firm's eligibility under
§26.87. Such recipients must not re-
move the firm's eligibility absent such
a proceeding. Where DOT has reversed
your denial of certification to or re-
moval of eligibility from a firm, other
recipients must take the DOT action
into account in any certification ac-
tion involving the firm. However, other
recipients are not required to certify
the firm based on the DOT decision.

Subpart F—Compliance and
Enforcement

§26.101 What compliance procedures
apply to recipients?

(@) If you fail to comply with any re-
quirement of this part, you may be
subject to formal enforcement action
under §26.103 or §26.105 or appropriate
program sanctions by the concerned
operating administration, such as the
suspension or termination of Federal
funds, or refusal to approve projects,
grants or contracts until deficiencies
are remedied. Program sanctions may
include, in the case of the FHWA pro-
gram, actions provided for under 23
CFR 1.36; in the case of the FAA pro-
gram, actions consistent with 49 U.S.C.
47106(d), 47111(d), and 47122; and in the
case of the FTA program, any actions
permitted under 49 U.S.C. chapter 53 or
applicable FTA program requirements.

(b) As provided in statute, you will
not be subject to compliance actions or
sanctions for failing to carry out any
requirement of this part because you
have been prevented from complying
because a Federal court has issued a
final order in which the court found
that the requirement is unconstitu-
tional.

§$26.103 What enforcement actions
apply in FHWA and FTA programs?
The provisions of this section apply
to enforcement actions under FHWA
and FTA programs:
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(@) Noncompliance complaints. Any
person who believes that a recipient
has failed to comply with its obliga-
tions under this part may file a written
complaint with the concerned oper-
ating administration’s Office of Civil
Rights. If you want to file a complaint,
you must do so no later than 180 days
after the date of the alleged violation
or the date on which you learned of a
continuing course of conduct in viola-
tion of this part. In response to your
written request, the Office of Civil
Rights may extend the time for filing
in the interest of justice, specifying in
writing the reason for so doing. The Of-
fice of Civil Rights may protect the
confidentiality of your identity as pro-
vided in §26.109(b). Complaints under
this part are limited to allegations of
violation of the provisions of this part.

(b) Compliance reviews. The concerned
operating administration may review
the recipient’s compliance with this
part at any time, including reviews of
paperwork and on-site reviews, as ap-
propriate. The Office of Civil Rights
may direct the operating administra-
tion to initiate a compliance review
based on complaints received.

(c) Reasonable cause notice. If it ap-
pears, from the investigation of a com-
plaint or the results of a compliance
review, that you, as a recipient, are in
noncompliance with this part, the ap-
propriate DOT office promptly sends
Yyou, return receipt requested, a writ-
ten notice advising you that there is
reasonable cause to find you in non-
compliance. The notice states the rea-
sons for this finding and directs you to
reply within 30 days concerning wheth-
er you wish to begin conciliation.

(d) Conciliation. (1) If Yyou request con-
ciliation, the appropriate DOT office
shall pursue conciliation for at least 30,
but not more than 120, days from the
date of your request. The appropriate
DOT office may extend the conciliation
period for up to 30 days for good cause,
consistent with applicable statutes.

(2) If you and the appropriate DOT of-
fice sign a conciliation agreement,
then the matter is regarded as closed
and you are regarded as being in com-
pliance. The conciliation agreement
sets forth the measures you have taken
or will take to ensure compliance.
While a conciliation agreement is in ef-

§26.107

fect, you remain eligible for FHWA or
FTA financial assistance.

(3) The concerned operating adminis-
tration shall monitor your {mplemen-
tation of the conciliation agreement
and ensure that its terms are complied
with. If you fail to carry out the terms
of a conciliation agreement, Yyou are in
noncompliance.

(4) If you do not request conciliation,
or a conciliation agreement is not
signed within the time provided in
paragraph (d)(1) of this section, then
enforcement proceedings begin.

(e) Enforcement actions. (1) Enforce-
ment actions are taken as provided in
this subpart,

{2) Applicable findings in enforce-
ment proceedings are binding on all
DOT offices.

§26.106 What enforcement
apply in FAA programs?

(a) Compliance with all requirements
of this part by airport sponsors and
other recipients of FAA financial as-
sistance is enforced through the proce-
dures of Title 49 of the United States
Code, including 49 U.S.C. 47106(d),
47111(d), and 47122, and regulations im-
plementing themn,

(b) The provisions of §26.103(b) and
this section apply to enforcement ac-
tions in FAA programs.

(c) Any person who knows of a viola-
tion of this part by a recipient of FAA
funds may file a complaint under 14
CFR part 16 with the Federal Aviation
Administration Office of Chief Counsel.

actions

§26.107 What enforcement actions
a%ply to firms participating in the
DBE program?

(@) If you are a firm that does not
meet the eligibility criteria of subpart
D of this part and that attemnpts to par-
ticipate in a DOT-assisted program as a
DBE on the basis of false, fraudulent,
or deceitful statements or representa-
tions or under circumstances indi-
cating a serious lack of business integ-
rity or honesty, the Department may
initiate suspension or debarment pro-
ceedings against you under 49 CFR part
29.

(b) If you are a firm that, in order to
meet DBE contract goals or other DBE
program requirements, uses or at-
tempts to use, on the basis of false,
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fraudulent or deceitful statements or
representations or under circumstances
indicating a serious lack of business in-
tegrity or honesty, another firm that
does not meet the eligibility criteria of
subpart D of this part, the Department
may initiate suspension or debarment
proceedings against you under 49 CFR
part 29,

() In a suspension or debarment pro-
ceeding brought under paragraph (a) or
(b) of this section, the concerned oper-
ating administration may consider the
fact that a purported DBE.has been
certified by a recipient. Such certifi-
cation does not preclude the Depart-
ment from determining that the pur-
ported DBE, or another firm that has
used or attempted to use it to meet
DBE goals, should be suspended or
debarred.

(d The Department may take en-
forcement action under 49 CFR Part 31,
Program Fraud and Civil Remedies,
against any participant in the DBE
program whose conduct is subject to
such action under 49 CFR part 31,

(e) The Department may refer to the
Department of Justice, for prosecution
under 18 U.S.C. 1001 or other applicable
provisions of law, any person who
makes a false or fraudulent statement
in connection with participation of a
DBE in any DOT-assisted program or
otherwise violates applicable Federal
statutes.

§26.109 What are the rules governing
information, confidentiality, co-
operation, and intimidation or re-
taliation?

(a) Availability of records. (1) In re-
sponding to requests for information
concerning any aspect of the DBE pro-
gram, the Department complies with
provisions of the Federal Freedom of
Information and Privacy Acts (5 U.S.C.
552 and 552a). The Department may
make available to the public any infor-
mation concerning the DBE program
release of which is not prohibited by
Federal law.

(2) Notwithstanding any provision of
Federal or state law, you must not re-
lease information that may be reason-
ably be construed as confidential busi-
ness information to any third party
without the written consent of the firm
that submitted the information. This
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includes applications for DBE certifi-
cation and supporting documentation.
However, you must transmit this infor-
mation to DOT in any certification ap-
peal proceeding under §26.89 in which
the disadvantaged status of the indi-
vidual is in question.

(b) Confidentiality of information on
complainants, Notwithstanding the pro-
visions of paragraph (a) of this section,
the identity of complainants shall be
kept confidential, at their election. If
such confidentiality will hinder the in-
vestigation, proceeding or hearing, or
result in a denial of appropriate admin-
istrative due process to other parties,
the complainant must be advised for
the purpose of waiving the privilege.
Complainants are advised that, in some
circumstances, failure to waive the
privilege may result in the closure of
the investigation or dismissal of the
proceeding or hearing. FAA follows the
procedures of 14 CFR part 16 with re-
spect to confidentiality of information
in complaints.

(c) Cooperation. All participants in
the Department’s DBE program (in-
cluding, but not limited to, recipients,
DBE firms and applicants for DBE cer-
tification, complainants and appel-
lants, and contractors using DBE firms
to meet contract goals) are required to
cooperate fully and promptly with DOT
and recipient compliance reviews, cer-
tification reviews, investigations, and
other requests for information. Failure
to do so shall be a ground for appro-
priate action against the party in-
volved (e.g., with respect to recipients,
a finding of noncompliance; with re-
spect to DBE firms, denial of certifi-
cation or removal of eligibility and/or
suspension and debarment; with re-
spect to a complainant or appellant,
dismissal of the complaint or appeal;
with respect to a contractor which uses
DBE firms to meet goals. findings of
non-responsibility for future contracts
and/or suspension and debarment).

(d) Intimidation and retaliation. If you
are a recipient, contractor, or any
other participant in the program, you
must not intimidate, threaten, coerce,
or discriminate against any individual
or firm for the purpose of interfering
with any right or privilege secured by
this part or because the individual or
firm has made a complaint, testified,
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assisted, or participated in any manner
in an investigation, proceeding, or
hearing under this part. If you violate
this prohibition, you are in noncompli-
ance with this part.

[64 FR 5126, Feb. 2, 1999, as amended at 68 FR
35556, June 16, 2003]

APPENDIX A TO PART 26—GUIDANCE
CONCERNING G00D FAITH EFFORTS

I. When, as a recipient, you establish a
contract goal on a DOT-assisted contract, a
bidder must, in order to be responsible and/
or responsive, make good faith efforts to
meet the goal. The bidder can meet this re-
quirement in either of two ways. First, the
bidder can meet the goal, documenting com-
mitments for participation by DBE firms
sufficient for this purpose. Second, even if it
doesn't meet the goal, the bidder can docu-
ment adequate good faith efforts, This means
that the bidder must show that it took all
necessary and reasonable steps to achieve a
DBE goal or other requirement of this part
which, by their scope, intensity, and appro-
priateness to the objective, could reasonably
be expected to obtain sufficient DBE partici-
pation, even if they were not fully success-
ful.

II. In any situation in which you have es-
tablished a contract goal, part 26 requires
Yyou to use the good faith efforts mechanism
of this part. As a recipient, it is up to you to
make a fair and reasonable judgment wheth-
er a bidder that did not meet the goal made
adequate good faith efforts. It is important
for you to consider the quality, quantity,
and intensity of the different kinds of efforts
that the bidder has made. The efforts em-
ployed by the bidder should be those that
one could reasonably expect a bidder to take
if the bidder were actively and aggressively
trying to obtain DBE participation sufficient
to meet the DBE contract goal. Mere pro
forma efforts are not good faith efforts to
meet the DBE contract requirements. We
emphasize, however, that your determina-
tion concerning the sufficiency of the firm's
good faith efforts is a judgment call: meeting
quantitative formulas is not required.

III. The Department also strongly cautions
you against requiring that a bidder meet a
contract goal (i.e., obtain a specified amount
of DBE participation) in order to be awarded
a contract, even though the bidder makes an
adequate good faith efforts showing. This
rule specifically prohibits you from ignoring
bona fide good faith efforts.

IV. The following is a list of types of ac-
tions which you should consider as part of
the bidder's good faith efforts 1o obtain DBE
participation. It is not intended to be a man-
datory checklist, nor is it intended to be ex-
clusive or exhaustive. Other factors or tvpes
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of efforts may be relevant in appropriate
cases.

A. Soliciting through all reasonable and
available means (e.g. attendance at pre-bid
meetings, advertising and/or written notices)
the interest of all certified DBEs who have
the capability to perform the work of the
contract. The bidder must solicit this inter-
est within sufficlent time to allow the DBEs
to respond to the solicitation. The bidder
must determine with certainty if the DBEs
are interested by taking appropriate steps to
follow up Inttial solicitations.

B. Selecting portions of the work to be per-
formed by DBEs in order to increase the
likelihood that the DBE goals will be
achieved. This includes, where appropriate,
breaking out contract work items into eco-
nomically feasible units to facilitate DBE
participation, even when the prime con-
tractor might otherwise prefer to perform
these work items with its own forces.

C. Providing Interested DBEs with ade-
quate information about the plans, specifica-
tions, and requirements of the contract in a
timely manner to assist them in responding
to a solicitation.

D. (1) Negotiating in good faith with inter-
ested DBEs. It is the bidder's responsibility
to make a portion of the work available to
DBE subcontractors and suppliers and to se-
lect those portions of the work or material
needs consistent with the available DBE sub-
contractors and suppliers, so as to facilitate
DBE participation. Evidence of such negotia-
tion includes the names, addresses, and tele-
phone numbers of DBEs that were consid-
ered; a description of the information pro-
vided regarding the plans and specifications
for the work selected for subcontracting; and
evidence as to why additional agreements
could not be reached for DBEs to perform the
work,

(2) A bidder using good business Jjudgment
would consider a number of factors in negoti-
ating with subcontractors, including DBE
subcontractors, and would take a firm's
price and capabilities as well as contract
goals into consideration. However, the fact
that there may be some additional costs in-
volved in finding and using DBEs is not in
itself sufficient reason for a bidder's failure
to meet the contract DBE goal. as long as
such costs are reasonable. Also, the ability
or desire of a prime contractor to perform
the work of a contract with its own organiza-
tion does not relieve the bidder of the re-
sponsibility to make good faith efforts.
Prime contractors are not, however, required
to accept higher quotes from DBEs if the
price difference is excessive or unreasonable.

E. Not rejecting DBEs as being unqualified
without sound reasons based on a thorough
investigation of their capabilities. The con-
tractor’s standing within its industry, mem-
bership in specific groups. organizations, or
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associations and political or social affili-
ations (for example union vs. non-union em-
ployee status) are not legitimate causes for
the rejection or non-solicitation of bids in
the contractor’s efforts to meet the project
goal. -

F. Making efforts to assist interested DBEs
in obtaining bonding, lines of credit, or in-
surance as required by the recipient or con-
tractor.

G. Making efforts to assist interested
DBEs in obtaining necessary equipment, sup-
plies, materials, or related assistance or
services.

H. Effectively using the services of avail-
able minority/women community organiza-
tions; minority/women contractors' groups:
local, state, and Federal minority/women
business assistance offices: and other organi-
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zations as allowed on a case-by-case basis to
provide assistance in the recruitment and
placement of DBEs.

V. In determining whether a bidder has
made good faith efforts. you may take into
account the performance of other bidders in
meeting the contract. For example, when the
apparent successful bidder fails to meet the
contract goal, but others meet it, you may
reasonably raise the question of whether,
with additional reasonable efforts, the appar-
ent successful bidder could have met the
goal. If the apparent successful bidder fails
to meet the goal, but meets or exceeds the
average DBE participation obtained by other
bidders, you may view this, in conjunction
with other factors, as evidence of the appar-
ent successful bidder having made good faith
efforts.
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Pi. 26, App. B

APPENDIX B TO PART 26—UNIFORM REPORT OF DBE AWARDS OR COMMITMENTS AND
PAYMENTS FORM

INSTRUCTIONS FOR COMPLETING THE UNIFORM REPORT OF DBE AWARDS OR COMMITMENTS AND
PAYMENTS

]

1. Indicate the DOT Operating Administration (OA) that provides
your Federal financinl assistance. If assistance comes from more
than one OA, use separate reporting forms for each OA. If you are an
FTA recipient, indicale your Vendor Number in the space provided.

2. If you are an FAA recipicnt, indicate the relevant AIP Numbers
covered by this report. 1f more than six, attach a scpante sheet,

3. Specify the Fedenl fiscal year (i.c., October 1 - September 30) in
which the coverzd reporting period falls.

4. State the date of submission of this report.

5. Check the appropriate box that indicates the reporting period
that the data provided in this report covers. I this report is due
June 1, dam should cover October | ~ March 31, If this Tport is
due December 1, dan should cover April 1 — September 30. If this
report is due to the FAA, data should cover the entire year,

6. Name of the recipient.

7. Siuate your annual DBE goak(s) cstablished for the Federal fiscal
year of this repurt 1o be submitted to and approved by the refevant
OA. Your Overall Goal is 10 be reported as well as the breskdown
for specific Race Conscious and Racc Neutral Goals (both of which
include gender-conscious/neutrsl goals). The Race Conscious Goal
portion should be based on programs that focus on and provide
benefits only for DBEs. The use of contract goals is & primary
example of a Race Conscious mcasure, The Racz Neutral Goal
portion should include prograums that, while bencfiting DBEs, are
not solely focused on DBE fims. For example, a small business
outreach program, technical assistance, and prompt payment
clauses can assist 3 wide variety of businesses in addition to
helping DBE firms.

8-S, The amournits in items B(A)}%(T) shauld include all types of
prime contracts awarded and alt types of subcontracts awarded or

i including: p i or ) services,
construction, purchase of materials or supplics, lease or purchase of
cquipment and any other types of services. All dollar amounis are
to reflect only the Federal share of such contracts, and should be
rounded to the nearest dollar.

8G). From the tou! dollar smount awarded 10 item 8(C), provide
awarded to cerufied DBEs through the use of

Race Neutral methods. Sec the definition of Race Neutral Goal in

ilem 7 and the explanation of project types in iiem 8 1o include,

§(H). From the toml number of prime contrscts awarded in 8(D),
specify the pumber awarnded to DBEs through Race Neutrsl methods.

(). Of all prime contracts awarded this reporting period, calculate
the pereentags going to DBEs. Divide the dollar amount in item
3(C) by the dollar amount in item &A) to derive this percennge.
Round percentage to the ncarcst tenth.

HAYI(D). hems H(A}K]) are derived in the same way ss items B(A)-
(1), except that these calculations should be based on subcontracts
rather than prime contracts.  Unlike primic contracts, which may
only be swarded, subcontracts may be either awarded or commitied.

10(A}11(1). For all DBEs awarded prime contracts ond awarded or
committed subcontructs as indicated in B{C){D) and 9(C)~(D), break
the dats down further by tota} doliar amount as well as the number
of all contracts going to each cthnic group as well as to non-
minority women, The “Other” category includes those DBEs who
are not t of the p ptively  disad: B groupa
alrcady listed, but wha are determined cligible for the DBE program
on an individual basis {e.g. a Caucasian male with a disability). The
TOTALS value in 10(H) should cqual the sum of B(C) plus 9(C), and
similarly, the TOTALS value in 11(H) should equal the sum of (D)
plus ¥(D). Column 1 should only be filled out if this report is due
on December 1, as indicated in item 5. The values for this column
are derived by adding the values reported in column H in your first
report with the valuea reported in this second report.

12(A). Provide the toul number of prime contracts completed
during this reporting period that had Rxe Conscious goals. Race
Conscious contracts ure those with contract goals or snother Race
Conscious measure.

12(B). Provide the total dollar value of prime contracts completed
this reporting period that had Race Conscious goais.

12(C). Provide the toml dollar amount of DBE participation on ajl
Race C i feted th i

8(A). Provide the [oml doltar amoung for all prime
assisted with DOT funds that were awarded during this reporting
period,

8(B). Provide the 1013t number of all prime contracts sssmisted with
DOT funds that wers awarded during thus reporting period.

8(C). From the total dollar amount awarded in iteru (A), provide
the gdollar aroount awarded 10 cortificd DBESs during this reporting
period.

8(D). From the total number of prime contracts awarded in item
8(B), specify the gumber awarded to certified DBEs during this
reporting period.

8(E). Frum the total dollars awarded in B(C), provide the gollar
amount awarded tw DBEs though the use of Race Conscious
methode. Sec the definttion of Race Conscious Goal 1 item 7 and
the explanation of project types in item B to include in your
calculation.

8F). From the iotal number of prime conmacts awarded in 8(D),
specify the gumber awarded to DBEs through Race Conscious
reethads.

prime this rep g period
that was necessary to mect the contract goals on them, This applics
anly 1o Race Conscious prime contracts.

12(D). Provide the actual total DBE participation in dollars on the
race conscious prime contracts completed this reporting period.

12(E). Of all the prime contracts completed this reporting pertod,

feul F ge of DBE 1 ipati Divide the actual
total dollar amount in 12(D) by the total dollar value provided in
12(B) to derive this percentage. Round to the nearest tenth.

1HAFIIE). Itemns 13(A)-13(E) are derived in the same manner as
items 12(A)}-12(E), except these figures should be based on Race
Neutral prime contacts {i.e. those with no race conscious mearures),

13(AF14(E). Calculate the totals for cach column by adding the
race conscious and neutnl figures provided in cach row sbove.

15. Name of the Authonzed Representative preparing this form.
16. of the Auth, d R

17. Phane number of the Authonzed Representative,
18, Fax aumber of the Authonzed Representative,

**Submit your completzd report to your Regisas! ur Division Office.
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{64 FR 5126, Feb. 2, 1999, as amended at 68 FR 35556, June 16, 2003}

pi-
(BDP)

program is subject to a program term deter-

(A} Each firm that participates in a reci
sist of two stages: a developmental stage and

mined by the recipient. The term should con-
a transitional stage.

program, via the provision of training and

assistance from the recipient.
ent’s business development program

elopment of DBEs, including
d to assisting them to move

The purpose of this program element is to

APPENDIX C TO PART 26—DBE BUSINESS
DEVELOPMENT PROGRAM GUIDELINES
further the dev

into non-traditional areas of work and/or
compete in the marketplace outside the DBE

but not limite
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(B) In order for a firm to remain eligible
for program participation, it must continue
to meet all eligibility criteria contained in
part 26,

(C) By no later than 6 months of program
entry, the participant should develop and
submit to the recipient a comprehensive
business plan setting forth the participant's
business targets, objectives and goals. The
participant will not be eligible for program
benefits until such business plan is sub-
mitted and approved by the recipient. The
approved business plan will constitute the
participant’s short and long term goals and
the strategy for developmental growth to the
point of economic viability in non-tradi-
tional areas of work and/or work outside the
DBE program.

(D) The business plan should contain at
least the following:

(1) An analysis of market potential, com-
petitive environment and other business
analyses estimating the program partici-
pant’s prospects for profitable operation dur-
ing the term of program participation and
after graduation from the program.

(2) An analysis of the firm's strengths and
weaknesses, with particular attention paid
to the means of correcting any financial,
managerial, technical, or labor conditions
which could impede the participant from re-
ceiving contracts other than those in tradi-
tional areas of DBE participation.

(3) Specific targets, objectives, and goals
for the business development of the partici-
pant during the next two years, utilizing the
results of the analysis conducted pursuant to
paragraphs (C) and (D)(1) of this appendix:

(4) Estimates of contract awards from the
DBE program and from other sources which
are needed to meet the objectives and goals
for the years covered by the business plan;
and

(5) Such other information as the recipient
may require.

(E) Each participant should annually re-
view its currently approved business plan
with the recipient and modify the plan as
may be appropriate to account for any
changes in the firm's structure and redefined
needs. The currently approved plan should be
considered the applicable plan for all pro-
gram purposes until the recipient approves
in writing a modified plan. The recipient
should establish an anniversary date for re-
view of the participant's business plan and
contract forecasts.

(F) Each participant should annually fore-
cast in writing its need for contract awards
for the next program year and the suc-
ceeding program year during the review of
its business plan conducted under paragraph
(E) of this appendix. Such forecast should be
included in the participant's business plan.
The forecast should include:

Pt. 26, App. C

(1} The aggregate dollar value of contracts
to be sought under the DBE program, reflect-
ing compliance with the business plan;

(2) The aggregate dollar value of contracts
to be sought in areas other than traditional
areas of DBE participation;

(3) The types of contract opportunities
being sought, based on the firm's primary
line of business; and

(4) Such other information as may be re-
quested by the recipient to aid in providing
effective business development assistance to
the participant.

(G) Program participation is divided into
two stages; (1) a developmental stage and (2)
a transitional stage. The developmental
stage is designed to assist participants to
overcome their social and economic dis-
advantage by providing such assistance as
may be necessary and appropriate to enable
them to access relevant markets and
strengthen their financial and managerial
skills. The transitional stage of program par-
ticipation follows the developmental stage
and {s designed to assist participants to
overcome, insofar as practical, their social
and economic disadvantage and to prepare
the participant for leaving the program.

(H) The length of service in the program
term should not be a pre-set time frame for
either the developmental or transitional
stages but should be figured on the number
of years considered necessary in normal pro-
gression of achieving the firm’'s established
goals and objectives. The setting of such
time could be factored on such items as, but
not limited to. the number of contracts, ag-
gregate amount of the contract received,
years in business, growth potential, etc.

(I) Beginning in the first year of the transi-
tional stage of program participation, each
participant should annually submit for in-
clusion in its business plan a transition man-
agement plan outlining specific steps to pro-
mote profltable business operations in areas
other than traditlonal areas of DBE partici-
pation after graduation from the program.
The transition management plan should be
submitted to the recipient at the same time
other modifications are submitted pursuant
to the annual review under paragraph (E) of
this section. The plan should set forth the
same information as required under para-
graph (F) of steps the participant will take
to continue its business development after
the expiration of its program term.

{J) When a participant is recognized as suc-
cessfully completing the program by sub-
stantially achieving the targets, objectives
and goals set forth in its program term, and
has demonstrated the ability to compete in
the marketplace, its further participation
within the program may be determined by
the recipient.
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(K} In determining whether a concern has
substantially achieved the goals and objec-
tives of its business plan, the following fac-
tors, among others, should be considered by
the reciplent:

(1) Profitability;

(2) Sales, including improved ratio of non-
traditional contracts to traditional-type
contracts;

(3) Net worth, financial ratios, working
capital, capitalization, access to credit and
capital;

(4) Ability to obtain bonding;

() A positive comparison of the DBE's
business and financial profile with profiles of
non-DBE businesses in the same area or
similar business category: and

(6) Good management capacity and capa-
bility.

(L) Upon determination by the recipient
that the participant should be graduated
from the developmental program, the recipi-
ent should notify the participant in writing
of its intent to graduate the firm in a letter
of notification. The letter of notification
should set forth findings, based on the facts,
for every material issue relating to the basis
of the program graduation with specific rea-
sons for each finding. The letter of notifica-
tion should also provide the participant 45
days from the date of service of the letter to
submit in writing information that would ex-
plain why the proposed basis of graduation is
not warranted.

(M) Participation of a DBE firm in the pro-
gram may be discontinued by the recipient
prior to expiration of the firm's program
term for good cause due to the failure of the
firm to engage in business practices that will
promote its competitiveness within a reason-
able period of time as evidenced by, among
other indicators, a pattern of inadequate per-
formance or unjustified delinquent perform-
ance. Also, the recipient can discontinue the
participation of a firm that does not actively
pursue and bid on contracts, and a firm that,
without justification, regularly fails to re-
spond to solicitations in the type of work it
is qualified for and in the geographical areas
where it has indicated availability under its
approved business plan. The recipient should
take such action if over a 2-year period a
DBE firm exhibits such a pattern.

APPENDIX D TO PART 26—MENTOR-
PROTEGE PROGRAM GUIDELINES

{A) The purpose of this program element is
to further the development of DBEs, includ-
ing but not limited to assisting them to
move into non-traditional areas of wark and/
or compete in the marketplace outside the
DBE program, via the provision of training
and assistance from other firms. To operate
a mentor-protégé program, a recipient must
obtain the approval of the concerned oper-
ating administration.

49 CFR Subtitle A (10~1-04 Edition)

(B)(1) Any mentor-protégé relationship
shall be based on a written development
plan, approved by the recipient. which clear-
ly sets forth the objectives of the parties and
their respective roles, the duration of the ar-
rangement and the services and resources to
be provided by the mentor to the protége.
The formal mentor-protégé agreement may
set a fee schedule to cover the direct and in-
direct cost for such services rendered by the
mentor for specific training and assistance
to the protége through the life of the agree-
ment. Services provided by the mentor may
be reimbursable under the FTA, FHWA, and
FAA programs,

(2) To be eligible for reimbursement, the
mentor's services provided and associated
costs must be directly attributable and prop-
erly allowable to specific individual con-
tracts. The recipient may establish a line
ftem for the mentor to quote the portion of
the fee schedule expected to be provided dur-
ing the life of the contract. The amount
claimed shall be verified by the recipient and
pald on an incremental basis representing
the time the protégé is working on the con-
tract. The total individual contract figures
accumulated over the life of the agreement
shall not exceed the amount stipulated in
the original mentor/protégé agreement,

(C) DBEs involved in a mentor-protégé
agreement must be independent business en-
tities which meet the requirements for cer-
tification as defined in subpart D of this
part. A protégé firm must be certified before
it begins participation in a mentor-protégé
arrangement. If the recipient chooses to rec-
ognize mentor/protégé agreements, it should
establish formal general program guidelines.
These guidelines must be submitted to the
operating administration for approval prior
to the recipient executing an individual
contractor/ subcontractor mentor-protégé
agreement,

APPENDIX E TO PART 26—INDIVIDUAL
DETERMINATIONS OF SOCIAL AND
ECONOMIC DISADVANTAGE

The following guidance is adapted, with
minor modifications, from SBA regulations
concerning social and economic disadvan-
tage determinations (see 13 CFR 124.103(c)
and 124.104). -

SOCIAL DISADVANTAGE

I. Socially disadvantaged individuals are
those who have been subjected to racial or
ethnic prejudice or cultural bias within
American society because of their identities
as members of groups and without regard to
their individual qualities. Social disadvan-
tage must stem from circumstances beyond
their control. Evidence of individual social
disadvantage must include the following ele-
ments:
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(A) At least one objective distinguishing
feature that has contributed to social dis-
advantage, such as race, ethnic origin, gen-
der, disability, long-term residence in an en-
vironment isolated from the mainstream of
American soclety, or other similar causes
not common to individuals who are not so-
clally disadvantaged;

(B) Personal experiences of substantial and
chronic social disadvantage in American so-
ciety, not in other countries; and

(C) Negative impact on entry into or ad-
vancement in the business world because of
the disadvantage. Recipients will consider
any relevant evidence in assessing this ele-
ment. In every case, however, recipients will
consider education, employment and busi-
ness history, where applicable, to see if the
totality of circumstances shows disadvan-
tage In entering into or advancing in the
business world.

(1) Education. Recipients will consider such
factors as denial of equal access to institu-
tions of higher education and vocational
training, exclusion from social and profes-
slonal association with students or teachers,
denjal of educational honors rightfully
earned, and social patterns or pressures
which discouraged the individual from pur-
suing a professional or business education.

(2) Employment. Recipients will consider
such factors as unequal treatment in hiring,
promotions and other aspects of professional
advancement, pay and fringe benefits, and
other terms and conditions of employment;
retaliatory or discriminatory behavior by an
employer or labor union; and social patterns
or pressures which have channeled the indi-
vidual into non-professional or non-business
fields.

(3) Business history. The recipient will con-
sider such factors as unequal access to credit
or capital, acquisition of credit or capital
under commercially unfavorable cir-
cumstances, unequal treatment in opportu-
nities for government contracts or other
work, unequal treatment by potential cus-
tomers and business associates, and exclu-
sion from business or professional organiza-
tions.

II. With respect to paragraph 1.(A) of this
appendix, the Department notes that people
with disabilities have disproportionately low
incomes and high rates of unemployment.
Many physical and attitudinal barriers re-
main to their full participation in education,
employment, and business opportunities
available to the general public. The Ameri-
cans with Disabilities Act {(ADA) was passed
in recognition of the discrimination faced by
people with disabilities. It is plausible that
many individuals with disabilities—espe-
cially persons with severe disabilities (e.g..
significant mobility, vision, or hearing im-
pairments)—may be socially and economi-
cally disadvantaged.

Pi. 26, App. E

III. Under the laws concerning social and
economic disadvantage, people with disabil-
ities are not a group presumed to be dis-
advantaged. Nevertheless, recipients should
look carefully at individual showings of dis-
advantage by individuals with disabilities,
making a case-by-case judgment about
whether such an individual meets the cri-
teria of this appendix. As public entities sub-
Ject to Title II of the ADA, recipients must
also ensure their DBE programs are acces-
sible to individuals with disabilities. For ex-
ample, physical barriers or the lack of appli-
cation and information materials in acces-
sible formats cannot be permitted to thwart
the access of potential applicants to the cer-
tification process or other services made
available to DBEs and applicants.

ECONOMIC DISADVANTAGE

(A) General. Economically disadvantaged
individuals are socially disadvantaged indi-
viduals whose ability to compete in the free
enterprise system has been impaired due to
diminished capital and credit opportunities
as compared to others in the same or similar
line of business who are not socially dis-
advantaged.

(B) Submission of narrative and financial in-
formation.

(1) Each individual claiming economic dis-
advantage must describe the conditions
which are the basis for the claim in a nar-
rative statement, and must submit personal
financial information.

(2) [Reserved]

(C) Factors to be considered. In considering
diminished capital and credit opportunities,
recipients will examine factors relating to
the personal financial condition of any indi-
vidual claiming disadvantaged status, in-
cluding personal income for the past two
years (including bonuses and the value of
company stock given in lieu of cash), per-
sonal net worth, and the fair market value of
all assets, whether encumbered or not. Re-
cipients will also consider the financial con-
dition of the applicant compared to the fi-
nancial profiles of small businesses in the
same primary industry classification, or, if
not available, in similar lines of business,
which are not owned and controlled by so-
cially and economically disadvantaged indi-
viduals in evaluating the individual's access
to credit. and capital. The financial profiles
that recipients will compare include total
assets, net sales, pre-tax profit, sales/work-
ing capital ratio, and net worth.

(D) Transfers within two years.

(1) Except as set forth in paragraph (D)(2)
of this appendix, recipients will attribute to
an individual claiming disadvantaged status
any assets which that individual has trans-
ferred to an immediate family member, or to
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a trust, a beneficlary of which is an imme-
diate family member, for less than fair mar-
ket value, within two years prior to a con-
cern's application for participation in the
DBE program, unless the individual claiming
disadvantaged status can demonstrate that
the transfer is to or on behalf of an imme-
diate family member for that individual's
education, medical expenses, or some other
form of essential support.

(2) Recipients will not attribute to an indi-
vidual claiming disadvantaged status any as-
sets transferred by that individual to an im-
mediate family member that are consistent

308
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with the customary recognition of special
occasions, such as birthdays, graduations,
anniversaries, and retirements.

(3) In determining an individual’s access to
capital and credit, recipients may consider
any assets that the individual transferred
within such two-year period described by
paragraph (D)(1) of this appendix that are
not considered in evaluating the individual's
assets and net worth (e.g., transfers to char-
ities).

[64 FR 5126, Feb. 2, 1999, as amended at.68 FR
35559, June 16, 2003)
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APPENDIX F TO PART 26—UNIFORM CERTIFICATION APPLICATION FORM

INSTRUCTIONS FOR COMPLETING THE DISADVANTAGED BUSINESS ENTERPRISE {DBE)
PROGRAM UNIFORM CERTIFICATION APPLICATION
NOTE: If you require additional space for any qusstion in this application, please stiach sdditional sheets or copies w3 needed,

tuking care lo indicate on each attsched sheeticopy the section und number of (his apptication to which it refers.

Section 1; CERTIFICATION INFORMATION

Al

Prior/Other Certifications

Check the sppropriste box indicating for which
program your firm is currently cenified. If you are
already certified as a DBE, indicate in the appropriate
bax the name of the cenifying agency that has
previously certified your firm, and also indicate
whether your firm has undergone an onsite visit. 1f
your firm has already undergone an onsite
visiVreview, indicate the most recent date of that
review and the state UCP that conducted the review.
NOTE: if your firm is currently centified under the
SBA's B(1) and/or SDB programs, you may not have
1o complete this application. You should contact your
state UCP to find out about & streamiined application
process for firms thot arc already certified under the
8(n) and SDB programs.

Prior/Other Applications and Privileges

Indicate whether your firm or any of the persons listed
has ever withdrawn an application for a DBE program
or an SBA 8(3) or SDB program, or whether any have
ever been denied cenification, decertified, debarred
suspended, or had bidding privileges denied or
restricted by any state or local agency or Federal
entity, If your answer is yes, indicate the date of such
aclion, identify the name of the agency, and explain
fully the nature of the action in the space provided.

Section 2;: GENERAL INFORMATION

A,

Contact Information

{1) Suwte the name and title of the person who will
scrve as your firm's primary contact under this
application.

State the legsl name of your firm, as indicated in
your firm'’s Anicles of Incorporation or charter,
State the primary phone number of your firm.
Suute a secondary phone number, 1f any.

State your firm's fax number, if any.

State your fim's or your contact person's email
address,

State your firm's website address, if any.

State the streel address of your firm (i.e., the
physical location of its offices ~ gl a post affice
box address).

State the mailing address of your firm, if it s
different from your firm's street address.
Business Praofile

(1) In the box provided, briefly describe the primary
business and professional activities in which your
firm cngages.

State the Federal Tax 1D number of your firm as
provided on your firm's filed tax returns, if you
have one. This could also be the Social Security
number of the owner of your firm.

State the date on which your firm was officially
cstablished, as stated in your firm's Articles of
Ircorporauon or chaster.

2)

3
)
(5
6)

9]
(8)

9)

]
-

{3

309

)
(5)

State the date on which you and/or each other

owner took ownenship of the fim,

Check the mpproprinte box that describes the

manner in which you and each other owner

acquired ownership of your fim. 1f you checked

“Other,” explain in the space provided.

Check the appropriate box that indicates whether

your firm is “for profit.”

NOTE: If you checked *No,” then you do NOT

qualify for the DBE program and therefore do nol

need 10 complete the rest of this application, The

DBE program requires all participating firms be

for-profit entegprises,

Check the appropriate box that describes the legal

form of ownership of your firm, as indicated in

your firm's Articles of Incorporation or chaner,

If you checked “Other,” bricfly explain in the

space provided.

Check the appropriale box thut indicates whether

your firm has ever existed under different

ownership, o different type of ownership, or a

different nume. If you checked “Yes,” specify

which and briefly explain the circumstances in
the space provided.

Indicate in the spaces provided how many

employees your finm has, specifying the number

of employces who work on 4 full-time and part-
tirme basis.

(10) Specify the total gross receipts of your firm for
cach of the past three years, as declared in your
firm's filed (ax returns.

R pa with Other Busi
(1) Check the sppropriate box that indicutes whether
your firm is co-located at uny of ils business
locations, or whether your firm sharcs o
telephone number(s), a post office box, any uffice
space, a yard, warehouse, other facilities, any
cquipment, or any office staff with any other
business, organization, or entity of any kind, If
you answered "Yes,” then specify the name of
the other firm(s) and bricfly expluin the nuture of
the shared facilities or other ems n the space
provided.

Check the appropriate box (hal indicates whether

al present, or al any time in the past:

{@) Your firm has been 8 subsidiary of any other
firm;

()

]

{8

9

2

(b} Your firm consisted of a parinership i
which one or more of the partners are other
firms;

(€) Your firm has owned any percentage of any
ather firm; and

(d} Your firm has had any subsidianes of s
own.

(3) Check the appropnate box that indicates whether
any other firm has ever had an ownershup imterest

n your firm,
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(4) If you answered “Yes™ to any of the questions in
{2)(a)-(d) or (3), identify the name, address and
type of business for cach.

1 diate Family Member Busi

Check the appropriate box that indicates whether any

of your immediate family members own or manage

another pany. An i diate famuly ber” is
any person who is your father, mother, husband, wife,
son, daughter, brother, sister, grandmother,

dfather, d ddaug mother-in-law,
or father-in-law. If you answered “Yes,” provide the
name of each relative, your relationship 1o them, the
name of the company they own or manage, the type of
busincys, and whether they own or msanege the
company.

Section 3: OWNERSHIP

Identify all individualy or hoiding companies with any
ownership interest in your firm, providing the
information requested below (if your firm has more
than ane owner, provide completed coples of this section
for each additional owner);

A,

Background Information

(1) Give the name of the owner.

(2) State hisher titlc or position within your firm.

(3) Give his/her home phone number.

(4) State his/her home (street) address.

(5) Check the approprinte box that indicates this
owner's gender,

(6) Check the appropriate box that indicates this
owner's ethnicity (check all that apply). If you
checked “Other,” specify this owner's ethnic
group/identity not otherwise listed.

(7} Check the appropriate box 1o indicate whether
this owner is a U.S. citizen,

(8) If this owner is not & U.S. citizen, check the

appropriate box that indicates whether this owner
is a lawfully admitted permanent resident. 1f this
owner is ngither a U.S. citizen nor a lawfully
ndmilted permancnt resident of the U.S., then this
owner is NOT cligible for certification a1 a DBE
owner, This, h , does mnot ily
disqualify your fim altogether from the DBE
program if another owner is & U.S, citizen or
lawfully sdmitted permanent resident and micets
the program's other qualifying requircments,

Ownership Interest

(1) State the number of years during which this
owner has been an awner of your firm.

{2) Indicate the dollar value of this owner’s initial
investment 1o scquire an ownership interest in
your firm, broken down by cash, real estate,
equipment, and/or other investrent.

(3) State the percentage of total ownership control of
your firm that this owner possesses,

(4) State the tamilial relaticnship of this owner 1o
each other owner of your firm.

(5) Indicate the number, percentage of the total,
class, date acquired, and method by which this
owner acquired his'her shares of stock in your
firm.
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(6) Check the sppropriate box that indicates whether
" this owner performs a management or
supervisory function for any other business. If
you checked “Yes,” state the name of the other
business and this owner’s function or title held in
that business,
Check the appropriate box that indicates whether
this owner owns ar works for any other firmi{s)
thst has gny relationship with your firm. If you
checked “Yes," identify the name of the other
business and this awner's function or titie held in
that business. Bricfly describe the nature of the
business relationship in the space provided.
Disadvantaged Status
NOTE: You only need to complete this section for
each owner that iz applying for DBE qualification
(i.¢., for each owner who is clajming to be “socially
and economically disadvantsged” and whose
ownership interest is to be counted toward the
control and 51% ownership requirements of the
DBE program)
(1) Indicate in the space provided the total Personal
Net Worth (PNW) of cach owner who is applyng
for DBE qualification. Use the PNW calculator
form at the end of this application to compute
cach cwner's PNW,
Check the spprapriate box that indicates whether
any trust has ever been created for the benefit of
this disadvantaged owner. If you answered
“Yes,” briefly explain the nature, history,
purpose, and current value of the tual(s).

(7
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Section 4: CONTROL
A. ldentify your firm's Officers and Board of

®

Directors:

(1) In the space provided, state the name, title, date
of appointment, ethnicity, and gender of each
officer of your fum,

In the space provided, state the name, title, date
of appointment, ethnicity, ond gender of each
individusl serving on your firm's Board of
Directors.

Check the appropriate box that indicates whether
any of your firm’s officers and/or dircctors listed
above perform a management or supervisory
function for any other business. If you unswered
“Yes,” identify esch person by name, hisher title,
the name of the other business in which s/he is
involved, and his/her function performed in that
other business.

Check the appropriate box that indicates whether
any of your firm’s officers and/or directors listed
abave own or work for any other firm(s) that has
& relationship with your firm. If you answered
“Yes,” identify the name of the firm, the officer
or director, and the nature of his'her business
relationship with that other firm.

Identify your firm's mansgement personnel {by
name, title, ethaicity, and gender) who control your
firm in the following areas:

2)

3
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(i

Making financial decisions on your firm's behalf,
including the acquusition of hines of credit, surety
bonds, supplies, etc.;

Estmating and bidding, including calculation of
cost esti bid p and submi

(]

(3) Negotiating and contract exccution, including
parucipation in any of your firm's negoliations
and executing contracts on your finm’s behalf;

(4) Hiring and/or firing of management personnel,
including interviewing and conducting
performance evaluations;

(5) Field/Production operations supervision,
including site supervision, scheduling, project
management services, eic.;

{6) Officc management;

{7) Marketing and sales;

(8) Purchasing of major equipraent;

(9) Signing company checks (for any purpose); and

{10) Conducting any other fi ial i on

your firm’s behalf not otherwise listed.

{11) Check the appropriale box that indicates whether
any of the persons listed in (1) through (10)
sbove perform a management or supervisory
function for any other business. 1f you answered
“Yes," identify each person by name, hivher title,
the name of the other business in which s/he 1s
involved, and his/her function performed n that
ather business,

{12) Check the appropriate box (hat indicates whether
uny of the persons listed in (1) through (10)
above own or work for any other firm(s) that has
a relationship with your firm. If you answercd
*Yes," identify the name of the firm, the name of
the person, and the nature of his/her business
relationship with that other firm.

- Indicate your firm's inventory In the folowing

categories:

(1) Equipment

State the type, make and model, and current

dollar value of cach piece of equipment heid

and/or used by your firm. Indicate whether each

picee is either owned or leased by your firm,

Vehicles

State the type, make ond model, and current

doliar value of each motor vehicie held and/or

used by your firm. Indicate whether cach vehicle

is either owned or Jeased by your firm,

Office Space

Swite the street address of cach office space held

and/or used by your firm. Indicate whether your

firm owns or leases the officc space and the

current dollar vajue of that property or its lcase.

Storage Space

State the street address of each storage space held

and/or used by your firm. Indicate whether your

firn owns or leases the storage space and the

current dollar volue of that property or its lease.

Does your firm rely on any other firm for
functions or employee payroll?

Check the appropriale box that indicates whether your

firm relies on any other firm for management

functions or for vmployee payroil. 1f you answercd

2

(L]
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“Yes,” briefly explamn the nature of that relisnce and

the extent 10 which the other firm carmes out such

functions.

Financial Information

{1) Banking Information

{a) State the name of your firm’s bank,

(b) State the main phone number of your firm's
bank branch.

(c) State the address of your firm's bank branch.

Bonding Informaticn

(a) State your firm's Binder Number,

(b) State the name of your firm's band agent
and/or broker.

(c) State your agent’vbroker's phone number.

(d) State your agent’s/broker's address.

(¢) State your firm's bonding limits (in dollary),

specifying bolh the Aggregate and Project

Limits.

Identify all yources, amounts, and purposes of

meney loaned to your flrm, including the nxmes of

persons or firms securing the loan, if other than the

listed owner:

State the name and sddress of each source, the name

of the person securing the loan, the original dollar

amount and the cumvent balance of each loan, and the

purpose for which each loan was made 1o your firm.

List ail contributions or transfers of assets to/from

your firm and to/from any of its owners over the

past two years:

Indicate in the spaces provided, the type of

contribution or nssel that wos transferred, its current

dollar value, the person or firm from whom it was

wransfesred, the person or firm to whom it was

trensferred, the relationship between the two persons

and/or firms, and the date of the transfer,

List current licenses/permits beld by any owner or

employee of your firm.

List the name of each person in your firm who holds a

professional license or permit, the type of license or

penmit, the expiration date of the permit or license,

and the license/permit number and issuing State of the

license or permiL.

List the three largest contracts completed by your

firm in the past three year, if any.

List the name of each owner or contractor for each

contract, the name and location of the projects under

each comract, the type of work performed on cach

contract, and the doliar value of cach contract,

List the three largest nctive jobs on which your

firm ks currently working.

For cach active job listed, state the name of the prime

contractor and the project number, the location, the

type of work performed, the project start date, the

anticipated completion daic, and the dollar value of

the contract.

@

AFFIDAVIT & SIGNATURE

Carefully read the attached affidavit in 1ts entirety.
Fill in the required information for cach blank space,
and sign and date the affidavit in the presence of 3
Notary Public, who must then notanze the farm.
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DISADVANTAGED BUSINESS ENTERPRISE PROGRAM
49 C.F.R. PART 26

UNIFORM CERTIFICATION APPLICATION

ROADMIAP FOR APPLICANTS

0] Should I apply?
o Is your firm at least 51%-owned by a socially and economically disadvantaged

individual(s) who also controls the firm?

o ls the disadvantaged owner a U.S. citizen or lawfully admitted per ident of the
u.s.?

o Is your firm a small business that meets the Small Business Administration's (SBA's) size
standard and does not exceed $17.42 million in gross annual receipts?

o Is your firm organized as a for-profit business?

= If you answered “Yes” to all of the questions above, you may be eligible to
participate in the U.S. DOT DBE program.

@ Is there an casier way to apply?
1f you are currently certified by the SBA as an 8(a) and/or SDB firm, you may be eligible for a streamlined
certification application process, Under this process, the certifying agency to which you are applying will
accept your current SBA application package in lieu of requiring you 1o fill out and submit this form.
NOTE: You must still meet the requirements for the DBE program, including undergoing an on-site
review,

@ Be sure to attach all of the required documents listed in the Documents Check List at the end
of this form with your completed application.

@ Where can I find more information?

o U.S. DOT - hup//osdbuweb.dot.gov/business/dbe/index.him) (this site provides useful links to
the rules and regulations goveming the DBE program, questions and answers, and other
pertinent information)

o SBA - htpi//wwyw.ntis.gov/naics {provides a listing of NAICS codes) and
http://www.sba gov/size/indextableofsize.htm| (provides a listing of NAICS codes)

O 49 CFR Part 26 {the rules and regulations goveming the DBE program)

Under Sec. 26.107 of 49 CFR Part 26, dated February 2, 1999, if at sny time, the Department or a recipient has
reason to believe that any person or firm has willfully and knowingly provided incomrect information or made
false statements, the Department may initiate suspension or debsarment proceedings against the person or firm
under 49 CFR Part 29, Govemnmentwide Debarment and Suspension (nonprocurement) and Governmentwide
Requirements for Drug-free Workplace (grants), take enforcement action under 49 CFR Part 31, Program Fraud
and Civil Remedies, and/or refer the matter to the Department of Justice for criminal prosecution under 18 U.S.C.
1001, which prohibits false staternents in Federal progrums.

Page 1 of 8
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Section 1: CERTIFICATION INFORMATION

A. Prior/QOther Certifications

Is your firm currently certified for | O DBE | Name of cenifying agency:
any of the following programs?
{lf Yes. check appropriate box(es)) Has your firm's state UCP conducted an on-site visit?

QYeson 7/ / State; Q No
Q8(a) | ®STOP! Ifyou checked eilher the 8(a) or SDB box, you may nog
G spB | heve to complete this application. Ask your state UCP about the

T lined application process under the SBA-DOT MOU.

B. Prior/Other Applicationa and Privileges
Has your firm (under any name) or any of its owners, Board of Directors, officers or management personnel, ever
withdrawn an application for any of the programs listed above, or ever been denied certification, decertified, or
debarred or suspended or otherwise had bidding privileges denied or restricted by any state or local agency, or
Federal entity?

QYes,on__/__/ ONo

If Yes, identify State and name of state, local, or Federal agency and explain the nature of the action:

Scction 2: GENERAL INFORMATION

A, Contact Information
(1) Contact person and Title: (2) Legal name of firm:
(3) Phone #: [ (4) Other Phone #: [ (5) Fax #:
(6) E-mail: . [ (7) Website (irhave ume):
(B) Street address of firm (Vo £.0. Bax): City: County/Parish: State; Zip:
(9) Mailing address of firm (i different): City: Caunty/Parish: State: Zip:
B. Business Profile
(1) Describe the primary activities of your firm: (2) Federal Tax 1D ¢/ amy:
(3) This firm was blished on / / (4} UWe have owned this firm since: / /

(5) Method of acquisition (check all that apply):
Q Started new business () Bought existing business ~ Qlnherited business  Q Secured concession
Q Merger or consolidation Q Other (explain)
(6) Is your firm “for profit"? QYes QNo [ ® STOP! Ifyour firm is NOT for-profit, then you do NOT qualify
for this program and do NOT need to fill out this application.

Page20f 8
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(7) Type of firm (check all that apply):
Sole Proprietorship
Parmership
Corporation
Limited Lisbility Partership
Limited Lisbility Corporation
Joint Venture
Other, Describe:
(8) Has your firm ever existed under different ownership, a ditferent type of ownership, or a different name?
QYes QNo
If Yes, explain:

DoDoooDOo

9) Number of employees: Full-time Part-time Total

(10) Specify the gross receipts of the firm for the last 3 years: Year Total receipts §
Year Total receipts §
Yeur Total receipts §

C. Relationships with Other Businesses

(1) Is your firm co-located at any of its business locations, or does it shate & telephone number, P.O. Box, office
space, yard, warchouse, facilitics, equipment, or office staff, with any other business, organization, or entity?
QYes QNo :

If Yes, identify: Other Firm’s name:
Explain nature of shared facilities:

(2) At present, or at any time in the (a) been a subsidiary of any other firm? QYes ONo
past, has your firm; (b) consisted of a partnership in which one or more of the partners are other
firms? QYes ONo

©) owned any percentage of any other firm? QYes UNo

(d) had any subsidiaries? QO Yes ONo

(3) Has any other firm had an ownership interest in your firm at present or ai any time in the pust? 0 Yes O No
(4) If you answered "“Yes” to any of the questions in (2)(8)~(d) and/or (3), identify the following for cach (arrach
extra sheets, if needed):

Name Address Type of Business
2,
3.
D. 1 diate Family Member Businesses
Do any of your i diate family bers own or ge another company? Q Yes O No
If Yes, then list {antach extra sheets, if necded):

Name ionshi Company Type of Business Qwn or Manage?
1.
5

Page 3 of 8
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Section 3: OWNERSHIP

Identify all individuals or holding companies with any ownership interest in your firm, providing the
informatlon requested below (if more than one awner, attach separate sheets for each additional owner}:

A. Background Information

(1) Name: [ (2) Title: [ (3) Home Phone #:

(4) Home Address (sreet and number): City: State: Zip:

(5) Gender: O Male O Female (6) Ethnic group membership (Check aif that apply:

(T) US. Citizen: O Yes Q No Q Black Q Hispanic Q Native American

s 6 y .
®is Y Admiiied e ot Resident: Q Asian Pacific Q Subcontinent Asian

O y .
QYes QONo Other {specify)
B. Ownership Interest
(1) Number of years as owner: (2) Initial investment Type Dollar Value
{3) Percentage owned: to acquire ownership Cash H
(4) Familial relationship to other owners: interest in firm: Real Estate §
Equipment §
Other H
(5) Shares of Stock:  Number Percentage Class Dale acquired Method Acquired
(6) Does this owner perform a management or supervisory function for any other business? O Yes G No
If Yes, identify: Name of Business: Function/Title:
{7) Docs this owner own or work for any other firm(s) that has a relationship with this firm (e.g.. ownership interest,
shared office space, financial . leases, p 1 sharing, eie.Y?) Q Yes QU No
If Yes, identify: Name of Busi Function/Title:

Nature of Business Relanonship:

C. Disadvantaged Status - NOTE: Complete this section only for each owner applying for DBE quaslification
Le., for each owner claiming to be socially and economically disadvantaged

(1) What is the Personal Net Worth (PNW) of the owner(s) applying for DBE qualification? (Use and atiach the
Persanal Net Worth caleulator form at the end of this application; attach additional sheets if mare than one owner is applying}

(2) Has any trust been created for the benefit of this disadvantaged owner(s)? Q Yes O No
If Yes, explain (anach additional sheeis if needed):

Pagcd of 8
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Section 4: CONTROL

Al Identify your firm’s Officers & Board of Directors (/f additional space is required, atach a separate sheet):
Name Title Date Appointed Ethnicity Gender
(1) Officers {a)
of the
Company —(?*
G
(e)
(2) Board of | (a}
Directors )
(e}
{{d)
€

(3) Do any of the persons listed in (1) and/or (2) above perform & management or supervisory function for any other
business? 03 Yes Q0 No

If Yes, identify for each: Person: Title:

Business: Function:
(4) Do any of the persons listed (1) and/or (2) above own or work for any other firm(s) that has a relationship with
this firm (e.g., ownership interest, shared affice space, JSinanctal i leases, p { sharing, e1c)? Q Yes QNo
If Yes, identify for each: Firm Name: Person:

Nature of Business Relationship:

B. Identify your firm’s management personnel who control your firm in the following areas 1if more than
fwo persons, attuch a separate sheet)s

Name Title Ethnicity | Gender

(1) Financial Decisions
(responsibility for acquisiton of lines of
credit, surety bonding, supplies, eic.)

(2) Estimating and bidding

{3) Negotiating and Contract
Execution

(4) Hiring/firing of
personnel

(5) Field/Production Operations
Supervisor

(6) Office management

(7) Marketing/Sales

(8) Purchasing of major
equipment

(9) Authorized to Sign Company
Checks (for any purpose)

(10) Authorized to make
Financial Transactions

siploislolp ols lo|p (elejo(e (oo lole | e
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(11) Do any of the persans listed in (1) through (10) above perform a management or supervisory function for any
other business? Q Yes QO No

If Yes, identify for each: Person: Title:
Business: Function:
(12) Do any of the persons listed in {1) through (10) above own or work for any other finn(s) that hos a refationship
with this firm (e... ownership interest. shared office 1pace, financial 2 leases, p { skaring, et )?
QYes UNo
Lf Yes, identify for each: Firm Name: Person:

Nature of Business Relationship:

Pt. 26, App. F

C. Indicate your firm®s lnventory in the following cat gories (attach additional sheets if needed)
(1) Equipment
Type of Equipment Make/Mode] Current Valus Owned or Leased?
(a)
(b)
(c)
2) Vehicles
Type of Vehicle Make/Model Current Value Owned or Leased?
(a)
(b)
(e}
3 Office Space
Street Address Owned or Leased? | Current Value of Property or Lease
(a)
(b}
[C)] Storage Space
Strect Address Owned or Leased? | Current Value of Property or Lease
(a)
(b)
D. Docs your firm rely on any other firm for mansagement functions or employee payroli? Q Yes O No
If Yes, explain;
E. Financizl Information
(1) Banking Information:
(a) Name of bank: (b) Phone No: () ___
{<) Address of bank: City: Sute: Zip:
Page 6ol 8
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(2) Bonding Information: If you have bonding capacity, wentify:  (a) Binder No:
(b) Name of agent/broker (c) Phone No: ()
(d) Address of agent/broker: City: State: Zip:
(e) Bonding limit: Aggregate limit $ Project limit $
F. Identify all sources, amounts, and purposes of money loaned to your firm, including the names of any
persons or firms securing the loan, if other than the listed owner:
Name of Source Address of Source Name of Person Originsl Curreat Purpose of Loan
Securing the Losn Amount Balsoce
1.
2
3.
G. List ail contributions or transfers of assets to/from your firm and to/from any of its owners over the
past two years (attach additional sheets if needed):
Contribution/Asset Dollar Value From Whom To Whom Relationship Date of
Transferred Transferred Transfer
i.
2,
3.
H. List current licenses/permits held by any owner and/or employee of your firm (e.g., coniractor, engineer,
architect, ete. J(attach additional sheets if necded)
Name of License/Permit Holder Type of License/Permit Expiration License Number
Date and State
1
2,
3.
1. List the three largest contracts completed by your firm in the past three years, if any:
Name of Name/Location of Type of Work Performed Dollar Value of
Owner/Contractor Project Contract
1.
2
3.
Page 7o 8
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J. List the three targest active jobs on which your firm is currently working:
Name of Prime Location of Type of Work Project Antciputed Dollar
Contractor and Project Project Start Date | Completion |  Value of
Number Date Contract
1.
2.
3.
PageBat'8
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DBE UNIFORM CERTIFICATION APPLICATION SUPPORTING DOCUMENTS CHECKLIST
in order to plete your application for DBE cer you must attach copies of ali of the following

documents as they apply to you and your firm.

All Applicants
Work experience resumes (include places of ownership/employment with corresponding dates), for
all owners and officers of your firm

Personal Financial Statement (form available with this application)

Personal tax returns for the past three years, if applicable, for cach owner claiming disadvantaged
status

Your firm's tax returns (gross receipts) and all related schedules for the past three years

D d proof of contributions used to acquire ownership for cach owner (e.g., both sides of
cancelled checks)

Your firm’s signed loan agr security ag and bonding forms

Descriptions of ali real estate (including office/storage space, etc.) owned/leased by your firm and
documented proof of ownership/signed leases

List of cquipment leased and signed lcase agreements

List of construction equipment and/or vehicles owned and titles/proof of ownership

Documented proof of any transfers of assets to/from your firn and/or to/from any of its owners over
the past two years

Year-end balance sheets and income statements for the past three years (or life of firm, if less than
three years), a new business must provide a current balance sheet

All relevant licenses, license renewal forms, permits, and haul authority forms

DBE and SBA 8(a) or SDB certifications, denials, and/or decertifications, if applicable

Bank authorization and signatory cards

Schedule of salaries (or other compensation or remuneration) paid to all officers, managers, owners,
and/or directors of the firm

w} Trust agreements held by any owner claiming disadvantaged status, if any

o000 0 000 OO0 OO0 00

Parmership or Joint Venture
Q Original and any amended Partnership or Joint Venture Agrecments

Corporation or LLC
Official Articles of Incorporation (signed by the state aofficial)
" Both sides of all corporate stock certificates and your firm’s stock transfer ledger
Shareholders’ Agreement
Minutes of ail stockholders and board of directors meetings
Corporate by-laws and any amendments
Corporate bank resolution and bank signature cards
" Officiat Certificate of Formation and Operating Agreement with any amendments (for LLCs)

[=Nsufuiayays]

Trucking Company

Q Documented proof of ownership of the company

Q Insurance agreements for each truck owned or operated by your firm

Q Title(s) and registration certificate(s) for each truck owned or aperated by your firm
Q List of U.5. DOT numbers for each truck owned or operated by your firm

Regular Dealer .

] Proof of warchouse ownership or lease

Q List of product lines carried

a List of distribution cquipment owned and/or leased

NOTE: The specific state UCP to which you are applying may have additional required

documents that you must also supply with your application. Contact the appropriate
certifying agency to which you are applying to find out if more is required.
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AFFIDAVIT OF CERTIFICATION
This form must be signed and notarized for each owner upon which disadvaniaged status is relied.

A MATERIAL OR FALSE STATEMENT OR OMISSION MADE IN CONNECTION WITH THIS
APPLICATION IS SUFFICIENT CAUSE FOR DENIAL OF CERTIFICATION, REVOCATION OF A
PRIOR APPROVAL, INITIATION OF SUSPENSION OR DEBARMENT PROCEEDINGS, AND MAY
SUBJECT THE PERSON AND/OR ENTITY MAKING THE FALSE STATEMENT TO ANY AND ALL
CIVIL AND CRIMINAL PENALTIES AVAILABLE PURSUANT TO APPLICABLE FEDERAL AND

STATE LAW.

1 (full name printed), swear or affirm under penalty of law that | am

(title) of appli firm (firm name) and that I have read and
understood all of the questions in this application and that all of the foregoing information and statements submitted
in this application and its attachments and supporting documents are true and correct to the best of my knowledge,
and that all responses to the questions are full and complete, omitting no material information. The responses
include all material information necessary to fully and accurately identify and explain the operations, capabilities
and pertinent history of the named firm as well as the ownership, control, and affiliations thereof.

Irecognize that the information submitted in this application is for the purpose of inducing certification appraval by
a government agency. | understand that a government agency may, by means it deems appropriate, determine the
accuracy and truth of the in the application, and I authorize such agency to contact any entity named in
the application, and the named firm's bonding companies, banking institutions, credit agencies, contractors, clients,

and other certifying agencies for the purpose of verifying the information supplied and determining the named
firm's eligibility.

I agree to submit to government sudit, examination and review of books, records, documents and files, in whatever
form they exist, of the named firm and its offiliates, inspection of its place(s) of business and equipment, and to
permit interviews of its principals, agents, and employees. [ understand that refusal to permit such inquiries shall
be grounds for denial of certification,

If awarded a contract or subcontract, I agree to promptly and directly provide the prime contractor, if any, and the
Department, recipient agency, or federal funding agency on an ongoing basis, current, complete and accurate
information regarding (1) work performed on the project; (2) payments; and (3) proposed changes, if any, to the
foregoing arrangements.

T agree to provide written notice to the recipient agency or Unified Certification Program (UCP) of any material
change in the information contained in the original application within 30 calendar days of such change (c.g.,
ownership, address, telephone number, etc.).

lacknowledge and agree that any misrepresentations in this application or in records pertaining to a contract or
subcontract will be grounds for terminating any contract or subcontract which may be awnrded; deninl or
revocation of centification; suspension and debarment; and for imitiating action under federal and/or state law
concerning false statement, fraud or other applicable offenses.

I certify that I am a socially and economically disadvantaged individual who is an owner of the above-referenced
firm seeking certification as a Disadvantaged Business Enterprise (DBE). In support of my application. I certify
that T am a member of one or mare of the following groups, and that 1 have held myself out as a member of the
group(s) (circle all that apply):

Female Black American Hispanic American
Native American Asian- Pacific Amenican
Subcontinent Asian Amencan

Other (specify)
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[ cerufy that I am socially disadvantaged because I have been subjected 10 racial or ethnic prejudice or cultural bias,
or have suffered the effects of discrimination, because of my identity as a member of one or more of the groups
identified above, without regard to my individual qualities.

1 further certify that my personal net worth does not exceed $750,000, and that 1 am economically disadvantaged
because my ability to compete in the free enterprise system has been impaired due to diminished capital and credit
opportunities as compared to others in the same or similar line of business who are not socially and economically
disadvantaged.

1 declare under penalty of perjury that the information provided in this application and supporting documents is true

and eorrect.
Executed on (Date)
Signature

(DBE Applicant)
NOTARY CERTIFICATE

w

{68 FR 35559, June 16, 2003}
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2004 Specifications

SPECIAL PROVISION
000--1966
Disadvantaged Business Enterprise in Federal Aid Contracts

1.  Description. The purpose of this Special Provision is to carry out the U. S. Department of
Transportation's (DOT) policy of ensuring nondiscrimination in the award and
administration of DOT assisted contracts and creating a level playing field on which firms
owned and controlled by individuals who are determined to be socially and economically
disadvantaged can compete fairly for DOT assisted contracts. If the Disadvantaged
Business Enterprise (DBE) goal is greater than zero, Article A, “Disadvantaged Business
Enterprise in Federal Aid Contracts”, of this Special Provision shall apply to this contract.
If there is no DBE goal, Article B, “Race-Neutral DBE Participation”, of this Special
Provision shall apply to this contract. The percentage goal for DBE participation in the
work to be performed under this contract will be shown on the proposal.

A. Article A. Disadvantaged Business Enterprise in Federal Aid Contracts.

1. Policy. Itis the policy of the DOT and the Texas Department of Transportation
(henceforth the “Department”) that DBEs, as defined in 49 CFR Part 26, Subpart
A and the Department's DBE Program, shall have the opportunity to participate in
the performance of contracts financed in whole or in part with Federal funds. The
DBE requirements of 49 CFR Part 26, and the Department’s DBE Program, apply
to this contract as follows:

a. The Contractor will solicit DBEs through reasonable and available means, as
defined in 49 CFR Part 26, Appendix A and the Department's DBE Program,
or show a good faith effort to meet the DBE goal for this contract.

b. The Contractor, subrecipient or subcontractor shall not discriminate on the
basis of race, color, national origin, or sex in the performance of this contract.
The contractor shall carry out applicable requirements of 49 CFR Part 26 in
the award and administration of DOT-assisted contracts. Failure by the
contractor to carry out these requirements is a material breach of this contract,
which may result in the termination of this contract or such other remedy as
the recipient deems appropriate.

c. The requirements of this Special Provision shall be physically included in any
subcontract.

d. By signing the contract proposal, the Bidder is certifying that the DBE goal as
stated in the proposal will be met by obtaining commitments from eligible
DBEs or that the Bidder will provide acceptable evidence of good faith effort
to meet the commitment. The Department will determine the adequacy of a
Contractor's efforts to meet the contract goal, within 10 business days,
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Definitions.

a. “Broker” is an intermediary or middleman that does not take possession of a
commodity or act as a regular dealer selling to the public.

b. “Disadvantaged Business Enterprise” or “DBE” is defined in the standard
specifications, Article 1, Definition of Terms.

c. “DBE Joint Venture” means an association of a DBE firm and 1 or more other
firm(s) to carry out a single business enterprise for profit for which purpose
they combine their property, capital, efforts, skills and knowledge, and in
which the DBE is responsible for a distinct, clearly defined portion of the work
of the contract and whose share in the capital contribution, control,
management, risks, and profits of the joint venture are commensurate with its
ownership interest.

d. “DOT” means the U.S. Department of Transportation, including the Office of
the Secretary, the Federal Highway Administration (FHWA), the Federal
Transit Administration (FTA), and the Federal Aviation Administration (FAA).

e. “Federal Aid Contract” is any contract between the Texas Department of
Transportation and a Contractor which is paid for in whole or in part with DOT
financial assistance.

f. “Good Faith Effort” means efforts to achieve a DBE goal or other requirement
of this Special Provision which, by their scope, intensity, and appropriateness
to the objective, can reasonably be expected to fulfill the program requirement.

g. “Manufacturer” is a firm that operates or maintains a factory or establishment
that produces, on the premises, the materials, supplies, articles, or equipment
required under the contract and of the general character described by the
specifications.”

h. “Race-conscious” means a measure or program that is focused specifically on
assisting only DBEs, including women-owned businesses.

I. “Race-neutral DBE Participation” means any participation by a DBE through
customary competitive procurement procedures.

J. “Regular Dealer” is a firm that owns, operates, or maintains a store,
warehouse, or other establishment in which the materials, supplies, articles or
equipment of the general character described by the specifications and required
under the contract are bought, kept in stock, and regularly sold or leased to the
public in the usual course of business. To be a regular dealer, the firm must be
an established, regular business that engages in, as its principal business and
under its own name, the purchase and sale or lease of the products in question.
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A regular dealer in such bulk items as steel, cement, gravel, stone, and
petroleum products need not keep such products in stock if it owns and
operates distribution equipment for the products. Any supplementing of
regular dealers own distribution equipment shall be by a long-term lease
agreement and not on an ad hoc or contract-by-contract basis. Brokers,
packagers, manufacturers' representatives, or other persons who arrange or
expedite transactions shall not be regarded as a regular dealer.

. “Texas Unified Certification Program” or “TUCP” provides one-stop shopping

to applicants for certification, such that applicants are required to apply only
once for a DBE certification that will be honored by all recipients of federal
funds in the state. The TUCP by Memorandum of Agreement established six
member entities to serve as certifying agents for Texas in specified regions.

3. Contractor’s Responsibilities. These requirements must be satisfied by the
Contractor.

a. After conditional award of the contract, the Contractor shall submit a

C.

completed Form SMS.4901 “DBE Commitment Agreement”, From SMS
4901-T “DBE Trucking Commitment Agreement”, or Form SMS.4901-MS
“DBE Material & Supplier Commitment Agreement” for each DBE he/she
intends to use to satisfy the DBE goal or a good faith effort to explain why the
goal could not be reached, so as to arrive in the Department's Office of Civil
Rights (OCR) in Austin, Texas not later than 5:00 p.m. on the 10" business
day, excluding national holidays, after the conditional award of the contract.
When requested, additional time, not to exceed 7 business days, excluding
national holidays, may be granted based on documentation submitted by the
Contractor.

DBE prime Contractors may receive credit toward the DBE goal for work
performed by his/her own forces and work subcontracted to DBEs. A DBE
prime must make a good faith effort to meet the goals. In the event a DBE
prime subcontracts to a non-DBE, that information must be reported on Form
SMS.4902.

A Contractor who cannot meet the contract goal, in whole or in part, shall
make adequate good faith efforts to obtain DBE participation as so stated and
defined in 49 CFR Part 26, Appendix A. The following is a list of the types of
action that may be considered as good faith efforts. It is not intended to be a
mandatory checklist, nor is it intended to be exclusive or exhaustive. Other
factors or types of efforts may be relevant in appropriate cases.

e Soliciting through all reasonable and available means (e.g. attendance at
prebid meetings, advertising, and/or written notices) the interest of all
certified DBEs who have the capability to perform the work of the
contract. The solicitation must be done within sufficient time to allow the
DBEs to respond to it. Appropriate steps must be taken to follow up initial
solicitations to determine, with certainty, if the DBEs are interested.
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Selecting portions of the work to be performed by DBEs in order to
increase the likelihood that the DBE goals will be achieved. This includes,
where appropriate, breaking out contract work items into economically
feasible units to facilitate DBE participation, even when the Contractor
might otherwise prefer to perform the work items with its own forces.

Providing interested DBEs with adequate information about the plans,
specifications, and requirements of the contract in a timely manner to
assist them in responding to a solicitation.

Negotiating in good faith with interested DBES to make a portion of the
work available to DBE subcontractors and suppliers and select those
portions of the work or material needs consistent with the available DBE
subcontractors and suppliers, so as to facilitate DBE participation.
Evidence of such negotiations includes the names, addresses, and
telephone numbers of DBESs that were considered; a description of the
information provided regarding the plans and specifications for the work
selected for subcontracting; and evidence as to why additional agreements
could not be reached for DBEs to perform the work.

A Bidder using good business judgment would consider a number of
factors in negotiating with subcontractors, including DBE subcontractors,
and would take a firm price and capabilities as well as contract goals into
consideration. However, the fact that there may be some additional cost
involved in finding and using DBEs is not in itself sufficient reason for a
bidders failure to meet the Contract DBE goal as long as such cost are
reasonable. Also, the ability or desire of the Contractor to perform the
work of the Contract with its own organization does not relieve the Bidder
of the responsibility to make good faith effort. Contractors are not,
however, required to accept higher quotes from DBEs if the price
difference is excessive or unreasonable.

Not rejecting DBESs as being unqualified without sound reasons based on a
thorough investigation of their capabilities. The Contractor’s standing
within its industry, membership in specific groups, organizations, or
associations and political or social affiliations (for example union vs. non-
union employee status) are not legitimate cause for the rejection or non-
solicitation of bids and the Contractors efforts to meet the project goal.

Making efforts to assist interested DBESs in obtaining bonding, lines of
credit, or insurance as required by the recipient or Contractor.

Making efforts to assist interested DBES in obtaining necessary
equipment, supplies, materials, or related assistance or services.

Effectively using the services of available minority/women community
organizations; minority/women Contractors' groups; local, state, and
Federal minority/women business assistance offices; and other
organizations as allowed on a case-by-case basis to provide assistance in
the recruitment and placement of DBEs.
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e |f the Program Manager of the OCR determines that the Contractor has
failed to meet the good faith effort requirements, the Contractor will be
given an opportunity for reconsideration by the Director of the OCR.

d. Should the bidder to whom the contract is conditionally awarded refuse,
neglect or fail to meet the DBE goal or comply with good faith effort
requirements, the proposal guaranty filed with the bid shall become the
property of the state, not as a penalty, but as liquidated damages to the
Department.

e. The preceding information shall be submitted directly to the Office of Civil
Rights, Texas Department of Transportation, 125 E. 11th Street, Austin, Texas
78701-2483.

f. The Contractor shall not terminate for convenience a DBE subcontractor
named in the commitment submitted under Section 1.A.3.a, of this Special
Provision. Prior to terminating or removing a DBE subcontractor named in the
commitment, the Contractor must have a written consent of the Department.

g. The Contractor shall also make a good faith effort to replace a DBE
subcontractor that is unable to perform successfully with another DBE, to the
extent needed to meet the contract goal. The Contractor shall submit a
completed Form 4901 “DBE Commitment Agreement”, From SMS 4901-T
“DBE Trucking Commitment Agreement”, or Form SMS.4901-MS “DBE
Material & Supplier Commitment Agreement” for the substitute DBE firm(s).
Any substitution of DBES shall be subject to approval by the Department.
Prior to approving the substitution, the Department will request a statement
from the DBE concerning it being replaced.

h. The Contractor shall designate a DBE liaison officer who will administer the
Contractor’s DBE program and who will be responsible for maintenance of
records of efforts and contacts made to subcontract with DBES.

i. Contractors are encouraged to investigate the services offered by banks owned
and controlled by disadvantaged individuals and to make use of these banks
where feasible.

Eligibility of DBEs.

a. The member entities of the TUCP certify the eligibility of DBEs and DBE
joint ventures to perform DBE subcontract work on DOT financially assisted
contracts.

b. The Department maintains the Texas Unified Certification Program DBE
Directory containing the names of firms that have been certified to be eligible
to participate as DBE’s on DOT financially assisted contracts. This Directory
is available from the Department’s OCR. An update of the Directory can be
found on the Internet at http://www.dot.state.tx.us/business/tucp/default.htm.
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C.

Only DBE firms certified at the time commitments are submitted are eligible
to be used in the information furnished by the Contractor as required under
Section 1.A.3.a. and 3.g. above. For purposes of the DBE goal on this project,
DBEs will only be allowed to perform work in the categories of work for
which they are certified.

Only DBE firms certified at the time of execution of a
contract/subcontract/purchase order, are eligible for DBE goal participation.

Determination of DBE Participation. When a DBE participates in a contract,
only the values of the work actually performed by the DBE, as referenced below,
shall be counted by the prime contractor toward DBE goals:

a.

b.

The total amount paid to the DBE for work performed with his/her own forces
is counted toward the DBE goal. When a DBE subcontracts part of the work
of its contract to another firm, the value of the subcontracted work may be
counted toward DBE goals only if the subcontractor is itself a DBE. Work
that a DBE subcontracts to a non-DBE firm does not count toward DBE goals.

A Contractor may count toward its DBE goal a portion of the total value of
the contract amount paid to a DBE joint venture equal to the distinct, clearly
defined portion of the work of the contract performed by the DBE.

(1) A Contractor may count toward its DBE goal only expenditures to DBEs
that perform a commercially useful function (CUF) in the work of a
contract or purchase order. A DBE is considered to perform a CUF
when it is responsible for execution of the work of the contract and is
carrying out its responsibilities by actually performing, managing, and
supervising the work involved. To perform a CUF, the DBE must also
be responsible, with respect to materials and supplies used on the
contract, for negotiating price, determining quality and quantity,
ordering the material, and installing (where applicable) and paying for
the material itself.

In accordance with 49 CFR Part 26, Appendix A, guidance concerning
Good Faith Efforts, contractors may make efforts to assist interested
DBEs in obtaining necessary equipment, supplies, materials, or related
assistance or services. Contractors may not however, negotiate the price
of materials or supplies used on the contract by the DBE, nor may they
determine quality and quantity, order the materials themselves, nor
install the materials (where applicable), or pay for the material
themselves. Contractors however, may share the quotations they receive
from the material supplier with the DBE firm, so that the DBE firm may
negotiate a reasonable price with the material supplier.

In all cases, prime or other non-DBE subcontractor assistance will
not be credited toward the DBE goal.
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)

(3)

(4)

Q)

A DBE does not perform a CUF if its role is limited to that of an extra
participant in a transaction, contract, or project through which funds are
passed in order to obtain the appearance of DBE participation.

Consistent with industry practices and the DOT/Department’s DBE
program, a DBE subcontractor may enter into second-tier subcontracts,
amounting up to 70% of their contract. Work subcontracted to a non-
DBE does not count towards DBE goals. If a DBE does not perform or
exercise responsibility for at least 30% of the total cost of its contract
with its own work force, or the DBE subcontracts a greater portion of
the work of a contract than would be expected on the basis of normal
industry practice for the type of work involved, it will be presumed that
the DBE is not performing a CUF

A DBE trucking firm (including an owner operator who is certified as a
DBE is considered to be performing a CUF when the DBE is responsible
for the management and supervision of the entire trucking operation on a
particular contract and the DBE itself owns and operates at least 1 fully
licensed, insured, and operational truck used on the contract.

(a) The Contractor receives credit for the total value of the
transportation services the DBE provides on a contract using trucks
it owns, insures, and operates using drivers it employs.

(b) The DBE may lease trucks from another DBE firm, including an
owner operator who is certified as a DBE. The DBE who leases
trucks from another DBE receives credit for the total value of the
transportation services the lessee DBE provides on the Contract.

(c) The DBE may also lease trucks from a non-DBE firm, including
from an owner-operator. The DBE who leases trucks from a non-
DBE is entitled to credit for the total value of transportation
services provided by non-DBE lessees not to exceed the value of
transportation services provided by the DBE-owned trucks on the
contract. Additional participation by non-DBE lessees receive
credit only for the fee or commission it receives as result of the
lease arrangement

(d) A lease must indicate that the DBE has exclusive use of and
control over the trucks giving the DBE absolute priority for use of
the leased trucks. Leased trucks must display the name and
identification number of the DBE.

When a DBE is presumed not to be performing a CUF the DBE may
present evidence to rebut this presumption.

Project materials or supplies acquired from an affiliate of the prime
contractor can not directly or indirectly (2" or lower tier subcontractor)
be used for DBE goal credit.
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c. A Contractor may count toward its DBE goals expenditures for materials and
supplies obtained from a DBE manufacturer, provided that the DBE assumes
the actual and contractual responsibility for the materials and supplies. Count
expenditures with DBEs for materials or supplies toward DBE goals as
provided in the following:

1)

)

©)

If the materials or supplies are obtained from a DBE manufacturer, count
100% of the cost of the materials or supplies toward DBE goals.
(Definition of a DBE manufacturer found at 1A.c.(1) of this provision.)

For purposes of this Section (1.A.c.(1)), a manufacturer is a firm that
operates or maintains a factory or establishment that produces, on the
premises, the materials, supplies, articles, or equipment required under the
contract and of the general character described by the specifications.

If the materials or supplies are purchased from a DBE regular dealer,
count 60% of the cost of the materials or supplies toward DBE goals.

For purposes of this Section (1.A.5.c.(2)), a regular dealer is a firm that
owns, operates, or maintains a store, warehouse, or other establishment in
which the materials, supplies, articles or equipment of the general
character described by the specifications and required under the contract
are bought, kept in stock, and regularly sold or leased to the public in the
usual course of business:

(A) To be a regular dealer, the firm must be an established, regular
business that engages, as its principal business and under its own
name, in the purchase and sale or lease of the products in question.

(B) A person may be a regular dealer in such bulk items as petroleum
products, steel, cement, gravel, stone or asphalt without owning,
operating, or maintaining a place of business as provided in the first
paragraph under Section 1.A.5.c.(2), if the person both owns and
operates distribution equipment for the products. Any supplementing
of regular dealers’ own distribution equipment shall be by a long-term
lease agreement and not on an ad hoc or contract-by-contract basis.

(C) Packagers, brokers, manufacturers’ representatives, or other persons
who arrange or expedite transactions are not regular dealers within the
meaning of Section 1.A.5.c.(2).

With respect to materials or supplies purchased from DBE which is
neither a manufacturer nor a regular dealer, count the entire amount of
fees or commissions charged for assistance in the procurement of the
materials and supplies, or fees or transportation charges for the delivery of
materials or supplies required on a job site, toward DBE goals, provided
you determine the fees to be reasonable and not excessive as compared
with fees customarily allowed for similar services. Do not count any
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portion of the cost of the materials and supplies themselves toward DBE
goals.

(4) Count the entire amount of fees or commissions charged by a DBE firm
for providing a bona fide service, such as professional, technical,
consultant or managerial services, or for providing bonds or insurance
specifically required for the performance of a DOT-assisted contract,
toward DBE goals, provided you determine the fee to be reasonable and
not excessive as compared with fees customarily allowed for similar
services.

d. If the Contractor chooses to assist a DBE firm, other than a manufacturing
material supplier or regular dealer, and the DBE firm accepts the assistance,
the Contractor may act solely as a guarantor by use of a two-party check for
payment of materials to be used on the project by the DBE. The material
supplier must invoice the DBE who will present the invoice to the Contractor.
The Contractor may issue a joint check to the DBE and the material supplier
and the DBE firm must issue the remittance to the material supplier. No funds
shall go directly from the Contractor to the material supplier. The DBE firm
may accept or reject this joint checking arrangement.

The Contractor must obtain approval from the Department prior to
implementing the use of joint check arrangements with the DBE. Submit to
the Department, Joint Check Approval Form 2178 for requesting approval.
Provide copies of cancelled joint checks upon request. No DBE goal credit
will be allowed for the cost of DBE materials that are paid by the Contractor
directly to the material supplier.

e. No DBE goal credit will be allowed for supplies and equipment the DBE
subcontractor leases from the contractor or its affiliates.

f. No DBE goal credit will be allowed for the period of time determined by the
Department that the DBE was not performing a CUF. The denial period of
time may occur before or after a determination has been made by the
department. In case of the denial of credit for non-performance of a CUF of a
DBE, the Contractor will be required to provide a substitute DBE to meet the
contract goal or provide an adequate good faith effort when applicable.

6. Records and Reports.

a. The Contractor shall submit monthly reports, after work begins, on DBE
payments to meet the DBE goal and for DBE or HUB race-neutral
participation. Report payments made to non-DBE HUBs. The monthly report
is to be sent to the Area Engineer. These reports will be due within 15 days
after the end of a calendar month. These reports will be required until all DBE
subcontracting or material supply activity is completed. Form SMS.4903,
“DBE Progress Report,” is to be used for monthly reporting. Form.
SMS.4904, “DBE Final Report,” is to be used as a final summary of DBE
payments submitted upon completion of the project. The original final report
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b. DBE subcontractors and/or material suppliers should be identified on the
monthly report by Vendor Number, name, and the amount of actual payment
made to each during the monthly period. Negative reports are required when
no activity has occurred in a monthly period.

c. All such records must be retained for a period of 3 years following completion
of the contract work, and shall be available at reasonable times and places for
inspection by authorized representatives of the Department or the DOT.
Provide copies of subcontracts or agreements and other documentation upon
request.

d. Prior to receiving final payment, the Contractor shall submit Form SMS.4904,
“DBE Final Report”. If the DBE goal requirement is not met, documentation
supporting Good Faith Efforts, as outlined in Section 1.A.3.c of this Special
Provision, must be submitted with the “DBE Final Report.”

e. Provide a certification of prompt payment, the Prompt Payment Certification
Form 2177, to certify that all subcontractors and suppliers were paid from the
previous months payments and retainage was released for those whose work is
complete. Submit the completed form each month and the month following
the month when final acceptance occurred at the end of the project.

Compliance of Contractor. To ensure that DBE requirements of this DOT
assisted contract are complied with, the Department will monitor the Contractor’s
efforts to involve DBEs during the performance of this contract. This will be
accomplished by a review of monthly reports submitted to the Area Engineer by
the Contractor indicating his progress in achieving the DBE contract goal, and by
compliance reviews conducted on the project site by the Department.

The Contractor shall receive credit toward the DBE goal based on actual
payments to the DBE subcontractor. The Contractor shall notify the Area
Engineer if he/she withholds or reduces payment to any DBE subcontractor. The
Contractor shall submit an affidavit detailing the DBE subcontract payments prior
to receiving final payment for the contract.

Contractors’ requests for substitutions of DBE subcontractors shall be
accompanied by a detailed explanation which should substantiate the need for a
substitution. The Contractor may not be allowed to count work on those items
being substituted toward the DBE goal prior to approval of the substitution from
the Department.

10-11 000--1966
06-10



The prime Contractor is prohibited from providing work crews and equipment to
DBEs. DBE Goal credit for the DBE subcontractors leasing of equipment or
purchasing of supplies from the prime contractor or its affiliates is not allowed.

When a DBE subcontractor named in the commitment under Section 1.A.3.a. of
this Special Provision, is terminated or fails to complete its work on the contract
for any reason, the prime contractor is required to make good faith efforts to find
another DBE subcontractor to substitute for the original DBE. These good faith
efforts shall be directed at finding another DBE to perform at least the same
amount of work under the contract as the DBE that was terminated, to the extent
needed to meet the contract goal.

A Contractor’s failure to comply with the requirements of this Special Provision
shall constitute a material breach of this contract. In such a case, the Department
reserves the right to terminate the contract; to deduct the amount of DBE goal not
accomplished by DBEs from the money due or to become due the Contractor, or
to secure a refund, not as a penalty but as liquidated damages to the Department
or such other remedy or remedies as the Department deems appropriate.

Forward Form 2371, “DBE Trucking Credit Worksheet,” completed by the DBE
trucker every month DBE credit is used.

B. Article B. Race-Neutral Disadvantaged Business Enterprise Participation. It is the
policy of the DOT that Disadvantaged Business Enterprises (DBE) as defined in 49
CFR Part 26 Subpart A, be given the opportunity to compete fairly for contracts and
subcontracts financed in whole or in part with Federal funds and that a maximum
feasible portion of the Department's overall DBE goal be met using race-neutral means.
Consequently, if there is no DBE goal, the DBE requirements of 49 CFR Part 26, apply
to this contract as follows:

The Contractor will offer DBEs as defined in 49 CFR Part 26, Subpart A, the
opportunity to compete fairly for contracts and subcontractors financed in whole or in
part with Federal funds. Race-Neutral DBE and non-DBE HUB participation on
projects with no DBE goal shall be reported on Form SMS.4903, “DBE or HUB
Progress Report” and submitted to the Area Engineer each month and at project
completion. Payments to DBES reported on Form SMS.4903 are subject to the
requirements of Section 1.A.5, “Determination of DBE Participation.”

The Contractor, subrecipient or subcontractor shall not discriminate on the basis of
race, color, national origin, or sex in the performance of this contract. The Contractor
shall carry out applicable requirements of 49 CFR Part 26 in the award and
administration of DOT-assisted contracts. Failure by the contractor to carry out these
requirements is a material breach of this contract, which may result in the termination
of this contract or such other remedy as the recipient deems appropriate.
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2004 Specifications

SPECIAL PROVISION
003—020

Award and Execution of Contract

For this project, Item 003, “Award and Execution of Contract,” of the Standard Specifications, is
hereby amended with respect to the clauses cited below, and no other clauses or requirements of
this Item are waived or changed hereby.

Article 3.4, Execution of Contract, Section B, Bonds is supplemented by the following:

Provide a retainage bond in the amount of 10% of the total amount paid on the contract. The
retainage bond is to be used as a guaranty for the protection of any claimants and the Departrnent
for overpayments, liquidated damages, and other deductions or damages owed by the Contractor
in connection with the Contract.

1-1 003---020
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http://www.txdot.gov/local_information/wichita_falls_district
http://www.txdot.gov/local_information/waco_district
http://www.txdot.gov/local_information/tyler_district
http://www.txdot.gov/local_information/san_antonio_district
http://www.txdot.gov/local_information/san_angelo_district
http://www.txdot.gov/local_information/pharr_district
http://www.txdot.gov/local_information/paris_district
http://www.txdot.gov/local_information/odessa_district
http://www.txdot.gov/local_information/lufkin_district
http://www.txdot.gov/local_information/lubbock_district
http://www.txdot.gov/local_information/laredo_district
http://www.txdot.gov/local_information/houston_district
http://www.txdot.gov/local_information/fort_worth_district
http://www.txdot.gov/local_information/el_paso_district
http://www.txdot.gov/local_information/dallas_district
http://www.txdot.gov/local_information/corpus_christi_district
http://www.txdot.gov/local_information/childress_district
http://www.txdot.gov/local_information/bryan_district
http://www.txdot.gov/local_information/brownwood_district
http://www.txdot.gov/local_information/beaumont_district
http://www.txdot.gov/local_information/austin_district
http://www.txdot.gov/local_information/atlanta_district
http://www.txdot.gov/local_information/amarillo_district
http://www.txdot.gov/local_information/abilene_district
http://www.txdot.gov/about_us/administration/divisions/trv.htm
http://www.txdot.gov/about_us/administration/divisions/tsd.htm
http://www.txdot.gov/about_us/administration/divisions/ptn.htm
http://www.txdot.gov/about_us/administration/divisions/occ.htm
http://www.txdot.gov/about_us/administration/divisions/mcd.htm
http://www.txdot.gov/about_us/administration/divisions/hrd.htm
http://www.txdot.gov/about_us/administration/divisions/gsd.htm
http://www.txdot.gov/about_us/administration/offices/ocr.htm
http://www.txdot.gov/about_us/administration/divisions/tta.htm
http://www.txdot.gov/about_us/administration/divisions/tpp.htm
http://www.txdot.gov/about_us/administration/divisions/row.htm
http://www.txdot.gov/about_us/administration/offices/rti.htm
http://www.txdot.gov/about_us/administration/divisions/env.htm
http://www.txdot.gov/about_us/administration/divisions/des.htm
http://www.txdot.gov/about_us/administration/divisions/brg.htm
http://www.txdot.gov/about_us/administration/divisions/avn.htm
http://www.txdot.gov/about_us/administration/divisions/mnt.htm
http://www.txdot.gov/about_us/administration/divisions/cst.htm
http://www.txdot.gov/about_us/administration/divisions/fin.htm
http://www.txdot.gov/about_us/administration/cfo.htm
http://www.txdot.gov/about_us/administration/aed_dist_operations.htm
http://www.txdot.gov/about_us/administration/aed_eng_operations.htm
http://www.txdot.gov/about_us/administration/deputy_exec_director.htm
http://www.txdot.gov/about_us/administration/offices/aud.htm
http://www.txdot.gov/about_us/administration/divisions/gpa.htm
http://www.txdot.gov/about_us/administration/deputy_exec_director.htm
http://www.txdot.gov/about_us/administration/offices/ogc.htm
http://www.txdot.gov/about_us/administration/executive_director.htm
http://www.txdot.gov/about_us/commission/default.htm
http://www.governor.state.tx.us/
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ATTACHMENT 4

2004 Specifications

SPECIAL PROVISION
009—--007

Measurement and Payment

For this project, Item 009, “Measurement and Payment,” of the Standard Specifications, is
hereby amended with respect to the clauses cited below, and no other clauses or requirements of
this Item are waived or changed hereby.

Article 9.6. Progress Payments, Section A, Retainage is voided and replaced by the following:
A. Retainage. Retainage will not be withheld on this project.

Article 9.6. Progress Payments, Section B, Payment Provisions for Subcontractors is voided
and replaced by the following:

B. Payment Provisions for Subcontractors. For the purposes of this Article only, the term
subcontractor includes suppliers and the term work includes materials provided by suppliers at a
location approved by the department. Pay the subcontractors for work performed within 10 days
after receiving payment for the work performed by the subcontractor. Also, pay any retainage on
a subcontractor’s work within 10 days after satisfactory completion of all of the subcontractor’s
work. Completed subcontractor work includes vegetative establishment, test, maintenance,
performance, and other similar periods that are the responsibility of the subcontractor.

For the purpose of this Section, satisfactory completion is accomplished when:

e the subcontractor has fulfilled the Contract requirements of both the Department and the
subcontract for the subcontracted work, including the submittal of all information required
by the specifications and the Department; and

e the work done by the subcontractor has been inspected and approved by the Department and
the final quantities of the subcontractor’s work have been determined and agreed upon.

The inspection and approval of a subcontractor’s work does not eliminate the Contractor’s
responsibilities for all the work as defined in Article 7.14, “Contractor’s Responsibility for
Work.”

The Department may pursue actions against the Contractor, including withholding of estimates
and suspending the work, for noncompliance with the subcontract requirements of this Section
upon receipt of written notice with sufficient details showing the subcontractor has complied
with contractual obligations as described in this Article.

These requirements apply to all tiers of subcontractors. Incorporate the provisions of this Article
into all subcontract or material purchase agreements.

1-1 009---007
02-06
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ATTACHMENT 5

® earch:
’§.¢ TXDOT Expressway SeerTEeT _9_;

Home | ContactUs | Tools & Plug-ins

TUCP DBE Alphabetic Listing - A

Last Update: Monday, June 12, 2006

A|BICIDIEIF|IGIH|IJIK|LIM|N|OIP|Q|R|S|T|U|VIW|X]|Y]|Z]|0-8

A & A CONSTRUCTION COMPANY

P.0. BOX 202212
ARLINGTON, TX 760060000
Phone: 817-267-2757
Types of Work Performed:

District(s):

*Certified by: NCTRCA
Region of: NCTRCA
Email: irene@aaconstructionco.com
Fax: 817-267-2887

Highway, Street, and Bridge Construction(237310)
Other Construction Material Merchant Wholesalers(423390)
Site Preparation Contractors(238910)

STATEWIDE DISTRICTS

A & A OFFICE PRODUCTS
P.O. BOX 20292
HOUSTON, TX 772250292
Phone: 713-664-4849
Types of Work Performed:
District(s):

*Certified by: HOUSTON
Region of: HOUSTON
Email: antoniochua@pdq.net
Fax: 713-554-4173
Furniture Stores(442110)
STATEWIDE DISTRICTS

A & B COLLEGE EXPOSURE
PROGRAM

P.0O. BOX 260952

CQORPUS CHRISTI, TX 784260000
Phone: 361-387-1702

Types of Work Performed:
District(s):

*Certified by: CCRTA

Region of: CCRTA
Email: r21650@aol.com
Fax: 361-767-6630
Educational Support Services(611710)
STATEWIDE DISTRICTS

A & B DELIVERY SERVICES
5429 CHERRY GLEN LANE
DALLAS, TX 752320000
Phone: 214-371-1756

Types of Work Performed:
District(s):

*Certified by: NCTRCA
Region of: NCTRCA
Email:
Fax: 214-375-8938
General Freight Trucking, Local(484110)
STATEWIDE DISTRICTS

A & B ENVIROMENTAL SERVICES,

INC.

10100 EAST FREEWAY, SUITE 100

HOUSTON, TX 77029
Phone: 713-453-6060
Types of Work Performed:
District(s):

*Certified by: HOUSTON

Region of: HOUSTON
Email: kittu2@hal-pc.org
Fax: 713-453-6091
Testing Laboratories(541380)
STATEWIDE DISTRICTS

A & D INSPECTIONS
P. 0. BOX 11106
HOUSTON, TX 77293

*Certified by: HOUSTON
Region of: HOUSTON
Email: leep_south@yahoo.com

http://www.dot.state.tx.us/insdtdot/orgchart/cmd/cserve/tucp/tucp_a.htm . 6/16/2006
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SECTION 1: EXECUTIVE SUMMARY

The Texas Department or Transportation (TxDOT) submits the following
Disadvantaged Business Enterprise (DBE) goal methodology to the United States
Department of Transportation (DOT) Federal Highway Administration (FHWA) for
review in accordance with 49 Code of Federal Regulations (CFR) Part 26.45.

Effective March 5, 2010, recipients of financial assistance from the DOT that are
required to implement a DBE program will no longer submit DBE goal setting
methodology and process for approval every year. The annual overall DBE goal based
on approved submissions will be in place for three years. The goal will remain the
same for each year of the approved three year period until the next review cycle.
TxDOT will make a good faith effort to meet the goal every year. The substantive goal
setting requirements are not changed. TxDOT will use the time between submissions
to improve the overall quality of the goal setting process by developing systems to
collect and analyze data needed to support the goal setting methodologies and will
fully engage stakeholders and the public in meaningful ways to obtain relevant
information. TxDOT will submit its first three-year DBE Goal Methodology for FY 2011-
2013.

Some sub-recipients of TxDOT highway design and construction funds are electing to
adopt the TxDOT Memorandum of Understanding (MOU) for DBE Program and our
methodology to establish their overall DBE goal. Attachment A provides a list of
entities that have signed an MOU with TxDOT. Attachment B provides an example of
an MOU.

Process Summary

The goal methodology consists of two steps, the base figure for the relative
availability of DBEs and any adjustments to the base figure based on available
evidence. In Step 1, the base figure is established through the 2009 Texas Disparity
Study and takes into account an estimated weight of expenditures based on
contracts projected for the upcoming year. In Step 2, TxDOT reviews available
information and new evidence presented in a public consultation meeting and takes
it into account in determining an adjustment to the base figure. The base figure and
the adjustments to the base figure are used to determine the overall goal. The
overall goal is further defined as race-neutral and race-conscious based on the
amount that TxDOT plans to meet through race-neutral means.

TxDOT provides for two types of opportunities for public participation. The first type
of opportunities included a cluster of four public consultation meetings held
throughout the State of Texas in June 2010. The public was invited to discuss
evidence that would influence the relative availability of DBE or other issues that
influence DBE participation. The public meetings and discussion did not reveal new
evidence that could influence DBE participation. In the second type of opportunity,
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the public can review the methodology until August 31, 2010 and submit comments
by September 14, 2010. If there are any comments that impact the DBE Goal
Methodology, TxDOT will forward USDOT an amendment with said changes.

Results Summary

The DBE goal methodology justifies an FY 2011-2013 overall DBE goal of 12.20%. TxDOT
plans to meet the overall goal by 7.00% race-neutral means and the remainder of
5.20% through race-conscious measures. TxDOT will monitor DBE participation for
federal-aid highway design and construction projects throughout the FY 2011-2013
period and will make annual evaluations to determine if market conditions warrant
adjustments to the DBE goal. TxDOT will also monitor race-conscious and race-
neutral achievements of the DBE goal and make necessary adjustments as needed
based on the DBE program guidelines.

SECTION 2: PROCESS

The process for setting an overall goal is defined in § 26.45. The CFR identifies August
1st as the submittal date (see §26.45(f)(1)).

The methodology includes: a description of the methods used to establish the goal,
the base figure and evidence used for its calculation, summary listing of available
evidence and wherever necessary an explanation on why it was not used, proposed
projections for the portions of the goal to be met through race-neutral and race-
conscious means (see § 26.45(f)(3)). The methodology also expands on the TxDOT’s
effort to obtain public participation through public consultation for evidence that
may influence adjustments to the base figure and by extending public comment on
the proposed methodology (see § 26.45(g)).

TxDOT is not required to have the operating administration’s concurrence to
implement the DBE goal; however if the operating administration’s review suggest
there are concerns over the methodology, it may, after consulting with TxDOT, adjust
the overall goal or require TxDOT to do so (see § 26.45(f)(4)).

TxDOT’s overall goal provides for the participation of all certified DBEs. The overall
goal is NOT subdivided into group-specific goals (see §26.45(h)).

SECTION 3: STEP 1 - ESTABLISH BASE FIGURE

For Step 1, TxDOT takes into account available evidence, such as the newly
completed 2009 Texas Disparity Study and the estimated weight of expenditures, in
determining the base figure for the relative availability of DBEs. In determining the
base figure, TxDOT considered the type of contracts anticipated for the upcoming
year. This calculation results in a base figure of 11.45%.
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TxDOT begins the goal setting process by determining the base figure for the relative
availability of DBEs (see §26.45(c)). TxDOT’s best available data includes a 2009 Texas
Disparity Study as described in §26.45(c)(3).

2009 Texas Disparity Study

In 2008 the State of Texas commissioned a disparity study to update its 1994 State of
Texas Disparity Study. This disparity study was conducted in 2009 and completed in
early 2010. The purpose of the study was to provide a comprehensive review of the
state’s utilization of historically underutilized businesses (HUB). The disparity study
specifically targeted HUBs, however most of the heavy construction firms identified
are also DBEs. Furthermore, the majority of the heavy construction data comes from
TxDOT participation. The study included all state agencies, state medical institutions
and institutions of higher learning. Some of the key objectives of the study were to
examine if disparities exist between the ready, willing and able HUBs and the actual
utilization of HUBs in state contracting; and to determine the extent to which any
disparities in the utilization of available HUBs might be impacted by discrimination.

The disparity study included extensive data from sate prime contractor and
subcontractor utilization for 210 state agencies and institutions of higher learning. It
included availability data was based on bids, bidders, prequalified firms, vendors,
census, business surveys, and Dunn & Bradstreet. It also contained anecdotal
information which came from four public hearings and a survey of 1,032 firms, five
focus groups, 102 individual firm interviews, 142 Web surveys, and policy interviews
with 60 Texas procurement and HUB Program staff. It also included a review of
private sector disparities base on data from the US Census Bureau, local building
permits, survey responses, Reed Construction Data and the National Survey of Small
Business Finance.

TxDOT uses the 2009 Texas Disparity Study as the approach for calculating the
relative availability of DBE’s in the State of Texas because it is the most current and
comprehensive information available on the relative availability of minority and non-
minority women-owned businesses.

Estimated Weight of Expenditures

In order to more accurately define relative availability of DBEs in DOT-assisted
contracts, TxDOT takes into consideration the types of contracts anticipated in the
upcoming year against the relative availability of DBEs.

TxDOT identifies two types of Federal-aid contracts; highway construction and
engineering/architecture contracts. Further analysis indicates that the ratio of
contract types, estimated weight of expenditures, indicates low projections for
engineering/architecture work. The proportion of federal aid for highway
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construction and engineering/architecture contracts remains the same for FY 2011-
2013.

Table 3.1: Estimated Weight of Expenditures

Industry Percent
Highway Construction 98%
Engineering/Architecture 2%

Base Figure Calculation

The base figure is calculated by combining the proportion of the relative availability
of DBEs in highway construction and the proportion in engineering/architecture. The
proportion of relative availability of DBEs in highway construction is the calculated
ratio of DBEs in highway construction (DBE in highway construction divided by all
firms in highway construction) against the anticipated portion of highway
construction work. The same evaluation is performed on the relative availability of
DBEs in engineering/architecture work. The calculation (see Figure 3.1) results in a
base figure of 11.45%.

Figure 3.1: Base Figure Calculation
Base Figure = [0.98(HeavyConstructionRWA )+ 0.02(EngineringRWA))|
=[0.98(11.20%) + 0.02(23.6% )|
=[10.976 + 0.472]
=11.448

Base Figure
11.45%

SECTION 4: STEP 2 - ADJUSTMENTS TO BASE FIGURE

TxDOT examines all available evidence to determine any adjustments to the base
figure. A summary of the evidence considered includes: DBE directory analysis,
TxDOT modified bidders list, evidence made available through the Public
Consultation Meetings, and past participation.

Adjustment 1: Modified Bidders List

There are various methods for determining the relative availability of DBEs. (see
§26.45(c)). TxDOT’s traditional method for calculating the relative availability is
through the modified bidders list, however for FY 2010-2013 there new and better
information available through the 2009 Texas Disparity Study. When using the
bidders list approach TxDOT used a modified version of the bidders list described in
§26.45(c)(2). TXxDOT uses this modified bidders list as an “Alternative Method” as
described in §26.45(c)(5). The justification for this modified bidders list is that TxDOT
uses a Low-Bid method to procure highway design and construction contracts. This
method does not gather subcontracting information from non-successful bidders,
therefore there is no subcontract list for non-successful bidders.
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When using the modified bidders list, the first step is to determine the number of
DBEs that bid on, or were awarded, DOT-assisted prime contracts and subcontracts
from October 2008 to July 2010. Since the bidders list indicates “active” status by
fiscal year, TxDOT needs to use this time range to obtain at least one full year of
participation. To maintain a consistent method of calculation, TXDOT uses the same
time period of evaluation every time it calculates the bidders file for the year. The
next step is to determine the number of businesses that bid on, or were awarded,
DOT-assisted prime contracts and subcontracts for the same period. The base figure
is calculated by dividing the DBE bidders by all bidders.

TxDOT’s Modified Bidders List consists of all available data on primes and
subcontractors that bid on or were awarded DOT-assisted contracts, including DBEs.
The list is qualified further by including appropriate data from pre-qualified highway
construction contractors, pre-certified professional service providers, and other
subcontractors and material suppliers on highway construction projects. The bidders
list determines firms that are ready, willing, and able to participate in TXDOT’s. (See
Table 4.1)

Table 4.1: TxDOT’'s Modified Bidders List

All Firms Certified DBE Firms
Highway Construction 1,949 241
Engineering/Architecture 322 89

Analysis of Available Bidders

There are concerns of TxDOT’s Modified Bidders List under-representing
subcontractors, because it does not have available information on subcontractors
that bid to contractors on non-winning bids. Traditionally, TxDOT has indicated that
the large volume of contracts and subcontracts available provides a statistically
significant sample base that sustains the unavailable information.

In order to validate the modified bidders list for the 2010 DBE Goal Methodology,
TxDOT conducted a survey in June 2010 which requested subcontract bid information
from Prime bidders on successful and unsuccessful bids on federal aid projects.
TxDOT compared the sample information from the survey against the subcontract
bid information from low-bid contractors used to put together the modified bidders
list and concluded that there was a statistically insignificant difference in DBE
availability between the two groups.

TxDOT plans to actively coordinate with stakeholders involved to conduct bi-annual
surveys; in the winter (December) and summer (July) construction seasons. The
surveys will continue to sample subcontractor bids from both successful and
unsuccessful Prime bidders. The results from these surveys will be compared to the
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modified bidders list and current methodology to check for significant differences
throughout the year.

Relative Availability Calculation

A base figure is calculated by combining the proportion of the relative availability of
DBEs in highway construction and the proportion in engineering/architecture. The
proportion of relative availability of DBEs in highway construction is the calculated
ratio of DBEs in highway construction (DBE in highway construction divided by all
firms in highway construction) against the anticipated portion of highway
construction work. The same evaluation is performed on the relative availability of
DBEs in engineering/architecture work. The calculation (see Figure 4.1) results in a
relative availability of 12.67%.

Figure 4.1: Relative Availability Calculation

# HighwayConstructionDBE £ 0.02 # EngineeringArchitectureDBE <100
# HighwayConstructionFirms | #EngineeringArchitectureFirms

=10.98 241 +0.02(£J %100
1,949 322

=[0.121180 +0.005527]x100

=0.126707 x100
=12.67

Base Figure = {0.98(

A comparison of the DBE availability derived from the modified bidders list slightly
larger from the availability derived from the Texas Disparity Study. The Modified
Bidders List approach yields a DBE availability of 12.67% while the Texas Disparity
Study an availability of 11.45%. We feel that part of this variance comes from the fact
that the modified bidders list is exclusive to TxDOT’s bidders. This modified bidders
file approach is traditionally the preferred method of calculating DBE ready, willing
and able for TxDOT funds, however it is used as adjustment evidence for the FY 2011-
2013 Goal Methodology because the 2009 Texas Disparity Study is recent large scale
study that is a very comprehensive on the availability in the State of Texas. We
determined that this available information justifies a +0.75% adjustment to the DBE
Goal.

Adjustment 2: DBE Directory

TxDOT preformed an analysis to determine the relative availability of DBEs by
utilizing the TUCP DBE directory and the Census Bureau’s 2007 County Business
Patterns (CBP) data as suggested §26.45(c). The source for DBEs is the TUCP DBE
Directory (www.dot.state.tx.us/business/tucpinfo.htm). The relevant highway
construction North American Industry Classification System (NAICS) codes were
identified and used to determine the availability of the business. The overall number
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of all ready, willing and able businesses in TxDOT’s market is determined by the 2007
Census Bureau’s County Business Patterns data (see Table 4.2).

Table 4.2: Relative Availability Base on DBE Directory

2:(;2: Industry All Firms F?rBr:s
237110 Underground utility 1,114 68
237130 Underground utility 539 10
237310 [Asphalt, Fencing, Minor Structures 748 154
237990 |JRest Areas 326 18
238110 Concrete, Major Structures 1,623 51
238210 [lllumination, Traffic Control Devices 4,612 70
238320 [Painting 1,569 27
238910 |Earthwork 2,069 58
238990 |Material Suppliers 2,164 101
484000 [Hauling 8,406 285
541310 PS Architects 1,537 70
541330 |PS Engineers 4,597 268
541370 [|PS Surveyors 777 22
561730 [JLandscaping 4,231 72
Total 34,312 | 1,274

* The NAICS includes all 6-digit NAICS under this code.

The base figure is calculated by taking the identified availability of DBEs against the
identified availability of identified businesses. The calculation (see Figure 4.2) results
in a base figure of 5.36%.
Figure 4.2: Base Figure Calculation
#DBE

#AIIFirms}<
(1274
- [34,312

=3.71%

Base Figure = [

jxlOO

A comparison of the DBE availability derived from the DBE Directory/CBP is
significantly smaller from the availability derived from the TxDOT’s Bidders List. The
Directory approach yields a DBE availability of 3.71% while the 2009 Disparity Study
shows a relative availability of 11.20% and the TxDOT’s modified bidders list yields a
relative availability of 12.67%. We feel that this significant variance requires further
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evaluation and may be due in part to the identified highway NAICS are to restrictive.
Another factor that may be influencing this variance is the fact that many of the firms
identified do business with other recipients of DOT funds, but do not do business
with TxDOT. We determined that this available information justifies a -1.00%
adjustment to the DBE Goal.

Adjustment 3: Past Participation

TxDOT determines that an adjustment for past participation is appropriate. TxDOT
utilized goal setting guidelines (“Tips for Goal-Setting in the DBE Program’’) from the
Office of Small and Disadvantaged Business Utilization (OSDBU) web site which
includes a method for evaluating an adjustment based on past participation. This
adjustment considers past participation as a relative gauge for the anticipated
participation for FY 2011-2013.

The adjustment to the base figure is determined with the median of past
participation. The median is used instead of the average or mean because it excludes
outliners; abnormally high or low numbers. TxDOT uses six (6) completed years of
past participation (see Table 4.3) in computing the median value; therefore the value
is determined by averaging the two middle values. The resulting calculation yields a
median value of 12.46% (see Figure 4.3).

Table 4.3: Recent Past DBE Participation

Fiscal Year Federal Awards DBE Awards DBE % Achieved
2004 $2,735,127,722 $360,031,279 13.16%
2005 $3,154,157,201 $378,993,625 12.02%
2006 $2,690,752,367 $342,867,974 12.74%
2007 $2,656,532,841 $307,091,081 11.56%
2008 $1,984,081,620 $291,922,772 14.71%
2009 $2,389,290,441 $290,826,669 12.17%
2010% $1,123,439,917 $121,077,620 10.78%

* Note: FY 2010 is not complete. Available figures only include data for the first six-
months.

Figure 4.3: Median Value

=(12.17+12.74) + 2
=12.46%

We determined that past participation is a strong indicator on actual DBE
participation and that this available information justifies a +1.00% adjustment to the
DBE Goal.

Adjustment 4: Public Consultation Evidence

The purpose of the public consultation is to gather evidence and information that can
assist in the development of the FY 2011-2013 DBE Goal Methodology. As part of this
goal setting process, four public consultation meetings was held in San Antonio,
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Houston, Fort Worth and Amarillo. The purpose of the meetings was to meet and
consult with “minority, women and general contractor groups, community
organizations and other officials or organizations which would be expected to have
information concerning the availability of DBEs and non-DBEs, the effects of
discrimination on opportunities for DBEs, and TxDOT’s efforts to establish a level
playing field for the participation of DBEs (see §26.45(g)(1)).” (See Attachment C:
Public Consultation Meeting Invitees). Business development organizations,
chambers of commerce and professional associations were mailed an invitation and a
detailed agenda to participate in a face-to-face exchange aimed at gathering
information regarding establishing the overall DBE goal. To ensure their participation,
telephone follow-ups were made to assess whether or not they have relevant
information to the goal setting process.

No new evidence was made available, however participants made comments
concerning the market availability and TxDOT efforts to attain race-neutral
participation. The information and evidence received was not sufficient in justifying a
DBE Goal adjustment.

SECTION 5: ADJUSTED GOAL

All available evidence is taken into consideration to determine the adjustments to the
base figure. An adjustment for past participation is appropriate; therefore the base
figure is adjusted consideration to all available evidence to reveal the recommended
adjusted goal (see Figure 5.1). The recommended DBE Goal for FY 2011-2013 is 12.20%.

Figure 5.1: Adjustment to Base Figure Calculation

Adjusted Goal = Base Figure + Adjustment 1 + ...+ Adjustment 4
=11.45 + 0.75+ -1.00+ 1.00+ 0.00
= 12.20%

Proposed DBE Goal
12.20%

SECTION 6: RACE-NEUTRAL AND RACE CONSCIOUS
PARTICIPATION

The goal methodology includes the methods used to compute the DBE goal and a
determination of how TxDOT plans to meet the goals through race-neutral and
race-conscious measures (see §26.45(f)(3) and §26.51(c)). TxDOT plans to meet the
“maximum feasible portion of [the] overall goal by using race-neutral means.

(see §26.51(a)).”

TxDOT examined the race-neutral attainment for the past six (6) complete years
(see Table 6.1) to determine the maximum race-neutral participation. On average,
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TxDOT achieved 7.18% (see Figure 6.1) of the goal through race-neutral means. The
proposed race-neutral goal for FY 2011-2013 is 7.00%.

Table 6.1: Race-Neutral and Race-Conscious Goal vs. Achievement

Goals Achievement

Fiscal Race- Race- overall Race- Race- Overall

Year Neutral | Conscious Neutral | Conscious
2004 5.00% 7.44% 12.44% 5.89% 7.27% 13.16%
2005 5.00% 7.70% 12.70% 5.96% 6.06% 12.02%
2006 6.54% 6.00% 12.54% 8.14% 4.60% 12.74%
2007 6.12% 6.00% 12.12% 6.76% 4.80% 11.56%
2008 6.12% 6.00% 12.12% 10.52% 4.19% 14.71%
2009 6.00% 5.00% 11.00% 5.81% 6.36% 12.17%
2010% 4.12% 7.50% 12.62% 5.73% 5.05% 10.78%

* Note: FY 2010 is not complete. Available figures only include data for
the first six-months.

Figure 6.1: Average Race-Neutral
_(5.89+5.96+8.14+6.76+10.52+5.81j
6

=

=7.18

Proposed Race Neutral
=7.00

TxDOT will establish race-conscious measures, contract goals, to meet the balance
(see Figure 6.2) of the overall goal (see §26.51(d)). The proposed Race-Conscious Goal
for FY 2011-2013 is 5.20%.

Figure 6.2: Race-Conscious Calculation
RaceConscious + RaceNeutral = OverallGoal
RaceConscious = OverallGoal — RaceNeutral

=12.20-7.00
5.207%

SECTION 7: PUBLIC COMMENT

In accordance with § 26.45(g)(2), TXDOT published a Public Notice announcing the
proposed overall goal and methodology in general circulations, Texas Register and
minority and trade focus papers statewide (see Attachment D: Public Comment
Notifications) on June 30, 2010, inviting public review for 30 days and to comment for
45 days. The public will be afforded the opportunity to review the methodology until
August 30, 2010 and to submit comments by September 14, 2010.
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Office of Civil Rights staff will be available at a public comment meeting on August 17,
2010, at the TxDOT office building at 200 East Riverside Drive in Austin. Staff will
provide an overview of the goal-setting process and the FY 2011-2013 DBE Goal
Methodology. The public is invited to present oral or written comments at the
meeting.

Any comments that warrant a modification to the FY 2011-2013 DBE Goal
Methodology will be implemented and forwarded to the appropriate US DOT
division.

SECTION 8: ATTACHMENTS

Attachment A: List of Memorandums of Understanding
Attachment B: Sample Memorandum of Understanding
Attachment C: Public Consultation Meeting Invitees
Attachment D: Public Comment Notifications
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Attachment A
List of Memorandums of Understanding

The following sub-recipients of TxDOT highway design and construction funds
adopted the TxDOT Memorandum of Understanding (MOU) for DBE Programs. The
agencies have attended training programs sponsored by TxDOT regarding the DBE
Program.

Alamo Regional Mobility Authority
Bexar County

Camino Real Regional Mobility Authority
Central Texas Regional Mobility Authority
City of Abilene

City of Baytown

City of Cedar Park

City of Corpus Christi

City of Forney

City of Leander

City of Manor

City of Pearland

City of San Antonio

City of San Marcos

City of Taylor

Harris County

Hidalgo County

Montgomery County Pass-Through Toll Agreement
North Texas Tollway Authority

Texas Historical Commission

Town of Trophy Club

Travis County

Val Verde County

Webb County

Williamson County
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Attachment B
Sample Memorandum of Understanding

MEMORANDUM OF UNDERSTANDING
REGARDING THE ADOPTION OF THE TEXAS DEPARTMENT OF TRANSPORTATION'S
FEDERALLY-APPROVED DISADVANTAGED BUSINESS ENTERPRISE PROGRAM BY
THE CENTRAL TEXAS REGIONAL MOBILITY AUTHORITY

This Memorandum of Understanding is by and between the TEXAS DEPARTMENT OF
TRANSPORTATION ("TxDOT"), an agency of the State of Texas; and the CENTRAL TEXAS
REGIONAL MOBILITY AUTHORITY (“the CTRMA”), a Texas regional tollway authority
organized and existing pursuant to Chapter 26, Texas Transportation Code.

Whereas, from time to time from CTRMA receives federal funds from the Federal Highway
Administration ("FHWA") through TxDOT to assist the CTRMA with the construction of turnpike
projects; and

Whereas, the CTRMA, as a sub-recipient of federal funds, is required by 49 CFR 26,
to implement a program for disadvantaged business enterprises ("DBEs"), as defined by 49 CFR 26
("DBE Program"); and

Whereas, TxDOT has implemented a DBE Program that is approved by the Federal Highway
Administration (FHWA) pursuant to 49 CFR part 26; and

Whereas, as a condition of receiving federal funds from FHWA through TxDOT, certain
aspects of the CTRMA's procurement of construction services are subject to review and/or concurrence
by TxDOT; and

Whereas, the CTRMA and TxDOT undertake substantially similar roadway construction
projects and construct their respective projects using substantially the same pool of contractors; and

Whereas, the CTRMA desires to implement a federally compliant DBE Program by adopting
the TxDOT approved program, as recommended by FHWA; and

Whereas, TxDOT and the CTRMA find it appropriate to enter into this Memorandum of
Understanding to memorialize the obligations, expectations and rights each has as related to the
CTRMA's adoption of the TxDOT DBE Program to meet the federal requirements;

Now, therefore, TXDOT and the CTRMA, in consideration of the mutual promises, covenants
and conditions made herein, agree to and acknowledge the following:

(1) TxDOT has developed a DBE Program and annually establishes a DBE goal for Texas that
is federally approved and compliant with 49 CFR 26 and other applicable laws and regulations.

(2) The CTRMA is a sub-recipient of federal assistance for roadway construction projects and.
in accordance with 49 CFR § 26.21. must implement a federally approved DBE Program. The CTRMA
receives its federal assistance through TxDOT. As a sub-recipient, the CTRMA has the option of
developing its own program or adopting and operating under TxDOT's federally approved DBE Program.
The FHWA recommends that sub-recipients, such as the CTRMA. adopt the DBE program. administered
through TxDOT. and the CTRMA hereby chooses to adopt the TxDOT DBE Program,

(3)  This Memorandum of Understanding evidences FHWA's und TxDOT's consent to the adoption of
the TXDOT DBE Program by the CTRMA to achieve its DBE participation in CTRMA federally assisted
roadway construction projects.
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(j) The CTRMA will submit DBE semi-annual progress reports to TxDOT.

(k) The CTRMA will participate in TxDOT sponsored training classes to include topics on
DBE Annual Goals, DBE Construction Project Goal Setting, DBE Contract Provisions, and
DBE Contract Compliance, which may include issues such as DBE Commitments, DBE
Substitution, and Final DBE Clearance. TxDOT will include DBE contractors performing work
on the CTRMA projects in the DBE Education and Outreach Programs.

(6) In the event there is a disagreement between TxDOT and the CTRMA about the
implementation of the TXDOT DBE Program by the CTRMA, the parties agree to meet within ten (10)
days of receiving a written request from the other party of a desire to meet to resolve any disagreement.
The parties will make good faith efforts to resolve any disagreement as efficiently as is reasonably
possible. If the parties are not able to resolve any material disagreement to the satisfaction of all parties,
either party may terminate this Memorandum of Understanding by written notice to the other party and
FHWA.

(7) This Memorandum of Understanding becomes effective upon execution by all parties and
automatically renews each year unless a party notifies the other parties of its intent to terminate the
agreement.

(8) If this Memorandum of Understanding is terminated for any reason, the CTRMA will be
allowed reasonable time in which to seek approval for a DBE Program without being deemed non-
compliant with 46 CFR Part 26 or with an approved DBE Program.

(9) This Memorandum of Understanding applies only to projects for which the CTRMA is a
sub-recipient of federal funds. The CTRMA may also implement a Minority and Women-Owned Small
Business Enterprise (M/W/SBE) policy and program that applies to projects for which it is not a sub-recipient
of federal funds and which are not subject to the TxDOT DBE Program, The CTRMA may, at its option, use
some aspects of the TxDOT DBE Program and other similar programs in implementing its other policies
and programs.

(10) The following attachments to this MOU are incorporated as if fully set out herein for all
purposes: Attachment A - FHWA Memorandum HCR-1/HIF-1 (relating to access required by the
Americans with Disabilities Act of 1990 and Section 504 of the Rehabilitation Act of 1973);
Attachment B - SPECIAL PROVISION 000-461; Attachment C - Comprehensive Development
Agreement (CDA) DBE Provisions (with TxDOT's DBE Program and its 10 Attachments) and
Attachment D - 49 CFR §26.13 (contractual assurances). In the case of any conflict between the
SPECIAL PROVISION, the CDA DBE Provisions and TxDOT's DBE Program. the provisions of the
first two documents shall prevail in regard to CDAs.

EXECUTED by TxDOT and the CTRMA, acting through each duly authorized official and cffective on the
latest date signed.

APPROVED AS TO FORM:

/) / P g
By B s /k}/:’b Date:_/ /] Z'/‘////F
Bob Jacksoft, General Counsel
Texas Department of Transportation

By S /. e pue:_//25/07
/Tom Nidlson.General Counsel ;7

entral Texas Regional Mobility Authority
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The signatories below confirm that they have the authority to execute thisMOU and bind their principles.

TEXAS DEPARTMENT OF TRANSPORTATION CENTRAL TEXAS REGIONAL MOBILITY
AUTHORITY
Michael W. Behrens, P.E. Mike Heiligenstein
Executive Director Executive Director
Date: 7 = ’9-27 Date: Z/////07
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Attachment C
Public Consultation Meetings Invitees

The following minority, women’s and general contractor groups, community
organizations and other official and organization which were invited to attend the
Public Consultation Meetings.

Abilene Black Chamber of Commerce

Acres Home Center for Business and Economic Development
African American Chamber of Commerce of San Antonio
African American News & Issues

African Chamber of Commerce, D/FW

African-American Chamber of Commerce

AGC of Texas

American Indian Chamber of Commerce of Texas
Beaumont Chamber of Commerce

Bee County Area Hispanic Chamber of Commerce
Bridging the Gap

Bryan-College Station Chamber of Commerce

Business Assistance Center-Innercity Community Dev Center
Camara De Comercio Hispafia De Amarillo (Cacha)
Capital City African American Chamber of Commerce
Childress Chamber of Commerce

Construction Information Network (CIN)

Corpus Christi Bay Area Minority Business Opportunity Center
Corpus Christi Hispanic Chamber of Commerce

Corpus Christi Minority Business Development Center
Dallas Black Chamber of Commerce

Dallas Black Contractors Association

Dallas/ Ft. Worth - MBDC

Dallas/Ft. Worth/Arlington/ MBDC

DFW Native American Chamber of Commerce

Eagle Pass Hispanic Chamber of Commerce

East Texas Council on African-American Affairs

El Mensajero, Inc.

El Paso Black Chamber of Commerce

El Paso Hispanic Chamber of Commerce

El Paso MBDC

El Paso Minority Business Development Center

Fort Worth Hispanic Chamber of Commerce

Fort Worth Metropolitan Black Chamber of Commerce
Greater Austin Hispanic Chamber of Commerce

Greater Dallas Asian American Chamber of Commerce
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Greater Dallas Hispanic Chamber of Commerce
Greater Killeen Chamber of Commerce

Greater Marshall Chamber of Commerce

Greater Orange Area Chamber of Commerce
Greater San Antonio Chamber of Commerce
Greater Waco Chamber of Commerce

Hispanic Chamber of Greater Baytown

Hispanic Contractors Association of Dallas/Ft Worth
Houston Citizens Chamber of Commerce

Houston Hispanic Chamber of Commerce

Houston MBDC

Jasper/Lake Sam Rayburn Area Chamber of Commerce
Kilgore Chamber of Commerce

Lamar County Chamber of Commerce

Laredo Chamber of Commerce

Longview Metro Black Chamber of Commerce
Lubbock Black Chamber of Entrepreneurs, Inc.
Lubbock Hispanic Chamber of Commerce
Lufkin/Angelina County Chamber of Commerce
McAllen Chamber of Commerce

McAllen Hispanic Chamber of Commerce

Mexican American Network of Odessa, Inc. (MANO)
Midland Black Chamber of Entrepreneurs, Inc.
Midland Hispanic Chamber of Commerce

NAACP (Austin Office)

NAACP (San Antonio Office)

National Association for the Advancement of Colored People
National Association of African American Chamber of Commerce
National Association of Women in Construction
Pampa Chamber of Commerce

Pharr Chamber of Commerce

Professional Women’s Association

Rio Grande City Chamber of Commerce

Round Rock Chamber of Commerce

San Angelo Chamber of Commerce

San Antonio Hispanic Chamber of Commerce

San Antonio MBDC

San Antonio Women’s Chamber of Commerce

San Marcos Hispanic Chamber of Commerce

San Saba County Chamber of Commerce
Seguin-Guadalupe County Hispanic Chamber of Commerce
Seminole Area Chamber of Commerce

Smithville Chamber of Commerce

South Texas MBDC
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Texarkana Chamber of Commerce

Texas Asian Chamber of Commerce

Texas Association of African-American Chamber of Commerce
Texas Association of Mexican-American Chamber of Commerce
Texas State Conference of NAACP

Texas Tech University Small Business Development Center
Texas Workforce Center of El Paso

Tulia Chamber of Commerce

Tyler Area Chamber of Commerce

Tyler Metropolitan Chamber of Commerce

U. S. Dept of Commerce Minority Business Dev Agency

U. S. Pan Asian American Chamber of Commerce-Southwest
U. S. Small Business Administration

Victoria Hispanic Chamber of Commerce

Women’s Business Council — Southwest

Women’s Chamber of Commerce of Texas

Women’s Enterprise

Yoakum Chamber of Commerce
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Attachment D
Public Comment Notifications

The following is a list of the general circulation and minority-focused media that are
contacted to post a public notice for the examination of the DBE Goal Methodology.

Abilene Reporter News
Austin American Statesman
Amarillo Globe News
Beaumont Enterprise
Brownwood Bulletin
Corpus Christi Caller Times
Childress Index

Dallas Morning News

El Paso Times

Fort Worth Star Telegram
Houston Chronicle

Laredo Morning News
Longview News Journal
Lubbock Avalanche Journal
McAllen Monitor

San Antonio Express News
African American News & Issues
La Prensa
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ATTACHMENT 7

Control

Project

Highway

County

DISADVANTAGED BUSINESS ENTERPRISES REQUIREMENTS

The following goal for disadvantaged business enterprises is established:

DBE
8.0%

Certification of DBE Goal Attainment

By signing the proposal, the Bidder certifies that the above DBE goal will be
met by obtaining commitments equal to or exceeding the DBE percentage or

that the Bidder will provide a good faith effort to substantiate the attempt to
meet the goal.

Failure to provide commitments to meet the stated goal or provide a
satisfactory good faith effort will be considered a breach of the requirements
of the proposal. As a result, the bid proposal guaranty of the bidder will
become property of the Department and the Bidder will be excluded for re-
bidding on the project when it is re-advertised.




ATTACHMENT 8



DBE JOINT CHECK APPROVAL (Rov'312006)

- (GSD-EPC)
lDEpnmnEnt Page 1of1
of Transpartation

CSJ:

Project Number:

Highway:

County:

To: (Area/Project Engineer),

We have received the attached request for the use of joint check arrangements from our DBE
Subcontractor . This arrangement is at the DBE
Subcontractor and Supplier's request and the parties involved agree that the DBE Subcontractor
will place all orders to pertinent Suppliers. We further agree that the DBE Subcontractor retains
all final decision-making responsibilities as stated in the Federal DBE Regulations 26.55 (c)(1).

We, as the Contractor for the project, agree to issue joint checks for payment of sums due, on the
above referenced project, to pertinent Suppliers of the DBE Subcontractor. We

further agree to notify you when the joint checks will be used and will provide the joint check
agreement upon your request.

Contractor:

Signature:

Print Name:

Title:

Date:

Reserved for TXDOT Use Only

TxDOT District Approval: [ ] Check for Approval ] Check for Denial
Reason for Denial:
Signature:
Print Name:
Title:
Date:

District Procedures:

1. Provide a copy of the approval or denial for the contractor.
2. Maintain a copy for the files.
3. Conduct reviews of the Contractor and DBE procedures on the use of joint checks.




ATTACHMENT 9



ATTACHMENT 9

TEXAS
UNIFIED CERTIFICATION PROGRAM
STANDARD OPERATING PROCEDURE

I. INTRODUCTION

A Disadvantaged Business Enterprise (DBE) Unified Certification Program (UCP) has been
established in the State of Texas in accordance with Title 49 Part 26 of the Code of Federal
Regulations (49 CFR Part 26). Pursuant to a Memorandum of Agreement (MOA) signed by all
recipients required to participate in the TUCP, the Texas Department of Transportation
(TXDOT), City of Houston, City of Austin, Corpus Christi Regional Transportation Authority
(CCRTA), North Central Texas Regional Certification Agency (NCTRCA), and South Central
Texas Regional Certification Agency (SCTRCA) as Certifying Partners for the TUCP. The cost
of creating and establishing the TUCP web site and the electronic DBE Directory will be the
responsibility of TxDOT. The TUCP reserves the right to develop a methodology to ascertain
maintenance and operational costs. Any changes to the web site or Directory that results in costs
to the Certifying and Non-Certifying Partners will be reviewed and approved by the TUCP
recipients before the changes are implemented.

Each of the Certifying Partners is required to administer a DBE certification program in
accordance with 49 CFR Parts 26 and 23. As part of the TUCP, Certifying Partners will make
certification decisions on behalf of all USDOT recipients, sub recipients and grantees in Texas
with respect to participation in the USDOT DBE Program. Certification decisions by the TUCP
shall be binding on all USDOT recipients, sub recipients and grantees within Texas.

1. The following actions have been taken by the TUCP Partners: All TUCP Partners
electronically submitted the current DBE firms to the DBE Database Manager for
inclusion in the TUCP DBE Directory.

2. Each DBE firm was confirmed by each TUCP Partner, that the DBE firm was
certified under the provisions of 49 CFR Parts 26 and 23.

3. The TUCP Partners met to review each of the DBE firms, and concluded which
TUCP Partner would have custody of the certification record.

A thorough certification process ensures that the DBE program benefits only bona fide
disadvantaged businesses. In order to ensure consistent application and interpretation of the
regulatory requirements for DBE certification and consistent certification determinations, a
Standard Operating Procedure (SOP) will be used by all Certifying Partners.

The Standard Operating Procedure sets forth the process to be utilized by the Certifying Partners
when making determinations of DBE certification eligibility.

The procedures outlined herein are consistent with the U.S. Department of Transportation
regulations codified at 49 CFR Part 26.



II. DEFINITIONS

Burden of Proof
Measure of persuasion that is required to convince someone that an alleged fact is true.

DBE Certification _

A finding, after a certification eligibility review by a Certifying TUCP Partner that a business
meets the certification eligibility requirements and is a bona fide Disadvantaged Business
Enterprise in accordance with 49 CFR Parts 26 and 23.

Certification Interview
Face-to-face meeting between the applicant firm’s qualifying owner(s) for DBE certification and
the Certifying Partner

Certifying TUCP Partner

A Texas State recipient of USDOT funds with a current DBE Program Plan approved by an
appropriate USDOT oversight modal agency. A Certifying TUCP Partner can issue or revoke
DBE certifications. This includes those entities, North Central Texas Regional Certification
Agency and South Central Texas Regional Certification Agency, who are not recipients, but
were formed as domestic non-profit orgamzatlons for the purposes of performing certifications
on behalf of recipients.

Decertification
The removal of certification based on a determination that a currently certified DBE no longer
meets the eligibility criteria and is given due process under 49 CFR Part 26.

Decision Memorandum
Written document prepared by Certifying TUCP Partner detailing certification determination
rendered.

Denia) of Certification

A finding that a business is not a bona fide Disadvantaged Business Enterprise. A business that
has been denied DBE certification or declared ineligible cannot again reapply for DBE
certification for one year from the date of denial.

Executive Committee

A group consisting of representatives from each of the TUCP Certifying Partner agencies, who
shall be designated by the signatories to the Memorandum of Agreement for the Unified
Certification Program.

Grantee

Any public entity that has received USDOT assistance.

Non-Certifying TUCP Partner

A State of Texas recipient, sub-recipient, or grantee with a current DBE Program Plan approved
by an appropriate USDOT oversight modal agency. A Non-Certifying TUCP partner can nelther
issue nor revoke DBE certification.




TUCP Certifying Partner

A State of Texas federal aid recipient with a current DBE Program Plan approved by an
appropriate USDOT oversight modal agency. This includes those entities, North Central Texas
Regional Certification Agency and South Central Texas Regional Certification Agency, who are
not recipents, but were formed as domestic non-profit organizations for the purposes of
performing certifications on behalf of recipients. A Certifying Partner can issue or revoke DBE
certification. The TUCP Certifying Partners are the Texas Department of Transportation
(TXDOT), Corpus Christi Regional Transportation Authority (CCRTA), North Central Texas
Regional Certification Agency INCTRCA), South Central Texas Regional Certification Agency
(SCTRCA), City of Austin, and the City of Houston.

TUCP Partner

Al Texas State federal-aid recipients, both Certifying and Non-Certifying, participating in the
TUCP. :

Preponderance of Evidence

A standard of proof which is met when the evidence on a fact indicates that it is “more likely
than not” true.

Recipient
Any public entity, which receives direct USDOT financial assistance.

Sub recipient
Any public entity that receives USDOT financial assistance through another recipient.

Withdrawal of Application

An applicant’s written request to the Certifying TUCP Partner to cease the certification review
process. An applicant that has withdrawn its application cannot again reapply for DBE
certification for twelve (12) months from the date of the withdrawal.

III. CERTIFICATION PROCEDURES
A. Application for DBE Certification

1. All applicants requesting initial DBE certification must complete and
submit a complete certification application package to one of the TUCP
Certifying Partners. The TUCP will accept a copy of a firm’s application
package that was submitted to the SBA and a copy of their certification letter.
SBA firms must undergo a site visit.

2. A complete package consists of the following:

a) USDOT Uniform Certification Application and Affidavit



B. Intake

b) Personal Financial Statement for each qualifying socially and
economically disadvantaged owner

c) Required basic and support documentation as determined by business
structure and in accordance with 49 CFR Parts 26 and 23.

1. Immediately upon receipt of the application package it is reviewed for
completeness of form. Specifically, the Affidavit of Certification and
Personal Financial Statement are reviewed for original signatures and
notarization, and to determine whether the basic required supporting
documents have been submitted.

2. The application is reviewed to ascertain the firm’s line of work and
services provided. Type of business service is necessary in determining
whether the Certifying Partner in receipt of the application will process the
application or transfer it to another Certifying Partner.

3. Only firms organized for profit are eligible for DBE certification.

C. Desk Audit

1. The processing staff will organize and assemble the applicant information
in a business file. The processing staff must be mindful that all applications
are to be processed within 90 days of receipt of a complete application.

2. The processing staff will thoroughly review the application package to
determine whether all required supporting documentation has been submitted,
and to determine if additional information will be requested. Care should be
taken to ensure that any requested documentation/information is actually
pertinent to the certification review.

3. If additional information is required, the processing staff will prepare a
letter to the applicant firm requesting additional information. The letter will
include a due date for submission of the additional information and advise the
applicant that failure to respond will administratively close the application.

In establishing a due date, processing staff must allow sufficient time thirty
(30) days for the applicant to provide the requested information.

4. The processing staff will monitor the timely receipt of the requested
information. Upon receipt of the additional information, the processing staff
will review it and make a determination as to the completeness of the
certification file. Processing staff are required to obtain information from the
Texas State Comptroller/Texas Secretary of State for “standing” of the
applicant business and all known affiliates.

5. Familial- marital relationships (see page 9).

4



D. Threshold Requirements

1. The processing staff will make a determination on each of the threshold
requirements.

a) Size standard - in making a determination of size standard,
processing staff must reference and adhere to §26.65 and 23.33 of the
regulations.

b) Social disadvantage - In making a determination of social
disadvantage, processing staff must reference and adhere to § 26.63 and
§26.67 of the regulations.

c) Economic disadvantage — in making a determination of economic
disadvantage processing staff must reference and adhere to §26.67 and
23.35 of the regulations.

d) Citizenship - each individual qualifying the firm for DBE certification
must demonstrate that he/she is a citizen of the United States or a lawfully
admitted permanent resident. Each individual must submit acceptable
documentation as proof of citizenship or permanent resident status.

e) Irrevocable separation of property: When marital assets held
jointly or as community property by both spouses, are used to acquire the
ownership interest asserted by one spouse, you must deem the ownership
interest in the firm to have been acquired by that spouse with his or her
own individual resources, provided that the other spouse irrevocably
renounces and transfers all rights in the ownership interest. A copy of the
document legally transferring and renouncing the other spouse’s rights
must have been filed in the proper court. The document must clearly show
receipt by the court. '

2. FAILURE TO MEET REQUIREMENT - If the applicant firm or its
qualifying owners fail to meet any one of the threshold requirements for DBE
certification, the firm is to be deemed ineligible for DBE certification. The
firm may appeal the denial determination to the U.S. Department of
Transportation in accordance with the procedures set forth in §26.89.

3. REVIEW OF COMPLETED FILES - If the firm meets the threshold
requirements, the processing staff will, upon a thorough and careful review of
the complete file, prepare a list of firm specific questions to be answered by
the qualifying owners of the firm. These questions should be in addition to
the standard questions asked of every firm and should address the particulars
and unique facts of the applicant firm and its owners.

a) In preparing firm specific questions, processing staff should be
sufficiently knowledgeable of the business area in which the firm is



seeking certification, anticipating issues, which will require close
examination. The processing staff should have knowledge of the
capitalization requirements, licensing, technical expertise, staffing and
industry practices. In the event that processing staff is unfamiliar with the
requirements for the applicant business, technical assistance should be
obtained from technical personnel within the agency.

b) Once the applicant file is complete and the questions have been
prepared, processing staff must schedule a face-to-face certification on-
site review meeting with the qualifying owners at a time convenient for all

participants.
E. On-Site Review

1. The purpose of the on-site review is to verify the firm’s location,
personnel and operations; to substantiate information/documentation
contained in the applicant file and to review business and financial records.
The on-site review is the second phase of the certification review process and
will also be conducted on certified firms every three years. An on-site review
of the applicant firm and an interview of the socially and economically
disadvantaged principals of the firm must be made in accordance with
§26.83(c) (1) of the regulations.

2. The following information, if applicable, should be received and
reviewed no later than the on-site review:

a) Cash Receipts and Disbursements

(i) Check for entries in the cash receipts journal, which disclose
initial capital contributions.

(ii) Verify operational expenditures in the cash disbursements
journal. Note questionable/exceptional/unusual entries and the
frequency or consistency of such expenditures.

(iii)Note payments to and from shareholders, directors, officers and
key employees in the cash disbursements journal.

(iv)Note payments to similar businesses for possible broker
activity or evidence of conduit activity.

(v) Cross reference cash disbursements with cancelled checks.

(b) Bank Statements and Cancelled Checks

(i) Verify initial capitalization of firm with the first bank
statement, if available.

(ii) Verify and document signature authority and consistency in
which DBE owner v. non-DBE owner(s)/offices sign checks.
(iii)Verify payments to shareholders, key employees and

consultants.

(iv)Pay particular attention to the “memo” section of checks.



(v) Determine is there are any additional checking accounts not
disclosed prior to the visit. If so, note the authorized
signatories.

(vi)Cross reference payments to and from clients, suppliers,
consultants, etc.

(c) Payroll

(i) Determine who is on the firm’s payroll.

(ii) Determine if the owner is receiving compensation in
accordance with his/her ownership interest.

(iii)Determine who receives bonus payments and amounts.

(iv)Compare W-2’s and 1099°s to payroll register, to extent
possible, for key employees.

(v) Pay attention to any “memo” notations on any payroll checks.

(d) Invoices and Receipts

(i) Check telephone bills to determine if they are addressed to the
DBE firm.

(ii) Review invoices to substantiate method and source of payment.

(ii1)Check invoices for suggestion of brokering activity or reliance
on non-DBE firms.

(iv)Examine invoices for resolution of regular dealer issues
(freight charges).

(e) Contract Files

(i) Determine who executes contracts on behalf of the firm.

(ii) Verify the services provided by the applicant firm and the
terms and conditions of the provision of their services.

(iii)Verify consistency in which firm does business with a
particular firm and whether any issues of dependency.

(f) Inventory and Equipment

(1) Identify nature and use of equipment possessed by firm.

(i) Verify ownership of equipment with invoices.

(iii)If equipment is leased, review equipment lease agreements.

(iv)Identify inventory maintained by firm.

(v) Determine whether lack of inventory suggests broker or
conduit activity.

(vi)If regular dealer, verify inventory, warehouse facility,
transportation equipment, etc.

(vii) Determine if firm’s name on vehicles (trucks).

(g) Bonding and Insurance

(i) Determine who is guaranteeing/financing bonding.

(1i) Is bond commensurate with size of firm?

(iii)Are insurance documents in the name of the firm?

(iv) Verify types of insurance maintained by firm.

(v) Does firm carry Key Man Insurance (life insurance on key
person in business, should be owner—business is beneficiary)?
If so, for whom?

(h) Corporate Kit or Business Organization Documents



(i) Cross reference documents in corporate kit with original
submission.

(i1) Review all minutes and entries for voting, control, attendance,
etc.

(1) Corporate Kit or Business Organization Documents

(1) Review stock transfer ledger.

(ii) Review cancelled/voided stock certificates and note reasons for
cancellations.

(iii)Review non-issued stock certificates to determine if there is
numerical continuity.

(iv)Verify corporate seal.

(v) Review by-laws for revisions since original submission of
documents

() Employment Agreements

(i) Determine the existence of any Employment Agreements for
owner(s) or key personnel.

(i1) Review terms of Employment Agreements for possible conflict
with qualifying owner’s ability to control operations of firm.

(k) Physical Characteristics of Office/Building Location

(1) Determine if the firm has identifying signs outside or inside of
the building/office.

(i1) Determine if DBE owner has own office.

(iii)Request a tour of facilities and observe equipment on premises.

(iv) Ask questions regarding operation of equipment.

(v) Determine if office space shared with other companies, and if
s0, the nature of the business of the other companies.

(vi)Determine if equipment, supplies, etc. is shared with other
companies.

(vii)  If shared facilities, equipment, verify arrangement for

sharing.

(viii) Determine if owner(s) are operating other related or
unrelated businesses from the location. If so, identify the
business and its owners. '

() Familial-martial relationships- Familial-martial relationships
between owners and employees that is pertinent to ownership and
control of the company.

3. Information obtained during the on-site review must be compiled in a
separate comprehensive written report. The on-site review report is made a
part of the certification file and incorporated accordingly.

4. Depending upon the location of the firm, a Certifying Partner may request
another Certifying Partner to conduct the on-site review. In such instances, a
written request must be made to the Certifying Partner conducting the review
with issues of concern identified. The Certifying Partner conducting the on-
site review will be responsible for preparing the on-site review report.



5. An on-site visit to the job-site must be conducted if at the time of the
on-site, the applicant firm is working.

6. Inlieu of conducting an on-site review for a firm outside of Texas, a
Certifying Partner may utilize an on-site review report from the potential
DBE’s home state DOT that certified the firm in accordance with 49 CFR
Parts 26 and 23.

7. An applicant’s failure to permit an on-site review shall be grounds for

_ denial of DBE certification for failure to cooperate. The firm will be denied.
certification and cannot reapply for 12 months. The firm may appeal the
denial determination to U.S. DOT in accordance with the procedures set forth
in §26.89.

F. Certification Determination and Recommendation

1. DECISION MEMORANDUM - The certification recommendation is the
final product of all information, which has been reviewed, and is an evaluation
of the firm’s compliance with the certification eligibility standards set forth in
the regulations. The written recommendation must be sufficiently
comprehensive to persuade an objective party of the merits of the
recommendation. ;

2. MANAGEMENT REVIEW - The certification recommendation must be
submitted to the supervisor responsible for certification review. The complete
file must accompany the submission of the certification recommendation. The
supervisor responsible for the certification review must provide written
concurrence with the recommendation for certification or denial of
certification before a letter can be forwarded to the firm’s owners.

G. DBE Certification and Annual Certification Renewal

1. WRITTEN NOTIFICATION - A firm will be notified in writing by the
TUCP Certifying Partner that it has been granted DBE certification.

2. LENGTH OF CERTIFICATION - Once a firm is certified as a DBE by
the TUCP, it shall remain certified, unless and until its certification has been
removed in accordance with procedures set forth in 49 CFR §26.87.

3. CHANGE OF CIRCUMSTANCE - A certified DBE firm has an
affirmative responsibility to notify the TUCP Certifying Partner in writing, of
any change in circumstances affecting size, disadvantaged status, ownership,
or control requirements of the regulation, or any material change in the
information provided in its application for DBE certification. Such notice
must be within thirty (30) days of the change-taking place.

4. NO CHANGE AFFIDAVIT - A certified DBE firm must submit
annually, on the anniversary of DBE certification, a No Change Affidavit. A
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No Change Affidavit is a sworn affidavit affirming that there have been no
changes in the firm’s circumstances affecting its size, disadvantaged status,
ownership or the control requirements of the regulation, or any material
change in the information provided in its application for DBE certification,
including the support documentation.

a) Each firm will be notified by the TUCP Certifying Partner at least 30
days in advance of its anniversary date, of the annual submission
requirement and will be provided with the necessary affidavits to complete
and return. :

b) A firm failing to comply with the annual submission requirement will
be notified in writing 30 days from the date that the submission was due,
of the TUCP’s intent to decertify the DBE in accordance with §26.87 of
the regulation.

¢) A firm failing to comply with the annual submission requirement will
be decertified under the procedures of §26.87.

H. Initial Denial of DBE Certification

1. A firm will be notified in writing by the Certifying Partner that it has been
denied DBE certification by the TUCP.

2. The firm will be provided with a written explanation of the reasons for
denial, specifically referencing the evidence in the record that supports each
reason for the denial.

3. All documents and information used to render a determination of denial
will be made available for inspection by the applicant, upon written request to
the Certifying Partner.

4. A firm that is denied DBE certification may not again apply for
certification with the TUCP for a period of one year.

5. A firm denied DBE certification may appeal the denial of DBE
certification to the USDOT in accordance with §26.89 of the regulation.

I. Removal of DBE Eligibility (Decertification)

1. The TUCP Certifying Partners will follow procedures consistent with
§26.87 when removing DBE certification eligibility.

2. A DBE firm whose eligibility has been removed (decertified) for any of

the following reasons will be afforded an Appeal Process as stated in Section
J(2):
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a) The business has changed to the extent that it is no longer owned or
controlled by socially and economically disadvantaged individual(s).

b) The DBE firm is no longer an ongoing business entity.

c¢) The socially and economically disadvantaged owners falsified a sworn
statement. This action may also result in more punitive action such as
debarment.

d) The DBE fails to notify the TUCP Certifying Partner, within 30 days,
" of changes in ownership, control, independence or status as an ongoing

concern.

e) A determination by the TUCP Certifying Partner that the firm no
longer meets certification eligibility standards.

f) The DBE exhibits a pattern of conduct indicating its involvement in
attempts to evade or subvert the intent or requirement of the regulations.
This action may also result in more punitive action such as debarment.

3. Decertified firms shall be removed from the TUCP directory..

4. A decertified firm may not again apply for certification with the TUCP
for a period of one year.

J. Appeal Process

1.

Initial Denials

a) a firm denied DBE certification may appeal the denial of DBE
certification to the United States Department of Transportation (USDOT)
in accordance with §26.89 of the regulation. Such appeal must be filed
within 90 days of the date of the determination letter.

b) Pending a determination by USDOT, the decision rendered by the
Certifying Partner remains in effect for the TUCP. Upon notification by
USDOT, the TUCP Certifying Partner will forward a copy of the complete
administrative record for review.

c) All appeal decisions rendered by USDOT are administratively final
and are not subject to petitions for reconsideration.

d) A firm that is denied DBE certification may not again apply for
certification with the TUCP for a period of one year.

e) The Database Manager will receive written notification of the
certification determination rendered by the TUCP Certifying Partner.

11




2. Removal of Certification

a) Any firm that was certified under 49 CFR Part 26 and has had their
certification removed may file a written rebuttal or appear in person at an
informal hearing,. :

b) All requests for an informal hearing must be filed with the TUCP
Certifying Partner responsible for the removal of DBE certification. The
firm will have the opportunity to present information in person or in
writing.

c) The TUCP Certifying Partner must maintain a complete record of the
hearing, by a means acceptable under State law for the retention of a
verbatim record of an Administrative Hearing.

d) Separations of Functions: The TUCP Certifying Partner must ensure
that the decision in a proceeding to remove a firm’s eligibility
(decertification) is made by an office and personnel that did not take part
in actions leading to or seeking to implement the proposal to remove the
firm’s eligibility and are not subject, with respect to the matter, to
direction from the office or personnel who did take part in these actions.

e) Any firm may appeal directly to the United States Department of
Transportation (USDOT). Such appeal must be filed within 90 days of the
date of the denial letter from the Certifying Partner.

f) Pending a determination by the USDOT, the decision rendered by the
TUCP Certifying Partner remains in effect for the TUCP.

g) Upon notification by USDOT, the TUCP Certifying Partner will
forward a copy of the complete administrative record for review. USDOT
will make a determination based solely on the administrative record.

h) USDOT will provide written notice of its decision to the TUCP and
the appellant.

i) It is the policy of USDOT to make its determination within 180 days
of receiving the complete administrative record. If a determination is not
made within this period, USDOT will provide written notice to the parties
explaining the reason for the delay and a date by which the appeal
decision will be made.

j) All appeal decisions rendered by the USDOT are administratively final
and are not subject to petitions for reconsideration.
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K. Third Party Challenge

1. In compliance with Section 26.87 the TUCP Certifying Partners shall
accept written complaints from any person, including Non-Certifying
Partners, USDOT, and or a TUCP Certifying Partner alleging that a currently
certified DBE firm is ineligible.

2. The complainant must state the specific reasons for the challenge and
submit documentation in support of the complaint. The complainant’s
identity shall be protected as provided for in §26.109 (b).

3. The challenged firm shall be notified, in writing, by the original TUCP
Certifying Partner, of the challenge, the basis for the challenge and the
relevant regulations.

4. The TUCP Certifying Partner responsible for the original certification
shall thoroughly investigate the complaint within a reasonable time not to
exceed 60 days.

5. The TUCP Certifying Partner shall notify the challenged firm in writing
via certified mail of the preliminary findings of the complaint.

6- Ifreasonable cause to remove DBE certification eligibility is found, the
original Certifying Partner will notify the complainant and DBE firm of the
specific grounds for removal and will inform the DBE firm of its right to an
informal hearing to address the preliminary findings.

7. The challenged firm may request reconsideration in writing, of the intent
to remove certification eligibility, within 15 days of the date of the notice.

8. The request for an informal hearing must be made to the investigating
TUCP Certifying Partner and must indicate whether the firm wishes to file a
written appeal or appear in person for a hearing.

9. USDOT may also notify the TUCP of reasonable cause to find a certified
DBE firm to be ineligible. In such cases, the TUCP shall without delay begin
a proceeding to determine whether the firm’s eligibility should be removed, as
provided in Section 26.87.

III.AGENCY COMPLIANCE

If any TUCP Certifying Partner has reason to believe that another TUCP Certifying
Partner is not in compliance with the requirements of 49 CFR 26, Subpart E, they should
bring the matter to the attention of the TUCP Executive Committee. The TUCP
Executive Committee will be responsible for reviewing any compliance matters that
pertain to the requirements of 49 CFR Part 26 Subpart E. If the TUCP Certifying Partner
raising a compliance matter is not satisfied with the action taken by the TUCP Executive
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Committee to resolve the matter, they may make a written complaint to the appropriate
U.S. DOT Intermodal Agency, e.g., FTA, FAA, FHWA etc.
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TEXAS
MEMORANDUM OF AGREEMENT

for a

DISADVANTAGED BUSINESS
UNIFIED CERTIFICATION PROGRAM

U.S. DEPARTMENT OF TRANSPORTATION PARTNERS
¢

Texas Department of Transportation
City of Houston
City of Austin
Corpus Christi Regional Transportation Agency
North Central Texas Regional Certification Agency
South Central Texas Regional Certification Agency




Texas Unified Certification Program
Memorandum of Agreement and Standard Operating Procedures
Amendment One

From: R.D. Brown, Interim Director, Certification and Reporting
Office of Civil Rights, TxDOT

Effective Date: October 14, 2008
Purpose

The purpose is to revise Section Il and Section Il of the Texas Unified Certification
Program Standard Operating Procedures

Changes:

Under Section Il. Definitions — Withdrawal of Application - An applicant’s written
request to the Certifying TUCP Partner to cease the certification review process. An
applicant that has withdrawn its application cannot again reapply for DBE certification
for twelve (12) months from the date of the withdrawal changed to:

An applicant's written request to the Certifying TUCP Partner to cease the certification
review process. A new applicant that has withdrawn its application, prior submitting a
complete DBE application (Desk Audit Checklist) and prior to an On-site Eligibility
Review, cannot again reapply for DBE certification for six (6) months from the date of
the withdrawal.

Any application withdrawn after an On-site Eligibility Review is conducted must wait for
a period of one year (12 months) from the date of withdrawal, to reapply.

Under Section lll. H. 4. - A firm that is denied DBE certification may not again apply for
certification with the TUCP for a period of one year changed to:

A firm decertified for cause may not apply again for DBE certification with the TUCP for
a period of one year (12 months). A firm that is decertified for not submitting an Annual
Affidavit (failure to cooperate clause) may reapply for DBE certification after a six (6)
month waiting period from the date of decertification.

SIGNATURES AND ACKNOWLEDGEMENT OF CERTIFYING ENTITIES ON
FOLLOWING PAGE
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orth

Central Texas Regional Certification

South Central Texas Regional Certification

RSP “DMRZEW- k-
City of Austin

Corpus Christi Regionat Transportation Authority

C;/D i_MJ\ JWE; C)j;f‘aw

City of Houston

?
|
§




UNIFIED CERTIFICATION PROGRAM ..ottt st stes et e ssneesneesne e s 1
) oTa 18 (o 1 o] I S 1
L@ (o T= 1o .41 1T o 1 TSRS 1
PUIPOSE cvtttvieiirtieisrriirree s ss e s esse s b br s es e s treereesaessesesesssessssssasnrasssssressenssransrenrnsanes 1
[ L=1 T o 1170 o T TS SORSR 2
TUCP PROGRAM DESCRIPTION ..ottt ccinesessne s erena s sseessnesssesessens s s 3
Partners’ Roles, Responsibilities & Obligations .........ccovvvieeeici 3
DBE Directory Management ..........cooooveiiimneriinieeciiireesseeie s seree e s s enseseseessncessneseenns 3
DBE Directory & Internet ACCESS......ccceiiivirericie e s e e srrree e s e s rraae e senesesne e 4
TUCP PROGRAM COSTS AND FUNDING......coiiiirciee it ee s e 5
Training @nd RESOUICES......cccciviitieircii e seressresssee s s rra e raaee s sarare s srneasseessnenessana 5
CERTIFICATION PROCEDURES AND PROCESS .....ccooiiieeciee e enee s 5
Geographic & Industry Considerations ........cccceveveiiieeii i 5
Quality Assurance (New Certifications) ........ccocovvveiiiii i e 6
ANNUEI REVIEBW PrOCESS ..o vviiiiiiieiiie ittt e e s e e e e e seamr e s e sananae e e 6
Third-Party Challenges ... ettt s 6
Appeals Process and ProCEAUIES.........cccvirurireeieviereicrireeesssteee s e sareeresevaseessnressssenns 7
IMPLEMENTATION SCHEDULE ......ci ittt se s s 7
e S I =1 a1 Vo PP ORI 7
Unified DBE Dir@CONY .......coiieeeecr ettt 8
Transition of Currently Certified DBES ......cooccceviiiniivinire e e 8
CHANGES TO THE MOA ...ttt ettt seee e e s s an s asssan e s s snanesnnenesaes 8
SUMMARY L.ttt a e s s e ae e e et a e e ee e srareeeare e e srareeeenteeas 8
APPENDIX A e ettt e e e e e b e e e e erae e s ananeearaeen 10

TABLE OF CONTENTS



STATE OF TEXAS
MEMORANDUM OF AGREEMENT

UNIFIED CERTIFICATION PROGRAM

This Memorandum of Agreement (MOA) establishes a Disadvantaged Business
Enterprise (DBE) Unified Certification Program (UCP) in the State of Texas in
accordance with Title 49 Parts 26 and 23 of the Code of Federal Regulations (49 CFR
Parts 26 and 23). The TUCP Certifying Partners are the Texas Department of
Transportation- (TxDOT),— City- of Houston;- City—of - Austin, Corpus—Christi- Regional
Transportation Authority (CCRTA), North Central Texas Regional Certification Agency
(NCTRCA), and South Central Texas Regional Certification Agency (SCTRCA).

Introduction

Each Certifying Partner in Texas is required to administer a DBE Certification Program
in accordance with 49 CFR Part 26, Part 26.81 of this regulation require each state to
develop a UCP by March 4, 2002. Each TUCP Certifying Partner agrees to commit
sufficient resources and expertise to carry out the requirements of 49 CFR Part 26.

Organization

The TUCP shall establish an Executive Committee consisting of representatives from
each of the Certifying Partner agencies, who shall be designated by the signatories to
this MOA Agreement.  The Executive committee will also be responsible for resolving
any conflicts between certification actions of its members. The Standard Operating
Procedures of the TUCP Section Ill-Agency Compliance, outlines the process for
dealing with matters regarding the compliance with certification requirements. Nothing in
this agreement should be construed to contravene the sovereignty of each participant.
The contact person for the TUCP is the Texas Department of Transportation, Business
Opportunity Program Section.

A Certifying TUCP Partner may terminate its responsibilities under this Agreement and
become a Non-Certifying TUCP Partner upon a six month notice to all TUCP Partners.

Purpose
The objectives of the Texas UCP are as follows:

e To follow the certification procedures and standards and the non-discrimination
requirements of 49 CFR Parts 26 and 23.

e To cooperate fully with all oversight, review and monitoring activities of the
United States Department of Transportation (USDOT) and its operating
administrations.



e To implement USDOT directives and guidance on DBE certification matters.

e To make all certification and decertification decisions on behalf of all TUCP
Partners with respect to participation in the USDOT DBE Program. Certification
decisions by the TUCP shall be binding on all TUCP Partners. Certification
decisions must be made final before the due date for bids or offers on a contract
on which a firm seeks to participate as a DBE.

e To provide a single DBE certification that will be honored by all TUCP Partners.

_* To maintain a unified DBE directory containing at least the following information
for each firm listed: address, phone number and approved NAICS codes. The
TUCP shall make the directory available to the public electronically on the
Internet as well as in print. TxDOT shall update the electronic version of the
directory by including additions, deletions and other changes upon notification by

the DBE and/or Certifying Partner.

e The TUCP Partners will commit adequate resources and expertise to carry out
this agreement. The partners will continue to individually bear the costs of
training staff, certifying firms and sharing DBE files, i.e. postage and copying
costs. Travel to and from meetings will be the responsibility of individual
partners.

The TUCP will be created and fully functional no later than 18 months from the date of
approval by the Secretary of Transportation and in accordance with the Implementation
Schedule as described herein.

Definitions
TUCP Certifying Partner

A State of Texas recipient with a current DBE Program Plan approved by an appropriate
USDOT oversight modal agency. This includes those entities, North Central Texas
Regional Certification Agency and South Central Texas Regional Certification Agency,
who are not recipents, but were formed as domestic non-profit organizations for the
purposes of performing certifications on behalf of recipients. A certifying partner can
issue or revoke DBE cetrtification. :

TUCP Partner

All Texas State recipients participating in this Memorandum of Agreement, both
Certifying and Non-certifying Partners.

Non-Certifying TUCP Partner
~ A State of Texas recipient, sub-recipient or grantee with a current DBE Program Plan

approved by an appropriate USDOT oversight modal agency. A Non-Certifying Partner
can neither issue nor revoke DBE certification.
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Recipient

Any public entity which receives direct USDOT financial assistance.
Sub-recipient

Any public entity receiving USDOT financial assistance through another recipient.
Grantee

Any public entity that has received USDOT assistance.

TUCP PROGRAM DESCRIPTION

Partners’ Roles, Responsibilities & Obligations

All TUCP Partners agree to maintain DBE certification application files, conduct site
visits, make certification decisions and handle appeals and complaints. The Certifying
TUCP Partners agree to utilize the USDOT Uniform Certification Application and
Affidavit.

e All decisions related to eligibility and certification must agree with 49 CFR Parts
26 and 23.

e The TUCP Certifying Partners and Non-Ceriifying Partners must have an
approved DBE Program. Additionally, each Certifying Partner must have clearly
defined and written processes and procedures related to the administration of its
DBE Program and certification decisions.

e Each TUCP Certifying Partner must adhere to the processes and procedures as
set forth in the Standard Operating Procedures.

DBE Directory Management :

Upon approval of a firm for DBE certification by the UCP Certifying Partners, the
originating Certifying Partner shall submit the firm’s information for inclusion in the
electronic database directly to the DBE Database Manager. This information shall
include at a minimum:

o Name, Street Address, P.O. Box, City, County, State,
Telephone and Fax Number, E-mail address and Federal Tax
Identification Number/SSN;

¢ Name, Sex, Ethnicity, Race and Country of Origin of qualifying
DBE owner(s);



o Type of work performed by the DBE using the North American
Industry Classification System (NAICS) adopted by the SBA on
Octaober 1, 2000, as amended;

e Date Business was Established;

e Name of TUCP Certifying Partner;

o Certification and Annual Update Affidavit Dates;
The TUCP Certifying Partners agree that a UCP Database Manager will
be designated. The DBE Database Manager shall assume the following
responsibilities:

e Input all data and make any corrections, additions and/or

deletions upon receipt of information from the Certifying TUCP
Partners;

¢ Maintain and keep the electronic DBE database current;

e Make the electronic DBE database available to all TUCP
Partners and other interested parties;

¢ Provide printed copies only of the list of firms that are DBE
certified upon request and at a charge to be established; (Third
parties should only be provided with a list of DBE certified firms.
They should not be provided with information that a firm has
been denied certification.)

e Maintain the TUCP Website.
DBE Directory & Internet Access

The DBE Directory will be located on the TUCP website. In accordance with 49 CFR
Part 26.31 and 23.31(b), the DBE Directory will include the following minimum
information for each firm:

e Name, address and telephone number of firm;

e Contact person

o Types of work performed by the firm with appropriate six
(3) digit NAICS code and description.

The TUCP DBE Directory may contain additional information, including but not limited to
the following:



e Geographic Location of the Firm (i.e., county)
o Website Address of the Firm
¢ Fax Number & E-Mail Address of the Firm

e Certification and Annual Update Affidavit Dates

TUCP PROGRAM COSTS AND FUNDING

The cost of creating and establishing the TUCP website and the electronic DBE
Directory will be the responsibility of the Texas Department of Transportation.

Training and Resources
The TUCP Certifying Partners will conduct ongoing in-service training. The TUCP

Certifying Partners will agree to rotate the duties of planning and conducting training
sessions.

CERTIFICATION PROCEDURES AND PROCESS

In addition to the following procedures, the TUCP will follow all certification procedures
and standards of 49 CFR Part 26, and will implement USDOT directives and guidance
concerning DBE certification matters. A Standard Operating Procedure (SOP) has
been developed and will be utilized by all Certifying TUCP Partners. They may be
modified as needed and agreed upon by the Certifying TUCP Partners and approved by
U.S. DOT.

e The TUCP will accept an application from the SBA, but will not automatically
recognize the DBE certification of a firm certified by the Small Business
Administration . (See attached SOP for process)

e The TUCP will utilize the USDOT approved Uniform Certification Application
and other related certification documents to facilitate “one-stop shopping” for
applicants.

Geographic & Industry Considerations
Six agencies have agreed to perform the certification process for DBE program

applicants within the State of Texas by geographical location. If a DBE applicant/firm
works only in the highway construction industry, TxDOT agrees to process the



application and/or have certification responsibility for the DBE firm. Therefore, the
certifying TUCP partner to whom application is made will ascertain the geographical
area of the applicant firm and/or its primary work type or industry, and take the
appropriate action to either process the application or forward the application within
three to five business days to the appropriate TUCP certifying partner.

City of Houston: Georgraphical: Counties of Brazoria, Chambers, Fort Bend,
Galveston, Harris, Liberty, Montgomery, and Waller.

Corpus Christi Regional Transportation Authority: Geographical: Counties of
Aransas, Bee, Goliad, Jim Wells, Karnes, Kleberg, Live Oak, Nueces, Refugio, and San
Patricio

North Central Texas Regional Certification Agency: Geographical: Counties of
Collin, Dallas, Denton; Ellis; Erath; Hood, Jack; Johnson, Kaufman, Navarro, Palo Pirto,
Parker, Rockwall, Somervell, Tarrant, and Wise.

South Central Texas Regional Certification Agency: Geographical: Counties of
Atascosa, Bandera, Bexar, Comal, Frio, Guadalupe, Kendall, Kerr, McMullen, Medina,
Uvalde, Wilson, Bastrop, Caldwell, Hays, Travis, and Williamson.

Texas Department of Transportation: Geographical: All other remaining counties in
Texas.

Quality Assurance (New Certifications)

The SOP has been created to ensure consistent application of UCP program
requirements among the Certifying TUCP Partners. Uniform documents have been
developed for use by the Certifying TUCP Partners so that consistent information is
obtained and used in certification determinations. At a minimum, there will be annual
training of certification staff in order to maintain consistency in determinations.

Annual Review Process

DBEs will update their certifications annually using the TUCP Annual Update “No
Change” Affidavit as required in the SOP. Failure to submit the required
documentation may result in certification removal as outlined in 49 CFR Part 26.87 and
the SOP. The annual review will be conducted by the responsible certifying TUCP
Partner. A DBE on-site review will be conducted by the TUCP Partner every three
years in conjunction with the DBE firm's submittal of the Annual Update Affidavit per 49
CFR Part 26.83(h).

Third-Party Challenges

Provisions exist in the Standard Operating Procedure for the Certifying TUCP Partners
to accept written complaints from a third party alleging the ineligibility of a currently
certified firm.



Appeals Process and Procedures

An appeals procedure has been established as part of the TX SOP for appeals of denial
of original certification, and decertification that provides due process to the affected firm
in accordance with 49 CFR Part 26.

Denials of Original Certifications and Decertification: The DBE applicant has the

_opportunity to appeal to U.S. DOT _in_accordance with 49 CFR Part 26.89. Firms
that are decertified will have due process in accordance with 49 CFR Part 26.87.

IMPLEMENTATION SCHEDULE

The Certifying TUCP Partners will inform the public about the TUCP by holding public
meetings throughout the State immediately upon approval by the USDOT of this MOA
Agreement. Notification of the public meetings as well as the TUCP will occur in a
variety of ways, including but not limited to the following: press releases, a notice on
the Certifying TUCP Partners’ website, and direct mailings to individual DBE firms,
professional associations and community based organizations.

This MOA was submitted to the non-Certifying TUCP Partners, USDOT modal agencies
and the Certifying TUCP Partners’ respective counsels for their review and comment.
Changes and revisions were made based on the comments received. The MOA was
then re-submitted to all TUCP Partners for signature.

The following actions will be taken and completed by the Certifying Partners or

designees no later than 18 months from the date of USDOT approval of this MOA
Agreement:

Staff Training
o Develop and finalize training modules for SOP Manual, eligibility criteria, forms
and procedures, on-site review, personal net worth analysis, internet-based
system (DBE on-line directory).
o Recruit instructors and determine locations for training workshops.

¢ Schedule Joint Training Sessions.

e Conduct Initial Training.



Unified DBE Directory
¢ Develop and complete parameters for Unified DBE Directory.
e Compare UCP Certifying Partners databases.
e Remove duplicate DBE firms.

o Develop common database. = =

s Develop procedures for electronic submission of DBE firms for
inclusion in the Unified DBE Directory.

¢ Develop and issue press release on public access to online DBE Directory
(information will be maintained on TXDOT Website).

Transition of Currently Certified DBEs

The following actions have been accomplished by the TUCP Partners:(1) Each TUCP

. Partner has ensured each DBE has been certified under 49 CFR Parts 26 and 23; (2)
TUCP Partners have reviewed the DBE firms and determined which TUCP Partner will
have responsibility for the DBE firm’s continued participation in the DBE program in
accordance with 49 CFR Parts 26 and 23, based upon the geographical location of the
DBE's home office; (3) Each TUCP Partner has forwarded to the designated TUCP
Partner, the DBE certification file for which it has assumed responsibility based upon the
geographical location of the DBE’s home office.

CHANGES TO THE MOA

Changes to this MOA Agreement shall require the approval of the TUCP Certifying
Partners and U.S. DOT.

SUMMARY

As a result of the requirements set forth in 49 CFR Parts 26 and 23, we the
undersigned, agree to participate in the STATE OF TEXAS'S Unified Certification
Program in accordance with the provisions of this MOA and agree to abide by its
contents

EXECUTED AND DELIVERED by and between the TUCP Partners as of the effective
date of this MOA.



EXECUTED AND DELIVERED by and between the TUCP Partners as of the effective
date of this MOA.

TUCP CERTIFYING PARTNERS

et W unlir, %, os]14| 2005

Némw N Date i '

DiRe CoR.

Title

CITY  OF  AUSTAl

Agency




EXECUTED AND DELIVERED by and between the TUCP Partners as of the effective
date of this MOA.

TUCP CERTIFYING PARTNERS

U ove  DideTiol.

Title

A

Agency
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North Central Texas Regional Certification Agﬁ}cxy ,‘ N
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John Kelly, Director /
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624 Six Flags Drive, Suite 216, Arlington, TX 76011 * Metro (817) 640-0606 ¢ Fax (817) 640-6315 « www.nctrca.org



EXECUTED AND DELIVERED by and between the TUCP Partners as of the effective
date of this MOA.

TUCP CERTIFYING PARTNERS

sl

Name V / Date

(ot of fhssron

Agenty/




EXECUTED AND DELIVERED by and between the TUCP Partners as of the effective date of
this MOA.

TUCP CERTIFYING PARTNERS

Name- / /Z»/ Date- June 1, 2005
Title- ‘(/j W



EXECUTED AND DELIVERED by and between the TUCP Partners as of the effective
date of this MOA.

TUCP CERTIFYING PARTNER

!

ST (g ( o5

Lamont C. Taylo Date
DBE/EEO Officer
Regional Transportation Authority
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Disadvantaged Business Enterprises Forms

Page 1 of 1

Business with TxDOT | Careers | Drivers & Vehicies | Local Information | News | Projects | Public nvolvement | Safety | Travel | TxDOT Library | About

UE

gSearch TxDOT

£ N Js

§Districts, Divisions, Offices

R

TzDOT Library

Forms

Host Requested Forms

Aviation

Adoptan-Alrport

Asnto Theft Prevention

Careers

Chvil Righis

Complaints

Consultants & Confraciors
rash Hecords

Doing Business

Drivers & Vehivies

Financial Responsibitity

Household Goods Movers

femon Law

License and Specialty Plates

#Motor Carriers

Motor Vehicle Dealers
Cutdoor Advertising
Public Transportation
Rait and Rall Salety
Register Your Vehinle
Tax Assessor-Colleciors

Title Your Vehicle

Publications

Astio/Viden

&tore Information

Disadvantaged Business Enterprises Forms

You may download the software (Tools and Plug-Ins) needed to access forms or view frequently asked questions
regarding forms (Online Forms FAQs).

No. Title | Format
2099 TUCP DBE Uniform Certification Application
2103 "\ TUCP DBE Annual Update Affidavit
o 2{77 Prompt Payment Certification (Federal-Aid Projects)
Coire SBE Joint Chock Apbfdvél R AR A A
2182 Commercially Useful Function (CUF) Project Site Review
2184 Prime Contractor : DBE Good Faith Effort
2228 DBE Substitution Request
2307 DBE Needs Assessment
S 460 oD S
| SMS.4901-MS  DBE Program Material and Supplier Commitment Agreement
SMS.4901-T DBE Trucking Commitment Agreement
SMS.4902 DBE Prime Contractor Payments to Non-DBE Subcontractors
SMS.4903 DBE Monthly Progress Report
SIS 4904 OBE Firal Répor’c

More Information

+ Disadvantaged Business Enterprise (DBE) Program

i Satety | Teaval | TxDOT Library |

st with Texans | Texas Tounsm

http://www.dot.state.tx.us/txdot_library/doing_business/dbe.htm
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	000--1966
	Disadvantaged Business Enterprise in Federal Aid Contracts
	1. Description. The purpose of this Special Provision is to carry out the U. S. Department of Transportation's (DOT) policy of ensuring nondiscrimination in the award and administration of DOT assisted contracts and creating a level playing field on which firms owned and controlled by individuals who are determined to be socially and economically disadvantaged can compete fairly for DOT assisted contracts.  If the Disadvantaged Business Enterprise (DBE) goal is greater than zero, Article A, “Disadvantaged Business Enterprise in Federal Aid Contracts”, of this Special Provision shall apply to this contract.  If there is no DBE goal, Article B, “Race-Neutral DBE Participation”, of this Special Provision shall apply to this contract.  The percentage goal for DBE participation in the work to be performed under this contract will be shown on the proposal.
	A. Article A. Disadvantaged Business Enterprise in Federal Aid Contracts.
	1. Policy. It is the policy of the DOT and the Texas Department of Transportation (henceforth the “Department”) that DBEs, as defined in 49 CFR Part 26, Subpart A and the Department's DBE Program, shall have the opportunity to participate in the performance of contracts financed in whole or in part with Federal funds. The DBE requirements of 49 CFR Part 26, and the Department’s DBE Program, apply to this contract as follows:
	a. The Contractor will solicit DBEs through reasonable and available means, as defined in 49 CFR Part 26, Appendix A and the Department's DBE Program, or show a good faith effort to meet the DBE goal for this contract.
	b. The Contractor, subrecipient or subcontractor shall not discriminate on the basis of race, color, national origin, or sex in the performance of this contract. The contractor shall carry out applicable requirements of 49 CFR Part 26 in the award and administration of DOT-assisted contracts. Failure by the contractor to carry out these requirements is a material breach of this contract, which may result in the termination of this contract or such other remedy as the recipient deems appropriate.
	c. The requirements of this Special Provision shall be physically included in any subcontract.
	d.  By signing the contract proposal, the Bidder is certifying that the DBE goal as stated in the proposal will be met by obtaining commitments from eligible DBEs or that the Bidder will provide acceptable evidence of good faith effort to meet the commitment. The Department will determine the adequacy of a Contractor's efforts to meet the contract goal, within 10 business days, excluding national holidays, from receipt of the information outlined in this Special Provision under Section 1.A.3, “Contractor's Responsibilities.”  If the requirements of Section 1.A.3 are met, the conditional situation will be removed and the contract will be forwarded to the Contractor for execution.
	 2. Definitions.
	a. “Broker” is an intermediary or middleman that does not take possession of a commodity or act as a regular dealer selling to the public.
	b. “Disadvantaged Business Enterprise” or “DBE” is defined in the standard specifications, Article 1, Definition of Terms.
	c. “DBE Joint Venture” means an association of a DBE firm and 1 or more other firm(s) to carry out a single business enterprise for profit for which purpose they combine their property, capital, efforts, skills and knowledge, and in which the DBE is responsible for a distinct, clearly defined portion of the work of the contract and whose share in the capital contribution, control, management, risks, and profits of the joint venture are commensurate with its ownership interest.
	d. “DOT” means the U.S. Department of Transportation, including the Office of the Secretary, the Federal Highway Administration (FHWA), the Federal Transit Administration (FTA), and the Federal Aviation Administration (FAA).
	e. “Federal Aid Contract” is any contract between the Texas Department of Transportation and a Contractor which is paid for in whole or in part with DOT financial assistance.
	f. “Good Faith Effort” means efforts to achieve a DBE goal or other requirement of this Special Provision which, by their scope, intensity, and appropriateness to the objective, can reasonably be expected to fulfill the program requirement.
	g. “Manufacturer” is a firm that operates or maintains a factory or establishment that produces, on the premises, the materials, supplies, articles, or equipment required under the contract and of the general character described by the specifications.”
	h. “Race-conscious” means a measure or program that is focused specifically on assisting only DBEs, including women-owned businesses.
	i. “Race-neutral DBE Participation” means any participation by a DBE through customary competitive procurement procedures.
	j. “Regular Dealer” is a firm that owns, operates, or maintains a store, warehouse, or other establishment in which the materials, supplies, articles or equipment of the general character described by the specifications and required under the contract are bought, kept in stock, and regularly sold or leased to the public in the usual course of business.  To be a regular dealer, the firm must be an established, regular business that engages in, as its principal business and under its own name, the purchase and sale or lease of the products in question.
	A regular dealer in such bulk items as steel, cement, gravel, stone, and petroleum products need not keep such products in stock if it owns and operates distribution equipment for the products.  Any supplementing of regular dealers own distribution equipment shall be by a long-term lease agreement and not on an ad hoc or contract-by-contract basis.  Brokers, packagers, manufacturers' representatives, or other persons who arrange or expedite transactions shall not be regarded as a regular dealer.
	k. “Texas Unified Certification Program” or “TUCP” provides one-stop shopping to applicants for certification, such that applicants are required to apply only once for a DBE certification that will be honored by all recipients of federal funds in the state.  The TUCP by Memorandum of Agreement established six member entities to serve as certifying agents for Texas in specified regions.

	3. Contractor’s Responsibilities. These requirements must be satisfied by the Contractor.
	a.  After conditional award of the contract, the Contractor shall submit a completed Form SMS.4901 “DBE Commitment Agreement”, From SMS 4901-T “DBE Trucking Commitment Agreement”, or Form SMS.4901-MS “DBE Material & Supplier Commitment Agreement” for each DBE he/she intends to use to satisfy the DBE goal or a good faith effort to explain why the goal could not be reached, so as to arrive in the Department's Office of Civil Rights (OCR) in Austin, Texas not later than 5:00 p.m. on the 10th business day, excluding national holidays, after the conditional award of the contract.  When requested, additional time, not to exceed 7 business days, excluding national holidays, may be granted based on documentation submitted by the Contractor.
	b.  DBE prime Contractors may receive credit toward the DBE goal for work performed by his/her own forces and work subcontracted to DBEs. A DBE prime must make a good faith effort to meet the goals. In the event a DBE prime subcontracts to a non-DBE, that information must be reported on Form SMS.4902.
	c.  A Contractor who cannot meet the contract goal, in whole or in part, shall make adequate good faith efforts to obtain DBE participation as so stated and defined in 49 CFR Part 26, Appendix A. The following is a list of the types of action that may be considered as good faith efforts. It is not intended to be a mandatory checklist, nor is it intended to be exclusive or exhaustive.  Other factors or types of efforts may be relevant in appropriate cases.
	d.  Should the bidder to whom the contract is conditionally awarded refuse, neglect or fail to meet the DBE goal or comply with good faith effort requirements, the proposal guaranty filed with the bid shall become the property of the state, not as a penalty, but as liquidated damages to the Department.
	e.  The preceding information shall be submitted directly to the Office of Civil Rights, Texas Department of Transportation, 125 E. 11th Street, Austin, Texas 78701-2483.
	f.  The Contractor shall not terminate for convenience a DBE subcontractor named in the commitment submitted under Section 1.A.3.a, of this Special Provision. Prior to terminating or removing a DBE subcontractor named in the commitment, the Contractor must have a written consent of the Department.
	g. The Contractor shall also make a good faith effort to replace a DBE subcontractor that is unable to perform successfully with another DBE, to the extent needed to meet the contract goal. The Contractor shall submit a completed Form 4901 “DBE Commitment Agreement”, From SMS 4901-T “DBE Trucking Commitment Agreement”, or Form SMS.4901-MS “DBE Material & Supplier Commitment Agreement” for the substitute DBE firm(s). Any substitution of DBEs shall be subject to approval by the Department. Prior to approving the substitution, the Department will request a statement from the DBE concerning it being replaced.
	h.  The Contractor shall designate a DBE liaison officer who will administer the Contractor’s DBE program and who will be responsible for maintenance of records of efforts and contacts made to subcontract with DBEs.
	i.  Contractors are encouraged to investigate the services offered by banks owned and controlled by disadvantaged individuals and to make use of these banks where feasible.

	4.   Eligibility of DBEs.
	a.  The member entities of the TUCP certify the eligibility of DBEs and DBE joint ventures to perform DBE subcontract work on DOT financially assisted contracts.
	b.  The Department maintains the Texas Unified Certification Program DBE Directory containing the names of firms that have been certified to be eligible to participate as DBE’s on DOT financially assisted contracts. This Directory is available from the Department’s OCR. An update of the Directory can be found on the Internet at http://www.dot.state.tx.us/business/tucp/default.htm.
	c.  Only DBE firms certified at the time commitments are submitted are eligible to be used in the information furnished by the Contractor as required under Section 1.A.3.a. and 3.g. above. For purposes of the DBE goal on this project, DBEs will only be allowed to perform work in the categories of work for which they are certified.
	d.  Only DBE firms certified at the time of execution of a contract/subcontract/purchase order, are eligible for DBE goal participation.

	5.   Determination of DBE Participation. When a DBE participates in a contract, only the values of the work actually performed by the DBE, as referenced below, shall be counted by the prime contractor toward DBE goals:
	a.  The total amount paid to the DBE for work performed with his/her own forces is counted toward the DBE goal.  When a DBE subcontracts part of the work of its contract to another firm, the value of the subcontracted work may be counted toward DBE goals only if the subcontractor is itself a DBE.  Work that a DBE subcontracts to a non-DBE firm does not count toward DBE goals. 
	b. A Contractor may count toward its DBE goal a portion of the total value of the contract amount paid to a DBE joint venture equal to the distinct, clearly defined portion of the work of the contract performed by the DBE.
	(1)    A Contractor may count toward its DBE goal only expenditures to DBEs that perform a commercially useful function (CUF) in the work of a contract or purchase order.  A DBE is considered to perform a CUF when it is responsible for execution of the work of the contract and is carrying out its responsibilities by actually performing, managing, and supervising the work involved. To perform a CUF, the DBE must also be responsible, with respect to materials and supplies used on the contract, for negotiating price, determining quality and quantity, ordering the material, and installing (where applicable) and paying for the material itself.
	(2) A DBE does not perform a CUF if its role is limited to that of an extra participant in a transaction, contract, or project through which funds are passed in order to obtain the appearance of DBE participation.
	(a) The Contractor receives credit for the total value of the transportation services the DBE provides on a contract using trucks it owns, insures, and operates using drivers it employs.
	(b) The DBE may lease trucks from another DBE firm, including an owner operator who is certified as a DBE. The DBE who leases trucks from another DBE receives credit for the total value of the transportation services the lessee DBE provides on the Contract.
	(c) The DBE may also lease trucks from a non-DBE firm, including from an owner-operator. The DBE who leases trucks from a non-DBE is entitled to credit for the total value of transportation services provided by non-DBE lessees not to exceed the value of transportation services provided by the DBE-owned trucks on the contract. Additional participation by non-DBE lessees receive credit only for the fee or commission it receives as result of the lease arrangement 
	(d) A lease must indicate that the DBE has exclusive use of and control over the trucks giving the DBE absolute priority for use of the leased trucks. Leased trucks must display the name and identification number of the DBE.
	(4) When a DBE is presumed not to be performing a CUF the DBE may present evidence to rebut this presumption.
	(5) Project materials or supplies acquired from an affiliate of the prime contractor can not directly or indirectly (2nd or lower tier subcontractor) be used for DBE goal credit.

	c. A Contractor may count toward its DBE goals expenditures for materials and supplies obtained from a DBE manufacturer, provided that the DBE assumes the actual and contractual responsibility for the materials and supplies. Count expenditures with DBEs for materials or supplies toward DBE goals as provided in the following:
	d. If the Contractor chooses to assist a DBE firm, other than a manufacturing material supplier or regular dealer, and the DBE firm accepts the assistance, the Contractor may act solely as a guarantor by use of a two-party check for payment of materials to be used on the project by the DBE.  The material supplier must invoice the DBE who will present the invoice to the Contractor.  The Contractor may issue a joint check to the DBE and the material supplier and the DBE firm must issue the remittance to the material supplier. No funds shall go directly from the Contractor to the material supplier. The DBE firm may accept or reject this joint checking arrangement. 
	The Contractor must obtain approval from the Department prior to implementing the use of joint check arrangements with the DBE. Submit to the Department, Joint Check Approval Form 2178 for requesting approval.  Provide copies of cancelled joint checks upon request. No DBE goal credit will be allowed for the cost of DBE materials that are paid by the Contractor directly to the material supplier.
	e. No DBE goal credit will be allowed for supplies and equipment the DBE subcontractor leases from the contractor or its affiliates. 
	f.  No DBE goal credit will be allowed for the period of time determined by the Department that the DBE was not performing a CUF.  The denial period of time may occur before or after a determination has been made by the department. In case of the denial of credit for non-performance of a CUF of a DBE, the Contractor will be required to provide a substitute DBE to meet the contract goal or provide an adequate good faith effort when applicable.

	6.   Records and Reports.
	a.  The Contractor shall submit monthly reports, after work begins, on DBE payments to meet the DBE goal and for DBE or HUB race-neutral participation. Report payments made to non-DBE HUBs. The monthly report is to be sent to the Area Engineer. These reports will be due within 15 days after the end of a calendar month. These reports will be required until all DBE subcontracting or material supply activity is completed. Form SMS.4903, “DBE Progress Report,” is to be used for monthly reporting. Form. SMS.4904, “DBE Final Report,” is to be used as a final summary of DBE payments submitted upon completion of the project. The original final report must be submitted to the OCR and a copy must be submitted to the Area Engineer. These forms may be obtained from the Department or may be reproduced by the Contractor. The Department may verify the amounts being reported as paid to DBEs by requesting copies of cancelled checks paid to DBEs on a random basis. Cancelled checks and invoices should reference the Department’s project number.
	b.  DBE subcontractors and/or material suppliers should be identified on the monthly report by Vendor Number, name, and the amount of actual payment made to each during the monthly period. Negative reports are required when no activity has occurred in a monthly period.
	c.  All such records must be retained for a period of 3 years following completion of the contract work, and shall be available at reasonable times and places for inspection by authorized representatives of the Department or the DOT.  Provide copies of subcontracts or agreements and other documentation upon request.
	d.  Prior to receiving final payment, the Contractor shall submit Form SMS.4904, “DBE Final Report”. If the DBE goal requirement is not met, documentation supporting Good Faith Efforts, as outlined in Section 1.A.3.c of this Special Provision, must be submitted with the “DBE Final Report.”
	e.  Provide a certification of prompt payment, the Prompt Payment Certification Form 2177, to certify that all subcontractors and suppliers were paid from the previous months payments and retainage was released for those whose work is complete.  Submit the completed form each month and the month following the month when final acceptance occurred at the end of the project.

	7.   Compliance of Contractor. To ensure that DBE requirements of this DOT assisted contract are complied with, the Department will monitor the Contractor’s efforts to involve DBEs during the performance of this contract. This will be accomplished by a review of monthly reports submitted to the Area Engineer by the Contractor indicating his progress in achieving the DBE contract goal, and by compliance reviews conducted on the project site by the Department.
	   The Contractor shall receive credit toward the DBE goal based on actual payments to the DBE subcontractor. The Contractor shall notify the Area Engineer if he/she withholds or reduces payment to any DBE subcontractor. The Contractor shall submit an affidavit detailing the DBE subcontract payments prior to receiving final payment for the contract.

	B. Article B. Race-Neutral Disadvantaged Business Enterprise Participation.  It is the policy of the DOT that Disadvantaged Business Enterprises (DBE) as defined in 49 CFR Part 26 Subpart A, be given the opportunity to compete fairly for contracts and subcontracts financed in whole or in part with Federal funds and that a maximum feasible portion of the Department's overall DBE goal be met using race-neutral means.  Consequently, if there is no DBE goal, the DBE requirements of 49 CFR Part 26, apply to this contract as follows:
	The Contractor, subrecipient or subcontractor shall not discriminate on the basis of race, color, national origin, or sex in the performance of this contract. The Contractor shall carry out applicable requirements of 49 CFR Part 26 in the award and administration of DOT-assisted contracts. Failure by the contractor to carry out these requirements is a material breach of this contract, which may result in the termination of this contract or such other remedy as the recipient deems appropriate.
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	Disadvantaged Business Enterprise in Federal Aid Contracts
	1. Description. The purpose of this Special Provision is to carry out the U. S. Department of Transportation's (DOT) policy of ensuring nondiscrimination in the award and administration of DOT assisted contracts and creating a level playing field on which firms owned and controlled by individuals who are determined to be socially and economically disadvantaged can compete fairly for DOT assisted contracts.  If the Disadvantaged Business Enterprise (DBE) goal is greater than zero, Article A, “Disadvantaged Business Enterprise in Federal Aid Contracts”, of this Special Provision shall apply to this contract.  If there is no DBE goal, Article B, “Race-Neutral DBE Participation”, of this Special Provision shall apply to this contract.  The percentage goal for DBE participation in the work to be performed under this contract will be shown on the proposal.
	A. Article A. Disadvantaged Business Enterprise in Federal Aid Contracts.
	1. Policy. It is the policy of the DOT and the Texas Department of Transportation (henceforth the “Department”) that DBEs, as defined in 49 CFR Part 26, Subpart A and the Department's DBE Program, shall have the opportunity to participate in the performance of contracts financed in whole or in part with Federal funds. The DBE requirements of 49 CFR Part 26, and the Department’s DBE Program, apply to this contract as follows:
	a. The Contractor will solicit DBEs through reasonable and available means, as defined in 49 CFR Part 26, Appendix A and the Department's DBE Program, or show a good faith effort to meet the DBE goal for this contract.
	b. The Contractor, subrecipient or subcontractor shall not discriminate on the basis of race, color, national origin, or sex in the performance of this contract. The contractor shall carry out applicable requirements of 49 CFR Part 26 in the award and administration of DOT-assisted contracts. Failure by the contractor to carry out these requirements is a material breach of this contract, which may result in the termination of this contract or such other remedy as the recipient deems appropriate.
	c. The requirements of this Special Provision shall be physically included in any subcontract.
	d.  By signing the contract proposal, the Bidder is certifying that the DBE goal as stated in the proposal will be met by obtaining commitments from eligible DBEs or that the Bidder will provide acceptable evidence of good faith effort to meet the commitment. The Department will determine the adequacy of a Contractor's efforts to meet the contract goal, within 10 business days, excluding national holidays, from receipt of the information outlined in this Special Provision under Section 1.A.3, “Contractor's Responsibilities.”  If the requirements of Section 1.A.3 are met, the conditional situation will be removed and the contract will be forwarded to the Contractor for execution.
	 2. Definitions.
	a. “Broker” is an intermediary or middleman that does not take possession of a commodity or act as a regular dealer selling to the public.
	b. “Disadvantaged Business Enterprise” or “DBE” is defined in the standard specifications, Article 1, Definition of Terms.
	c. “DBE Joint Venture” means an association of a DBE firm and 1 or more other firm(s) to carry out a single business enterprise for profit for which purpose they combine their property, capital, efforts, skills and knowledge, and in which the DBE is responsible for a distinct, clearly defined portion of the work of the contract and whose share in the capital contribution, control, management, risks, and profits of the joint venture are commensurate with its ownership interest.
	d. “DOT” means the U.S. Department of Transportation, including the Office of the Secretary, the Federal Highway Administration (FHWA), the Federal Transit Administration (FTA), and the Federal Aviation Administration (FAA).
	e. “Federal Aid Contract” is any contract between the Texas Department of Transportation and a Contractor which is paid for in whole or in part with DOT financial assistance.
	f. “Good Faith Effort” means efforts to achieve a DBE goal or other requirement of this Special Provision which, by their scope, intensity, and appropriateness to the objective, can reasonably be expected to fulfill the program requirement.
	g. “Manufacturer” is a firm that operates or maintains a factory or establishment that produces, on the premises, the materials, supplies, articles, or equipment required under the contract and of the general character described by the specifications.”
	h. “Race-conscious” means a measure or program that is focused specifically on assisting only DBEs, including women-owned businesses.
	i. “Race-neutral DBE Participation” means any participation by a DBE through customary competitive procurement procedures.
	j. “Regular Dealer” is a firm that owns, operates, or maintains a store, warehouse, or other establishment in which the materials, supplies, articles or equipment of the general character described by the specifications and required under the contract are bought, kept in stock, and regularly sold or leased to the public in the usual course of business.  To be a regular dealer, the firm must be an established, regular business that engages in, as its principal business and under its own name, the purchase and sale or lease of the products in question.
	A regular dealer in such bulk items as steel, cement, gravel, stone, and petroleum products need not keep such products in stock if it owns and operates distribution equipment for the products.  Any supplementing of regular dealers own distribution equipment shall be by a long-term lease agreement and not on an ad hoc or contract-by-contract basis.  Brokers, packagers, manufacturers' representatives, or other persons who arrange or expedite transactions shall not be regarded as a regular dealer.
	k. “Texas Unified Certification Program” or “TUCP” provides one-stop shopping to applicants for certification, such that applicants are required to apply only once for a DBE certification that will be honored by all recipients of federal funds in the state.  The TUCP by Memorandum of Agreement established six member entities to serve as certifying agents for Texas in specified regions.

	3. Contractor’s Responsibilities. These requirements must be satisfied by the Contractor.
	a.  After conditional award of the contract, the Contractor shall submit a completed Form SMS.4901 “DBE Commitment Agreement”, From SMS 4901-T “DBE Trucking Commitment Agreement”, or Form SMS.4901-MS “DBE Material & Supplier Commitment Agreement” for each DBE he/she intends to use to satisfy the DBE goal or a good faith effort to explain why the goal could not be reached, so as to arrive in the Department's Office of Civil Rights (OCR) in Austin, Texas not later than 5:00 p.m. on the 10th business day, excluding national holidays, after the conditional award of the contract.  When requested, additional time, not to exceed 7 business days, excluding national holidays, may be granted based on documentation submitted by the Contractor.
	b.  DBE prime Contractors may receive credit toward the DBE goal for work performed by his/her own forces and work subcontracted to DBEs. A DBE prime must make a good faith effort to meet the goals. In the event a DBE prime subcontracts to a non-DBE, that information must be reported on Form SMS.4902.
	c.  A Contractor who cannot meet the contract goal, in whole or in part, shall make adequate good faith efforts to obtain DBE participation as so stated and defined in 49 CFR Part 26, Appendix A. The following is a list of the types of action that may be considered as good faith efforts. It is not intended to be a mandatory checklist, nor is it intended to be exclusive or exhaustive.  Other factors or types of efforts may be relevant in appropriate cases.
	d.  Should the bidder to whom the contract is conditionally awarded refuse, neglect or fail to meet the DBE goal or comply with good faith effort requirements, the proposal guaranty filed with the bid shall become the property of the state, not as a penalty, but as liquidated damages to the Department.
	e.  The preceding information shall be submitted directly to the Office of Civil Rights, Texas Department of Transportation, 125 E. 11th Street, Austin, Texas 78701-2483.
	f.  The Contractor shall not terminate for convenience a DBE subcontractor named in the commitment submitted under Section 1.A.3.a, of this Special Provision. Prior to terminating or removing a DBE subcontractor named in the commitment, the Contractor must have a written consent of the Department.
	g. The Contractor shall also make a good faith effort to replace a DBE subcontractor that is unable to perform successfully with another DBE, to the extent needed to meet the contract goal. The Contractor shall submit a completed Form 4901 “DBE Commitment Agreement”, From SMS 4901-T “DBE Trucking Commitment Agreement”, or Form SMS.4901-MS “DBE Material & Supplier Commitment Agreement” for the substitute DBE firm(s). Any substitution of DBEs shall be subject to approval by the Department. Prior to approving the substitution, the Department will request a statement from the DBE concerning it being replaced.
	h.  The Contractor shall designate a DBE liaison officer who will administer the Contractor’s DBE program and who will be responsible for maintenance of records of efforts and contacts made to subcontract with DBEs.
	i.  Contractors are encouraged to investigate the services offered by banks owned and controlled by disadvantaged individuals and to make use of these banks where feasible.

	4.   Eligibility of DBEs.
	a.  The member entities of the TUCP certify the eligibility of DBEs and DBE joint ventures to perform DBE subcontract work on DOT financially assisted contracts.
	b.  The Department maintains the Texas Unified Certification Program DBE Directory containing the names of firms that have been certified to be eligible to participate as DBE’s on DOT financially assisted contracts. This Directory is available from the Department’s OCR. An update of the Directory can be found on the Internet at http://www.dot.state.tx.us/business/tucp/default.htm.
	c.  Only DBE firms certified at the time commitments are submitted are eligible to be used in the information furnished by the Contractor as required under Section 1.A.3.a. and 3.g. above. For purposes of the DBE goal on this project, DBEs will only be allowed to perform work in the categories of work for which they are certified.
	d.  Only DBE firms certified at the time of execution of a contract/subcontract/purchase order, are eligible for DBE goal participation.

	5.   Determination of DBE Participation. When a DBE participates in a contract, only the values of the work actually performed by the DBE, as referenced below, shall be counted by the prime contractor toward DBE goals:
	a.  The total amount paid to the DBE for work performed with his/her own forces is counted toward the DBE goal.  When a DBE subcontracts part of the work of its contract to another firm, the value of the subcontracted work may be counted toward DBE goals only if the subcontractor is itself a DBE.  Work that a DBE subcontracts to a non-DBE firm does not count toward DBE goals. 
	b. A Contractor may count toward its DBE goal a portion of the total value of the contract amount paid to a DBE joint venture equal to the distinct, clearly defined portion of the work of the contract performed by the DBE.
	(1)    A Contractor may count toward its DBE goal only expenditures to DBEs that perform a commercially useful function (CUF) in the work of a contract or purchase order.  A DBE is considered to perform a CUF when it is responsible for execution of the work of the contract and is carrying out its responsibilities by actually performing, managing, and supervising the work involved. To perform a CUF, the DBE must also be responsible, with respect to materials and supplies used on the contract, for negotiating price, determining quality and quantity, ordering the material, and installing (where applicable) and paying for the material itself.
	(2) A DBE does not perform a CUF if its role is limited to that of an extra participant in a transaction, contract, or project through which funds are passed in order to obtain the appearance of DBE participation.
	(a) The Contractor receives credit for the total value of the transportation services the DBE provides on a contract using trucks it owns, insures, and operates using drivers it employs.
	(b) The DBE may lease trucks from another DBE firm, including an owner operator who is certified as a DBE. The DBE who leases trucks from another DBE receives credit for the total value of the transportation services the lessee DBE provides on the Contract.
	(c) The DBE may also lease trucks from a non-DBE firm, including from an owner-operator. The DBE who leases trucks from a non-DBE is entitled to credit for the total value of transportation services provided by non-DBE lessees not to exceed the value of transportation services provided by the DBE-owned trucks on the contract. Additional participation by non-DBE lessees receive credit only for the fee or commission it receives as result of the lease arrangement 
	(d) A lease must indicate that the DBE has exclusive use of and control over the trucks giving the DBE absolute priority for use of the leased trucks. Leased trucks must display the name and identification number of the DBE.
	(4) When a DBE is presumed not to be performing a CUF the DBE may present evidence to rebut this presumption.
	(5) Project materials or supplies acquired from an affiliate of the prime contractor can not directly or indirectly (2nd or lower tier subcontractor) be used for DBE goal credit.

	c. A Contractor may count toward its DBE goals expenditures for materials and supplies obtained from a DBE manufacturer, provided that the DBE assumes the actual and contractual responsibility for the materials and supplies. Count expenditures with DBEs for materials or supplies toward DBE goals as provided in the following:
	d. If the Contractor chooses to assist a DBE firm, other than a manufacturing material supplier or regular dealer, and the DBE firm accepts the assistance, the Contractor may act solely as a guarantor by use of a two-party check for payment of materials to be used on the project by the DBE.  The material supplier must invoice the DBE who will present the invoice to the Contractor.  The Contractor may issue a joint check to the DBE and the material supplier and the DBE firm must issue the remittance to the material supplier. No funds shall go directly from the Contractor to the material supplier. The DBE firm may accept or reject this joint checking arrangement. 
	The Contractor must obtain approval from the Department prior to implementing the use of joint check arrangements with the DBE. Submit to the Department, Joint Check Approval Form 2178 for requesting approval.  Provide copies of cancelled joint checks upon request. No DBE goal credit will be allowed for the cost of DBE materials that are paid by the Contractor directly to the material supplier.
	e. No DBE goal credit will be allowed for supplies and equipment the DBE subcontractor leases from the contractor or its affiliates. 
	f.  No DBE goal credit will be allowed for the period of time determined by the Department that the DBE was not performing a CUF.  The denial period of time may occur before or after a determination has been made by the department. In case of the denial of credit for non-performance of a CUF of a DBE, the Contractor will be required to provide a substitute DBE to meet the contract goal or provide an adequate good faith effort when applicable.

	6.   Records and Reports.
	a.  The Contractor shall submit monthly reports, after work begins, on DBE payments to meet the DBE goal and for DBE or HUB race-neutral participation. Report payments made to non-DBE HUBs. The monthly report is to be sent to the Area Engineer. These reports will be due within 15 days after the end of a calendar month. These reports will be required until all DBE subcontracting or material supply activity is completed. Form SMS.4903, “DBE Progress Report,” is to be used for monthly reporting. Form. SMS.4904, “DBE Final Report,” is to be used as a final summary of DBE payments submitted upon completion of the project. The original final report must be submitted to the OCR and a copy must be submitted to the Area Engineer. These forms may be obtained from the Department or may be reproduced by the Contractor. The Department may verify the amounts being reported as paid to DBEs by requesting copies of cancelled checks paid to DBEs on a random basis. Cancelled checks and invoices should reference the Department’s project number.
	b.  DBE subcontractors and/or material suppliers should be identified on the monthly report by Vendor Number, name, and the amount of actual payment made to each during the monthly period. Negative reports are required when no activity has occurred in a monthly period.
	c.  All such records must be retained for a period of 3 years following completion of the contract work, and shall be available at reasonable times and places for inspection by authorized representatives of the Department or the DOT.  Provide copies of subcontracts or agreements and other documentation upon request.
	d.  Prior to receiving final payment, the Contractor shall submit Form SMS.4904, “DBE Final Report”. If the DBE goal requirement is not met, documentation supporting Good Faith Efforts, as outlined in Section 1.A.3.c of this Special Provision, must be submitted with the “DBE Final Report.”
	e.  Provide a certification of prompt payment, the Prompt Payment Certification Form 2177, to certify that all subcontractors and suppliers were paid from the previous months payments and retainage was released for those whose work is complete.  Submit the completed form each month and the month following the month when final acceptance occurred at the end of the project.

	7.   Compliance of Contractor. To ensure that DBE requirements of this DOT assisted contract are complied with, the Department will monitor the Contractor’s efforts to involve DBEs during the performance of this contract. This will be accomplished by a review of monthly reports submitted to the Area Engineer by the Contractor indicating his progress in achieving the DBE contract goal, and by compliance reviews conducted on the project site by the Department.
	   The Contractor shall receive credit toward the DBE goal based on actual payments to the DBE subcontractor. The Contractor shall notify the Area Engineer if he/she withholds or reduces payment to any DBE subcontractor. The Contractor shall submit an affidavit detailing the DBE subcontract payments prior to receiving final payment for the contract.

	B. Article B. Race-Neutral Disadvantaged Business Enterprise Participation.  It is the policy of the DOT that Disadvantaged Business Enterprises (DBE) as defined in 49 CFR Part 26 Subpart A, be given the opportunity to compete fairly for contracts and subcontracts financed in whole or in part with Federal funds and that a maximum feasible portion of the Department's overall DBE goal be met using race-neutral means.  Consequently, if there is no DBE goal, the DBE requirements of 49 CFR Part 26, apply to this contract as follows:
	The Contractor, subrecipient or subcontractor shall not discriminate on the basis of race, color, national origin, or sex in the performance of this contract. The Contractor shall carry out applicable requirements of 49 CFR Part 26 in the award and administration of DOT-assisted contracts. Failure by the contractor to carry out these requirements is a material breach of this contract, which may result in the termination of this contract or such other remedy as the recipient deems appropriate.
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